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Law Reports, (.’umn.on I'li'iia Division. 5 vols., 1875 
—1880 

Carrington and I'ayno’s lleporf b, Nisi Tritis, 9 vols., 
1823—1841 

(Tabube and Ellis’s Reports, Co«*rjrH Bench Division, 

1 voL, 1882—1885 

( \'iM coot t's Magi ptrates Cases, 1 vol., 1777 1780 

Calthrop’fl City of London (’asos, KiiigV Bonr'i, 1 vol,, 
1(509—1618 

Campbell’s Report.^, Nisi J’riuH, 4 vols., ISOT- 1816 
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Oases temp* Finch, Cbancerf . fob, 1 vob, 1673 — 1080 
Select Casel fsfM. King, Oiayeery, fob, 1 vol-, 1724 
—1733 y 

Cases in Equity temp, TalLnt, fob, 1 yob, 1730 — 1737 
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Cooko and Alcock’s Reports, King’s Bench (Ireland), 
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1706—1747 

Cooke’s Practical Register of the Common Pleas, 
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2 vols., 1846 — 1848 (and miscollauoous earlier cases) 
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Dowling siid J.#owndea’ l^^Mtioe ReportSi 7 voUL, 
1643—1649 



xxviii ' 


Asqrbviationb. 


iJov. & 1{ V. (k. n.) 
Dow. & Ity. (m. c.) 

I 

Dow. & By. (N. r.) 
.. 

Dowl, (n. h.) 

Dr. .t Will. 

Dr. ik, War. 

1 >rew. 

1 >ro\v. cfe Sm. 

Drink water 
Dnuy i\:»p. 

Drury temjf. Slip;. 

Dn;rtl, Orig- 
Dui»l. ((.'< . of SoaiJ.'' 

Dunning., 

Durie * « 

J )yor 


Dowling and Hyland's BeporU, King's Benoh, 9 yols., 
1822-^1827 
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1 8o3'“~l 

Eden's Report.-®, Chancery, 2 vols., 1757 — 1766 
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Abridgment of Cases in Efpu’ty, fol., 2 vols., 1067 — 
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Espinasse’s Reports^ Nisi Prius, 6 vols., 1793 — 18la 
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I vol., 1705—1713 
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Fortoscue’s Beports, fol., 1 vol., 1602 — 1736 
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fol., 2 vols., 1678- -1712 
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Gale’s Beports, Kxcbfviuor, 2 vols., 1835 — 
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1714 

Gilbert's History and Fi-actic^i of the Court of 
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Gilbert's Beports, Chancery and Exchequer, fol., 
1 vol., 1706—1726 
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Part JI. (Fulcoiici) 16S1 — 16MG 
Glyii and Jameson’s lieports, itauki-uptcy, 2 vols., 
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Gian ville’s Election Ciiso3, 1 vol., 1623 — 1624 
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and Exchequer, 1 vol., 1574 — 1637 
Qouldsbsrougn’s Beports, Queen's Bench and King’s 
Bench, 1 voL, 1586—1601 
Gow's Bepo^, Nisi Prius, 1* vol., J818 -1820 
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Hurletone and Walmsley’s Beports, Ezchequor, 

1 voL, 1840—1841 
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Lloyd and Goold's Reports temp. Plunkett, Chancerv 
(Ireland), 1 voL, 1834—1839 
Jdoyd and Qoold's Reports temp. Sii^don, Chancery 
(Indan^, 1 vol., 1835 

Lloyd aira Welsby’a Commercial and Mercantile 
Ca-cios, 1 vol., 1829—1830 
Locn ! U ovemment Itopor ts, 1 902 — (current) 

Law Journal, 1866— (current) 

Law Journal, Admiralty, 1865 — J875 
liiiw Journal, liankriiptoy, 1832 — lvS80 
j-iow Journal, Ohnneory, 1822 — (current) 

Law .loumal, Common Pleas, 1822--' -1875 
Tiaw Journal, Rcclesiastioal Casos, 18(>0 — 1875 
Law Journsd, Kxcliequer, 1830 - 1875 
Law Joui-nal, Exchequer in Equity, 1835 — 1841 
J.aw Journal, King's Tlei\ch or Quezon's llonch, 
1 622 — (cun ont) 

Lhw Journal, Magistrates' Cases. 1826—1896 
Law Journal, Notes of Cuscs, 18C6-— 1892 (from 189'#, 
SCO Law Journal). 

Ijaw Journal, Old Serios. 10 vols., 1823 — 1831 
Liiw Journal, Probate, Divorce and Admiralty, 1875 
— ;fiiri*ont) 

Law Journal, Probate and Matrimonial Oases, 1858 — 
1859, 1866—1875 

Tiaw Journal, Privy Council, 1865— (current) 

Ijuw Journal, Probate, Mati'imonial and Admiralty, 
1860—1865 

Lowiidos, Maxwell, and Pollock's Reports, Rail 
Court and Practice, 2 yols., 1850 — 1851 
T.aw llejHirts 

Law Hepoils, Admiralty and Bcclesiawlical Cases, 
4 v<ds., 1865 — 1875 

Law Reports, Crown Cases Reserved, 2 vola, 1865 — 
1875 

Law Jtoports. Common Pleas, 10 vole., 1865 — 1875 
Jiaw Reports, Equity Oases, 20 vols., 1865 — 1875 
Law Itoports, Exchoquoi , 10 vols., 1865 — 1875 
i/aw Reports, English and Irish Appeals and Poemge 
Claims, House of T/orda, 7 vols,, 1866 — 1875 
Law Reports. Indian Appeals, Privy Council, 1873 — 
(current) 

Law Ro^rts, Indian Appeals, Privy Council, 
Supplementary Volume, 1872 — 1S73 
Law Reports (Ireland 1, Chancery and Common Law, 
32 vols., 1877—1893 

Law Reports, Privy Council, 6 vols., 1865 — 1875 
lAiar Reports, Probate and Divoroo, 3 voIb., 1865-^ 
1875 

Law Reports, Queen's Bonch, 10 vols., 1H65— 1875 
Law Reports, Scotch and Divorce Appe^, House 
of Lokoa. 2 vols., 1866—1875 
Law Times Reports, 1859 — (oorrent) 

Law Times Newspaper, 1843 — (carreiit) 

Law Xhnes Reports, Old Series, 34 vol^, 1848 — 1880 



Abbretiationh, 


xxxiu 


ImM 

lAt 

Ijawfl. Beg. OaB. 

Xid. lUtyin. 

Tjeaoli ^ . . 

Leo 

Lee temp* Hard. 

Le. & Oa. 

Leon. 

LeT. 

Lew. 0.0. 



Lib. Ass. 

Lilly 

Lilt. 

Lofft 

liOng. ^ T. 

Lud. E, C 

Lmnley, 1*. L. C. 

Lusb. 

Lut 

Lut. Beg. Cae. . . 

Lyud. • • 

bl. A S. • • • ■ • * 

M. & W. 

Mao. & G. 

Mao. ft H. 

M^OIe. 

M^e, ft To. . . 

Macfarlane 

Mad. & Bob. 

Maoph. (61. of Sees.) . . 

BTaoii. . • . . 

M«er 

Madd 

Madd. ft O 

Madox 

Madox, EjkoIi. . . 

Man. ft G. •« 

UAa* IV. 


Lane's Beporte, Exoheqner, fol., 1 yoI«» ld05— -1611 
Latoh'a Blurts, Bing's Bench, fol., 1 yol., 1626 — 1628 
Lawson's Begistration Oases, 1886 — (currenQ 
Lord Baymond's Reports, King's Bench and Oomiftoii 
Pleas, 3 Tols.. 1694— 1732 
Leach's Grown Oas^ 2 yoIb., 1730 — 1814 
Sir G. Lee's Eoblesiastioal Judgments. 2 vols., 1762 — 
1768 

T. Lee's Coses temp. Hardwioke, King's Bench, 1 yol.. 
1733—1738 

Leigh and Oaye’s Grown Okses Beservod, 1 yol., 1861 
—1866 

Leonanl's Reports, King's Bonoh, Common Pleas 
and Exchequer, fol., 4 mirts, 15.52 — 1616 
Ijovinz's Reports, King’s Bench and Common Pleas, 
fol., 3 yols., 1660—1696 

Lewin's Crowu Cases on the Noi*them Oirouit, 

2 vols., 1822—1838 

Ley's Reports, King's Bench, fol., 1 vol., 1608 >-l 1629 
liirar Assisanim, rear Books. 1 — .51 Edw. 111. 
Lilly's Reports and Pleadings of Oases in Assise, fol., 

1 yol. 

LitUetoii’s Reports, Common Pleas, fol., 1 vol., 1627 
—1631 

Lofft's Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
Longfield and Townsend's Reports, Exch«>qiter (Ire- 
land), 1 voL, 1841 — 1842 
Luders’ Election Oases, 3 vols., 1784 — 1787 
Lumley’s Poor Law Oases, 2 vols., 1834 — 1812 
Lushington’s Reports, Admiralty, 1 vol., 18.59 — 1862 
Sir E. Lutwyche’s Entries and Reports, Common 
Pleas, 2 vols., 1682—1704 

A. J. Lutwyche’s Registration Coses, 2 vols., 1843— 
1853 

Lyndwood, Provinoiale, fol., 1 voL 

Maule and Selwyn's Reports, King's Bench, 6 vols., 
1813—1817 

Moeson and Welsby's Reports, Exchequer, 16 vols., 
1836—1847 

Macnaghten and Gordon’s Reports, Chan^icry, 3 vols., 
1849—1862 

Maorae and Hertslct's Insolvency C'ases, 1 vol., 
1847—1852 

M^Cieland's Bemrts, Exchequer, 1 vol., 1824 
M'Cleland and Voungo’s llejKirts, Exchequer, I vol., 
1824—1826 

Macfarlane’s Jury Trials, Court of Session (Scotland), 

3 parts, 1838-- 

Maclean and Robinson's Scotch Appeals (House of 
Lords), 1 vol., 1839 

Macpborson, Court of SosHion (Scotland), 3rd scries, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849-a865 

MaoroTy's Patent Oasos, 2 ports. 1847— 1856 
Maddq&’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddobk aad Geldart’s Reports, Ohancory, ^ yoL, 
1819—1822 (Vol. VI. of Ma<ld.) 

Madox's Pormulare Anglican um 

Aladox's lifstorv and Antiquities of the Exchequer. 

2 yola, s' 

Manning and Granger's Bsp<wts^ Common Pleas, 
7 yols., 1840—1845 # 
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Abbreviations. 


Man. ft Ry. (k. b.) Manning and Hyland’s Reports, Sjngfs Bench, 

& vole., 1827—1830 

Man. & Ry. (>r. c.) Manning and Ry land’s Magistrates* Cases, 3 vola., 

1827—1830 

Mans. .. .. Manson’s Bankruptcy and Company Cases, 1893 — 

(cuTrentl « 

Mar. L. 0, Maritime Law Reports (Crockford), 3 vols., 1860 — 

1871 

Mfireli . , March’s Reports, King’s Bench and Common Pleas, 

1 vol., 1639—1642 

Marr. .. hfarriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 

Marsh. . . Marshnll’s Reports, Common Pleas, 2 vols., 1813 — 

1810 

Mayn. . . Ma^mardTs Reports, Exchequer Memoranda of Edw. 

1? and Year Books of Edw. II., Year Books, Part I., 
1273—1326 

Meg. . . Mogone’s Compaiiios Acts Cases, 2 vols., 1889 — 1891 

Mor. . . Merivale’s Reports, Chancery-, 3 vols., 1815 — 1817 

Milw*. . . Mil ward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 

—18*13 

Mod. Rop. Modern Reports, 12 vols., 1669 — 1755 

Mol. . . . . M<illoy’8 R«q>orts, Chancery (Ireland), 3 vols., 1808 — 

183*1 

Mont. .. Montagu’s ReportK, Bankruptcy, 1 vol., 1829 — 1832 

Mont. 4V: A. Montjigu and Avrton’s Jteports, Brtnkriij>tcy, 3 vols., 

1832— 1838 

Mont. & I>. M<»ntagii and Bligh’s Reports, Bankruptcy, 1 vol., 

1832—1833 

Mont. & Oh. Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 

1838—1840 

Mont. J>. it I>c O. Montagu, Deacon, and I>e Gex*H Reports, Bank- 

ruptcy, 3 vols., 1840 — 1844 

Mont. & M. .. Montagu and Macarthur’s Repoi-ts, Bankruptcy, 

1 vol., 1826—1830 

Moo. 1\ C. C, . , Moore’s Privy Council Oases, 15 v<ils., 18,36 — 1863 

Moo. 1\ C. (\ (K. s.) Moore’s Privy ('Council Cases, Kew Series, 9 vols., 

1862— 1873 

Moo. Ind. App. . . Moore’s Indian Appeal Cases, Privy Council, 14 vols., 

1836-1872 

Moii. ftp. Moore and Pavno’s Reports, Common Pleas, 5 vols., 

1827— KS31 " 

Moo. & S. Moore and Scott’s Reports, Common Pleas, 4 vols., 

1831—1834 

Mood. & M. Moodv and Malkin’s Reports, Nisi Prius, 1 vol., 1826 

—1830 

Mood, ft R. . . Moodv and Robinson’s Reports, Nisi Prius, 2 vols.. 

183*0—1844 

Mood. O. O. Mi»4)dy’s Ci'own Coses Reserved, 2 vole., 1824— 1844 

MoiW (K. n.) , Sir F. Moore's Roi>orts, King’s Bench, fob, 1 vol., 

1485—1620 

kb)ore (o. i\) J. H. Moore’s Reports, Coinnion Pleas, 124 iNol 8 ., 1817 

—1827 

Mor. Diet, Morison’s JHctionary of Decisions, Court of Session 

(Scotland), 43 vols., 1532 — 1808 

Morr. . . Murrell’s Reports; Bankruptcy, 10 vola, 1884 — 18J^3 

Mos. . . M<Mso1ey’s Reports, Chancery,' fob, 1 vob, 1726 — 1730 

Murp. AH, . . Mu^hy and HtirUftoue’s Reports, Exchequer, 1 vcb, 

Murr.' .. Murray’s Reports, Jury Court (Scotland), 6 vols.. 

1816^1830 

My. ft . Myhke and Omig’s Reports, Cliancery, 5 vols., 1836 

-1841 

My^ft K, . . Mylne and Keen’s Reports, (.hancery, 3 vols., 183S 

• ^ —1835 



ABHRii^VlATlONS. 


IXXV 


Nei#. 

Nev. & M. (k. b.) 

Nev. ft M. (u. a) 

Nev. ftp. (k. b.) 

Nov. ft P. (M. c.) 

New Mag. Gas. . . 

New Pract. Gas. 

New Bep. 

New Se^ Gas. . . 

Nolan 

Notes of Cases . . 

Noy 

O* 

O’M. & H. 

Owen 

P. (preceded by dale) 
P. D. 

P. Wins. . 

Palm. 

Park 

Pat. App. 

Pater. App 
Peake 

Peuke, Add. Gas. 

Peck. . 

Per. ft Dav*. 

Per. & Kn. 

Ph. 

PkiL El. Gas. . . 
PLillim. 

Phillim. Eccl. Jud. 
Pig.ftB. 

Ptle. . . .4 

Plowd. 

Polk 

Popk. 


Nelson’e Reporte, Chancery, 1vol., — 169S 
Nevile and Manuing'e Be|H)rte, King’s Bench, b vols.| 
1836 

No vile and MaiiTiiug’e Magiatrales* Gases, 3 vdls.. 
1832—1836 

Nevile and Porry’s Baports, King’s Bench, 3 vq1s.« 
1836-1838 

Nevile and Perry’s Magistrates’ Gasos, I vol., 1838 — 
1837 

Now Magistrates* Gases (Bittlesloii, Wise and 
PurtioLl), 2 vo1k., 18 M 1818 
New Practice Gases (Bittleston and Wise), 3 vols., 
1814— 1848 

New llojiorts, 6 woIh., 18(»2 l88o 
New Sessions Magistrates’ Giis€>a (Garrovv, llaniei*- 
t<»n, Allen, olo.), 4 vols., 18 1 i ls;il 
Nolan’s MUigistrates’ Cases, I vol., 1791 - 1793 
Notes of Oases in the Kcctosiastical uiut Muritiiiio 
Courts, 7 vois.. 1811-~lSoO 
Key’s llo 2 >orts. King’s Boiich, foL, 1 vo).. ].).;8 -1819 

Sir Orlando Bridginan's lleports, Coiiiimm Pleas, 
1 vol., 1880 — 18G0 

O’ Malloy and H at doasilo’s Kloeiion Cases, 1889 — 
(current) 

Owen’s Reports, King’s Bench and Corninoji I’ieus, 
fol., 1 vol., 1557—1814 

Law Reports, Probate, Divorce, and Admiralty Divi- 
sion, since 1890 {e.g., [.1891] P.) 

Law Reports, Probate, Divorce, and A dirn rally Divi- 
sion, 15 vole., 1875 — 1890 

Peere Williams’ Reports, Cliancory ar)fl King’s 
Bench, 3 vols., 1895 -1735 
Palmer’s Reports, King’s Bench, !«•!., I vuL, 1819 — 
1829 

Parker’s Reports, Exchequer, foL, 1 vol., 1743 — 
1768 

Puion’s Scotch Appeals, Hoi: o of Lords, 8 voIh., 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1851—1873 

PcMike’s Reports, Nisi Prius, 1 vol., 1790 — 1794 
Peake’s Additional Ga«s>s, Nisi i’riiis, 1 voL, 1795 — 
1812 

Peckwell’s Election Cases, 2 vols., 1803 — 1S(H 
Perry and Davison’s Reports, (lueen’s Bondi, 4 vols., 
Uij8— 1841 

l^ciTv and Knapp’s Election Oases, 1 vol., 1833 
Phil&ps* Reports, Ohanoery, 2 vols., 1841 — 1849 
Philipps’ Election Gases, 1 vol., 1780 
J. PmllimoTe’s Ecclesiastical Reports, 3 vols., 1764 — 
1821 

Sir B. PhiiHmore’s Ecclesiastical Judginenls, 1 vol., 
1867—1875 

Pigottand RodwoU’s Registration Cases, 1 voL, 1843 
—1645 

Pitcafan^’s Opminal Trials (Scotland), 8 vols., 1488 — 
1624 • • 

Plowden’s Reports, fol.. 2 vols., 1550^1579 
Pollezfen’s l^poarts, King’s Bench, fol., 1 vol., 1670 
—1682 ^ 

Popham’s Beports, King’s Bemih, fol.» I vol., IWl-** 
1627 
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Abbreviations. 


Tow. K. lA . . . Power, Bodwell, and l>ew’B Election Caaes, 2 vole., 

1 848—.! 856 

Prec. Oil. . . .. .. Procodenta in (Jhanoery, foL, 1 vol., 168I>' — 1722 

Price .. .. .. Prico’e Heporta, 33xchoquer, 13yol&» 1814 — 1824 

Q. 13. . . . . Quo 6 ri *0 Bencli Hoporta (Adolphus and Ellis, New 

Series), 18 vols,, 1841 — 1852 

Q,, 13. (preceded by date) Baw lleports, Queen's Bench Division, 1801 — 1901 

(e.y.t ^ ®*) 

Q. B. D Law BoiM^rts. Queen’s Bench Division, 25 vole., 

1875--1890 


R. 

R. (Ci. of SosH ) . . 

R, P. O. 

R. R 

R. S. O. 

Bast. 

Ra 3 'u. 

Real Prop. Cas. . . 

Rep. Oh 

Rick. vV: hi. 

Rick. & S. 

Ridg. te/njK H. . , 

Ridg. L. & S. . . 

Ridg. Piul. Ro]). . 

Rob. Keel. 

Rob. L. d: W. . . 

Robert. Ai>p. 

Robin. App. 

Roll. Abr. 

Roll. Rep, 

Horn. 

Rose 

Ross, L. C. 

Rowe 

Bui. Oas. 

Russ. 

Russ, d: M. 

Ross, d Ry. 

Rjr. A Osii. Cas. 

By. & Can. Tr. Cas. 

By. & M. 


The Reports. 15 vols.. 1893 —1895 
Retl io. O^Nii't of Session Cases (S(x>tland), 4th series, 
25 vols., 1873—1898 

Roporls of Patent Cases, ISvSl — (current) 

Revised Reports 

Rules of the Supreme Court 

Rasieirs Kn tries 

RayiieKs Tithe Oases, 3 vols., 1575 — 1782 
Real Property Oases, 2 vols., 1813 — 1847 
Rtiports ill Ohanceiy, fob, 3 vols., 1615 — 1710 
Rickards and Michael’s Locus Standi Reports, 1 voL, 
1885— 1889 

Ric^cards and Saundors’ Locus Standi Reports, I vol., 
1890— 1S94 

Ridgeway’s Reports, temf*. llurdwicke, 1 voK. King’s 
Bench, 1733—1736; Ohiincery, 1744—1746. 
Ridgeway, I^app, and Schoales’ Reports (Ireland), 
1 vol,, 1793—1795 

Ridgeway’s ParliaHieutary Reports (Ireland), 3 vols., 
1784—1796 

Robei'tson’s Ecclesiastical Reports, 2 vols.. 1844 — 1853 
Roberts, lioeming, and Wallis’ New County Court 
Cases, 1 vol,, 1849 — 1851 

RoIh^iIsoii’s Scotch Appeals, House of Lords, 1 vol., 
1709—1727 

Robinson’s Scotch Appeals, House of Loxds, 2 vols., 
1840—1841 

Rollo’s Abridgment of the Common Law, fob, 2 vols. 
Rolle’s Reports, King’s Beticdi, fob, 2 vols., 1614 — 1625 
Romilly’s Notes of Oases iu Equity, 1 part, 1772 — 
1787 

Rose’s Reports, Baukruptc}*, 2 vols., 1810 — 1816 
Ross's Leading Oases in Commercial Law (England 
and S(;otlaua), 3 vols. 

Rowe’s Reports (England and Ireland), 1 vob, 1798 — 
1823 

Campbell’s Ruling Cases, 25 vols. 

Russell’s Reports, Chancery, 5 vols., 1824 — 1829 
R u ss el l and M^’lne’s Reports, Chanceiy, 2 vols., 1829 
—1833 

Bussell and Ryan’s Crown Cases Reserved, 1 voL, 
1800—1623 

Railway and Gannl Oases, 7 vols., 1835 — 1854 
Railway and Oanal Traffic Ckises, 1855 — (current) * 
Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 
—1626 • 


S. 0. (preceded by date) 

& .. • .. 

S»tk> 


dam. Om. 

Omvt of Sw a io n Omm fflcoiUmd), udo. 1906 
riOOO] S. O) ^ 

’'Solkator-Oenanl 

Salkold*, Beport,, Bong's Bsndi, S toIs., 1689 — 1718 



Stbu. A Bo* 

Baiiiid. . . 

Saund. & A. 
Saiind^ftB. 
Baimd. AO. 
Saund. AM* 

Say. 

Say. . . • • 

Sc. Jur. . • 

So. L. B. 

Scb. A Liof. 

So. B. B 

Scott 

Scott (N. K.) 

Sea. A Sm. 

Bel. Cub. Ch. 

Sobs, Cas. (k. is.) 

Sh. A MacL 

Sh. (Ct. of So8s!).) 

SIl. . • « • 

Sh. Just... 

Sh. Sc. App. 

Sh. Teind Ot. 

Shop. Touch. 
Show. 

Show. Pari. Cas. 
Sid. 

SUU. a . 

Sim. (K. 8.) 

Sim. A St. 

Bkin. 

Bm. A Bat. 

BblAO... 

Smithy K. B« 

Smith, li. O. 
Smith, Beg; Oaa. 
Smythe .. 
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Bausse and Scully's Beports, Bolls Court (Ireland), 

1 Tol.. 18.^7—1840 

Saiindera's Bepnrta, Kinjc:*B Bonch, 2 v(»1b., 1666—1672 
Saundors and Austin’s Iioous Stoiidi Bomrta, 2 toIa., 
1895—1904 

Saunders and Bidder’s Locus Stiindi Reports, 1005— 
(current) 

Saunders and Colo’s Boports, Bail Court, 2 vols., 1846 
—1848 

Bauudoi's and Macrae’s County Courts and Insolvency 
Oases (County Courts Cusos and Appeals, Vols, II. 
and III,). 2 vols., 1852 — 1H«'>8 
Savile's Boports, Common I’lous, fol., 1 vol., 1580 — 
1591 • 

Sayer's Boports, King’s Bon;vh, fol., 1 yol., 1751— 
1756 

Scottish Jurist, 46 vols., 1829 — 1876 
Scottish Law Iloportor, 1805 — (current) 

Sohoales and Lefrov’s Boports, Chancery (Ireland), 

2 vols., 1802— 18li0 
Scots Bevis»ed Bepcirts 

Scott’s Boports. Co ti mi on Pleas, 8 vols., 1834 — 1840 
Scott’s Now Boports, Common Pleas, 8 vols., 1840 — 
1845 

Scarle and Smith’s Bei>ortH, Probate and Divorce, 
1 voL, 1859—18(50 

Select (?ases in Chancery, foL, 1 vol., 1685 — 1698 
(Pt. III. of Cas. in Oh.) 

Sessions Settlement Cases, King's Bench, 2 vols., 
1710—1747 

Shaw and Maclean’s Scotch Appeals, House of Lords, 
8 vols., 1835—1838 

Shaw, Couiii of Session Cases (Sootlnnd), Ist series, 
16 vols., 1821—1838 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell 
and Lamond, 3 vols, 1726—1868 
P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 
1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

Sheppard’s Touchstone of (Tommon Assurances 
Shower’s Reports, King’s Bench, 2 vols., 1678 — 1605 
Shower’s Oases in Parliament, fol., I vol., 1694 — 1699 
Sidcnrfin’s Reports, King's Bench, Common Pleas, 
and Exchequer, fol., 2 vols., 1657 — 167(t 
Simons’ Reports, Chancery, 17 vols., 1826 — 1852 
Simons’ Reports, Chancery, New Series, 2 vols., 
1850—1852 

Simons and Stuart’s Reports, CThancery, 2 vols., 1822 
—1826 

Skinner’s Reports, Kings Bench, fol., 1 vol., 1681 — 
1697 

Smith and Batty’s Reports, King’s Bench (Ireland), 
1 vol., 1824— 1825 

Smale and (HBaxd’s Reports, Ghanoery, 3 vols., 1852 
—1858 • . • 

J. P. Smith’s Reports, King’s Bench, 8 vols., 1803 — 
1806 

Smith’s Leading Gases, 2 vds. 

O. L. Sink’s Biegistration OMSSf 1B9&— (cuireut) 
Smyths’s Rcrorts, Oommon PlsM (Iralimd), 1 voL, 
1829— IMO * 
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SoL Jo. . . 
Spinks 
Stair Kop. 

Stark. 

State Tr. . . 
State Tr. (n. 8.) 
Stra. 

Stii. M. & P. 
Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swill. 

Syiiie 


T, & M 

T, Jo. . . 

T. L. li 

T. Itiiym, 

Taiul. 

Taunt. 

Tax Cue. . . 

Term Hop. 

Toth. 

Tri«t 

Tudor, L. C. Merc. I. aw 

Tudor, Ij. C. Heal Prop, . . 
Turn. & H. 

Tju-. 

Tyr. & Gr. 


Vaugh. , . 
Vent. 

Verii, 

Vern. & Scr. 
Ves. . . 

ye«. 

Vee. Sen. 
Vin. Abr. 
Vin. Su^ 


'W. Jo. , , 

W. N. (preceded by date) 


Abbkevtations. 


Solicitors* Journal, -(ouirent) 

SpirikH* Priae (*ourt Oases, 2 parts, 1854 — 1856 
Staii**B Decisions, Court of Session (Scotland),^ fol., 
2 vols., 16G1 1«S1 

Slarkio*s Heports, Nisi Prius, 3 vols., 1814 — 1823 
Slate Trials, 34 vols., 1183—1820 
State Trials, New Series, 8 vols., 1820 — 1858 
Strange's Reports, 2 vols., 1710 — 1747 
Stuart, Milne, and Peddio's Rejiorts (Scotland), 
2 vols., IK;>1 1K.-,3 

Style’s Iie]>orls, Xing’s llench, fol., I voL, 1646 — 

J 6«>t> 

Swahey’s Reports, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram’s Reports, Probate and Divorce 
4 vols., 1858 — 1865 

Swaiistoii’s Reports, Chancery, 3 vols., 1818 — 1821 
Swiutoii’s Justiciary Reports (Scotland), 2 vols., 1835 
—1811 

S vine’s Justiciary Rcpoi'ts (Scotland), 1 vol., 1826 — 
* 1820 


Temple ami Mew’s Criminal Appeal Cases, 1 vol., 
1848-1851 

Sir T. Jones’s Reports, King’s Heiich and Common 
Pleas, foL, 1 voL, 1669 — 1684 
The Times Law Reports, 1881 — (current) 

Sir T. Raymond’s Reports, King^s Jieuch, fol., 1 vol., 
1660—1683 

Tamlyii’s Reports, Rolls Court, 1 vol., 1829 — 1830 
Taunton’s Reimrts, Common Pleas, 8 vols., 1807 — 
1819 

Tax Cnses, 1875 — (current) 

Term Reports (Durnford and East), foL, 8 vols., 1785 
— 1800 
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Part* I. — Definitions. 


Carriers and 

common 

carriers, 

Common 
.*arrieT 
roust carry 
for public 
generally. 


Termini 

immateriaL 


Specified 
g<^B or 
lermini. 


Sect. 1 . — Common Carriers* 

1. Any person who carries goods or passengers, for hire or gratui- 
tously, by land or water, is a carrier, but a common carrier exercises 
the public employment of carrying goods (a). 

A common carrier is one who holds himself out as befng ready 
for hire to transport from place to place the goods of anyone 
wishing to employ hira(i). It is essential that he should undertake 
to carry for all persons indifferently (c). If he carries for particular 
persons only, he is not a cominor! carrier, and the rolalionshit) 
between him and the owner of the goods carried is one of special • 
contract (</). 

A carrier is none the less a common carrier because one of the 
termini is out of the jurisdiction (e), or across the soas(/). His 
may be within the definition although ho does not profess to carry 
between fixed termini at all, but is prepared to carry to a terminus 
selected by the owner of the goods Oil- 

A carrier may profess to carry only particular kinds of goods, in 
which case he is a common carrier only of such goods ; or he may 
profess to carry only from one place to one other pla<*l, iu which 
case be is not a common carrier to intermediate places or to any 
other place (li). 


(а) Cotjgs V. Bernard (1703), 2 Ld. Baym. 909. By the Explosives Act, 
1875 (.38 & 89 Viot. c. 17, s. 108), tor the purposes of that Act, it is provided that 
"the expression ‘carrier* iucludee all persons carrying goods or passengers 
for hire by land or water ’* ; see title Explosives. 

(б) Story defines a common carrier as "one who undertakes for hire or 

rewiynl to transport tho goods of such as choose to employ hin* from place to 
place.*’ See Story on Boilmente, s. 495. This definition wus adopted by 
tViLUE, G.J., in Beneti v. Bminsular and Oriental Steamboat Oet, fl816). 6 0. B. 
775, at p. 787. • ^ 

S Qiiiboum V. Hvr$t fl709), 1 Salk. 249. 

, ) JngaU v. Chridie (1650), 3 Car, & Kir. 61. Tho real test is " whether he 
holds out, either expressly or by a ooxob* of conduct, that he will carry for hire, 
eo long as he has room, the goods of ‘all persons indifferently who eend Urn 
goods to be carried ” {Nugent v. Smith (1875), 1 0. P. D. 19, per Bjubit. J.. at 
P* < n 

f«) CVottcA v. London and North Western Bail, Co. (1854), .14 (X AS55. 

(/) Benett v. Feninsular omd Oriental Steaniboat Co., supru'W]huidani r. 
London and South Western BaiL Co. (185^, 18 0. B. 226. 

(o) Liver Alkali Go. T. Johnson (1872), L. R. 7 Exch. 267. 

(A) Johnson \. Midland Bail. Co. (1849), 4 Exch. 367: "A person mav 
profess to..cariy a particular description of goods only, for instance, cattle or dry 
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One who does not follow the public employment of a common 
carrier may nevertheless assume the position of a common carrier 
by contract or warranty (i). Whether he has by contract under- 
taken the liabilities of a common carrier is a question of fact (y). 

A common carrier may carry either by land or water {k) ; and 
the master of a general ship is a common carrier (Z), but it is 
doubtful whether the master of a sea-going vesseb chartered for the 
carriage of the goods of one person, comes within the definition (m). 

2. Hoymen, lightermen, and bargemen are common carriers (n), 
and even though a barge owner lets out his vessel to only one 
person for a voyage, and each voyage is made under a separate 
agreement, he may be under all the liabifity of a common carrier (o). 
But where tho hirer of a lighter puts his own servants on board, 
who lock up the hatches and accompany the goods to see them safe, 
the goods never come into the possession of the lighterman as 
carrier, for the hirers have hired the lighter to use themselves (p). 

A wharfinger who receives goods on his wharf for all comers, to 
carry them to ships in his lighters, is a common carrier {q) ; but a 
wharfinger who only carries for customers of the wharf is not(r). 

A ferryman may be a common carrier; but it is a question of fact 
whether he contracts merely to provide a means of crossing the 
water, or whether he contracts to ferry and land goods. In the 
latter case only does he come witliin the definition («). 


goods, in which case he could not ho compelled to cany any other kind of goods, 
or ho may limit his obligation to carrying from ono placo to another, as from 
Manchester to London, and then he would not be bound to cairy to or from tho 
intermediate places’* per Parke, B., at p. 373). “At common law no 

])ersou is bound as a common carrier to carry any goods of a kind which he 
does not profess to carry** {1 Meson y, Orcat Northern ItaiU Co. (1886), 18 Q. B. D. 
176, per JjTNDLEY, atp. 183). Seo also OxLadt v. NorC^ Easiem ItaiU Cb. 
(1857), 1 C,^. (N. S.) 454, at p. 498. 

(i) Jlohimon v. Dunrnore (1801), 2 Bos. &P. 410. 

(j) Tamvacjo Co, v. Timothy and OreeM (1882), 1 Cab, & El, 1 ; Brind v. 
Dale (1837), 8 C. & P. 207. Where the defendant kept a booking office for the 
reception of goods over tho door of which was wvittejp “ Conyoyaiice to all parts 
of the world,’* with a list of places, it was held that this was not proof that 
tlefendant was a common carrier (Cpetoji v. Slark (1827), 2 0. & P. 598). Tho 
fact that defendants called themselves “ wharfingers, Ughtermen, and carmen ** 
was held not of itself sufficient to prove them to be common carriers {Chattoch 
Jk Co, V. Bellamy dr Co, (1895), 64 h, J. (Q. B.) 250). 

(&) Trmt Navigation Proprietors v. Wood (1785), 3 Esp. 127 ; Bichardem v. 
Bewell (1805), 2 Smith, K. B. 205. 

(0 Morse v. Sim (1672), 1 Vent. 190, 238 ; Laveroni v, Drury (1852), 8 Exch. 
186; Goff V. CUnhard (1750), 1 Wils. 282; Nuge^it v. Smith i;i876), 1 0. P. D. 
423. 

fra) Nugent v. Smithy supra, 

(n) Mich V. Kneeland (1014), Cro. Jac. 330 ; Trent Namgatwn Proprietors v. 
Wood, supra; Daley. Hall (1750), 1 Wife. 281 ; Thomas v. Brovm (1899), 4 Com. 
Cas. 186. 

(o) Liver Alkali Co. v. Johnson (1872), L. 7 Exch. 267 ; Uill v. Scott, [1895] 

2 Q. B. 37]Liaid, on appeal, 713. • 

p) EaS^ia Co. v. PuiUn (1726), 2 Stra. 690. 

\q\ Mavtng v. Todd (1B16), 1 Stark. 72. 

>) Chattock dt Co. v. Bellamy dk Co., aapra. 

Is) Walker v. Ja<^i (1842), 10 M. & W. 161 ; Willoughby v. HorriflgeiW^y 

n o, B. 742, 


Sect, i. 

Common 

CaniorB. 

Carriers by 
water. 


Lightermen 

etc. 


Wharfingers 


Ferryraer.. 
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Cakhiers. 


Sect. l. 
Common 
Carriers. 

Carmen. 

Btage-coach 

pcoprietoFfi. 

Railway 

oompaniei. 


Privata 

cari'icra 


A carman who nudertakes casual joba for anyone who will hir® 
him is not a common carrier (t), nor ia a furniture remover who 
makes a special contract with each customer to pack and carry 
goods («). 

Stage-coach proprietors are common carriers, os well of their 
passengers’ luggage as of goods carried for i)ersons who are not 
passengers (a) ; but a cabman is not a common carrier of luggage 
carried for a faro on his cab (5). 

Bailway companies are common carriers of all goods which they 
profess to carry, and in fact carry, without special agreement (c), 
including passengers’ luggage (d), 

C 

Sect. 2. — Other Cariiers. 

8. One who does not exercise the public employment of a common 
carrier, but carries goods on occasion, or only under a special agree- 
ment (/), has been called a private carrier. Ho is a bailee of the 
goods, and tlio general law as to the responsibility of a bailee for 
the goods intrusted to him applies to the private carrier (//). 
\Vliother be carries gratuitously or for reward, the carrier is bound 
to use due and proper care of the goods ; but tho degree of care 


(/) Vrind V. Ihtle (1837), 8 & P. ‘207; but compare Lirer Alkuli Co, v. 

(1872), h. B. 7 Exch, 207. 

(if) Scaife v. P'arrant (1873), L. R, 10 Excli. 358. In this case tho defcmlant 
did not hold himself out to cjirry ut all events, but only to cany for ihoso who 
were nreparod to accept his special terms. 

(a) 'jirooke v. Viclmick (1827), 4 Bing. 218 ; Middleton v. Fowler (1G99), I Salk. 
282. 

(M /!(>$$ v. IHll (1840), 2 C. B. 877, As to cab proprietors and cabmen, see 
further title Stuket TuAFl-Tr. 

(r) Vidwer v. (h'und Junction Raih Co. (1839), 4 M. & W. 749. In Dickeon v. 
Omit Northern Rail, Cn, (18S0), 18 Q. B. D. 170, Lopes, L.J., at p. 188, said 
that apart from tho Bailwuy and Canal Traffic Act, 1854 (17 & IS'Vict. c. 31), 
“generally railway companies, like other carriers, wore common carriers of 
goods which they were bound by statute to cany, and which they professe^l to 
curry, or actuaUy carried, for persons generally, but not of goods wbicli they 
did not profess to carry, and were not in the habit of carrying, or only carried 
under sjieoial circums&nccs or subject to express stipulations limiting their 
liability in respect of them,” See Fickford v. Grand Junction Rail, Co, (1842), 
10 M. & W. 399 ; Johnson ▼. Midland Rail, Co, (1840), 4 £xch. 367 ; Crouch v. 
Londm and Nt*rth JTesterti Rail, Co, (1854), 14 C. B. 255; lor/v*, Newcastle^ and 
Berwick Hail. Co, v. Crisp (1854), 14 0.B. 627 ; Gartony, BrisUJ and Ercter Bail. 
Co. (1861), 1 B. ^ S. 112. By s. 89 of the BaHways Clauses Consolidation Act, 
1845 (8 20), it is provided that railway companies shall be under no 

furthw liability than commonoarriors, and shall be entitled to any protection or 
privileges enjoyed by common cai rieis. They are not, however, bound to 1^ 
common carriers {Johnson v. Midland Bail. Co., supra), 

(d) Oront lyssiern Bail. Co, v. Bunch (1888), 13 App. Cos. 31; Bichards v. 
Jttmaon^ Brigktim^ and South Coasi BaiUcCo, (1849), 7 C.B. 839; TaReg v. Great 
IKwtem Bail. Co. (1870), L. R. 6D. P. 44. See pp. 40 et sea,, mst. As to 
animals, see Raimfr v. Orand Juneiwu Rail, Co, (1839), 4 M. & W. f49i blower 
V. Ormt IT esfem Bait. Co. (1872), L. R, 7 C. P. 655 ;%KendaU v. lAmdonand Sottih 
Western Bail. Co. ASi^, L. R* 7 Exch. 373. See pp. 36 et seq.. posti: 

(/) For form of agr^inent by private carriers to deliver all goo^ ot a firm 
of traders in a certain area, see Rncyclopaodia of Forms, Vol. III., p. 203. 

tv) Cvygn V. Rvrnard (1703), 2**Ld. lUyin. 909 j see titie BarLMJQVT* 
Tol I., pp. 544 a isf. 
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required is diiTereiit in the cases of the gratuitous carrier and of 
the earner for hire or reward (h). 

4 . A gratuitous carrier is not liable for loss unless the loss is due 
to his gross negligence (/), that is to say, his failure to take proper 
care of what is intrusted to him (k). lie is bound to exercise such 
care and skill as be uses in his own affairs, and as lie po.^scsscs, 
but no more ; and where his occupation or profession is such as 
necessarily to imply the possession of a certain dogroo of skill, he 
is liable for loss caused by his failure to use that degree of skill ( 1 ). 

6 . Where one undertakes to carry goods for hire or reward, 
although not as a common carrier, he undortalios to answer for any 
losS' arising from his own negligence •or the negligence of his 
servants (m). He is presumed to have represented liiuiself lo bo a 
person of competent skill, and the absence of such competent skill 
is negligence (71). If his occupation usually implies the possession 
of a certain degree of skill and the exercise of a certain degree of 
care, he is liable for loss arising from his failure to use that 
degree of skill or care (0). 

In any case, however, negligence must be proved by evidence, 
before a private carrier can be held liable for loss ( p ) ; and the 
negligence which must be proved is the absence of that degree of 
care which is required by law in the circumstances (7). 

6 . A carrier of passengers is not as such a common carrier (r). 
He undertakes to carry his passengers safely, i.c., with due care (/j) ; 
but his undertaking goes no farther, and be is not liable for personal 
injuries unless negligence is proved (t). Bailway companies are 
not common carriers of passen gers (a), 

(A) Cogge v. Bernard (1703), 2 Ld. Buym. 909; Beal v. South Devon Rail. CW 
(1864), 3 H. & 0. 337, Ex. Ch. ; Rons v. //i7H1846), 2 0. B. 877. 

(?') Beauchamp v. Powlt'ij (1831), I Moo. & IJ. 38. 

(/•’) Nelson V, Afacintosh (18 Ki), 1 Slark. 237. 

(/) Wilson V, Brett (1843) , 1 1 M. & W. 1 1 3. It was liold in tli i s rri5io that a person 
conversant with horses was bound to use such care and skill iu doulinp; with a horse 
of which he was the gratuitous bailee as a person conversant with horses might 
reasonably bo expocted to use. And see Beal v. SoiUh Devon Rail, Cv., supra. 

(m) Brind v. DaU{im). 8 C. & i\ 207; IVgfd v. PirJe/ord [mi), 8 M. W. 
44 k ,The proprietor of a cab is resjionsible for the negligence of the driver who 
hires the cab from him {Powles v. Hlder (18, VJ). 0 E. & 15. 207, approved in 
Venahles v. Smith (1877), 2 Ct. B, D. 279). See also Gates v. y//72 efc Stm, 
[1902] 2 K B. 38 ; King v. Spurr (18S1), 8 Q. B. D. 104; and see generally, 
titles Nkoltoence ; Stiieet TnArific. 

(n) Wilson v. Brtitt supra. 

(e) Beal v. South Devon Bail. Co., supra. 

(p) WhaUeu V. JVray (1800), 3 Esp. 74 ; Richardson v. North Kastern Rail, Co. 
(1872), L. B.'7 O. P. 76. 

(^) The expression “gross” negligence has boon objected to by many judges 
and other authoritiaa. Jtk Wilson v. Brett^ stijira, it was said bv Holee, 15., tliat 
negligence and gross neghgenoe are tho “same thing with iho addition <»f a 
vituperative epithet.” In Bead v. South Dewu Rati. Co., supra^ the Court of 
Excneqner laid it down that the failure to exercise reasfmablo care, skill, and 
diiigenoe is gross negligence,^ bat that what is reasonable vane.*^ in the liases of a 
gratnitous boileeaiid of a bailee fov.hire. 

> (r) Middldm v. JFW/rr (1699), I Salk. 282« 

(a) Harris v. Oostar (1826), 1 O. A P. 036. 

m Crofts T. Waterhouse (1826), 3 Bing. 619 ; AeUm v. Heaven (1796), 2 Esp. 
,633; Christie v. Griggs (1809), 2 Oamp, 79; Sharp v. (1833), 9 Bing. 457. 

(«) iXcfocii V. Chrtal Northerly Rail, Co. (1886), 18 (I. B* D, 176, per LmoLEY, 
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Part II.— Common Carriers. 


Sect. 1. — The Contract at Common Law. 

Sub-Sect. 1 . — Ihify to carry, 

7 . A coininon carrier exercises a public employment ; and just as 
an innkeeper is bound at law to receive guests into his inn if he 
have no lawful excuse (a), so a common carrier is bound to accept 
goods which are offered to him for carriage if he have no lawful 
excuse (f>). Therefore, if he wrongfully refuses to carry goods 
offered to him, he may be indicted for such refusal (c) ; he is also 
liable to an action for damages (d). 

His obligation, however, is only to carry according to his pro- 
fession («). It would therefore be a lawful excuse for refusing, that 
he did not hold himself out to carry the particular kind of goods 
offered, or that his operations did not extend to the suggested 
destination (/). He may also refuse on the ground that he has no 
room in his vehicle, or no coiivenienco for carrying the goods in 
safety (y). And he may refuse to accept the goods if they are 
brought to him a long time before he is ready to start on his journey, 
for the goods must be tendered at a reasonable time (k). 

8 . A common carrier is also entitled, when goods are offered to 
him, to demand and to be paid the full price of carriage ; and if 
this is not paid ho may lawfully refuse to carry at all (t). But he 
is not entitled to charge what he pleases ; the price demanded must 
bo a reasonable one (k). If ho demand an unreasonable sum, 
or require the consignor to consent to unreasonable conditions, 


L.J., atp. 18a ; Jleadhead ▼. Midland Hail, Co, (1809), L. R. 4 Q. B. 379; aeo 
pp. 44 ei f09t, 

(a) »Seo title Inns and Innkiikpehs. 

\b) Jackaon v. Jioffers (IGS4), 2 l8how. 327 ; Bosoyi v. Sand/ord (1691), 1 Show. 
101, p<T Holt, C.J., nt p. 104. 

(c) Pozzi V. i^hiptvn (18381, 1 Per. & Dav. 4, per Patteson, J., at p. 12 ; but 
thei’e does not appear to be any case ro|K)rtod of a conviction on any such 
indictment. 

(d) Jachon v. Rotjers, mpra; Crouch v. L*mdon and North Wegtem Rail, Co, 
(1854), 14 U B. 255. An action for damages lies against a railway company 
for rtdiiBing to carry the luggage of a passenger ; see Munster t. South Eastern 
Rail, Co, (185S), 4 0. B. (N. s.) 676 ; see p. 40, poet, 

{r) Johmtm v. Midland Rail, Co, (1849), 4 Exoh. 367; Carr y. Lancashire and 
Yorkshirejiail, Co, (1852), 7 Exob. 707 ; see p. 2, ante, 

(/) Rntson y. Donovan (1820), 4 B. & Aid. 21 ; Johnson v. Midland Rail, Co,, 
siiftra ; Carry, Lancashire and Yttrkshire Rail. Co,, supra; see p. 2, ante. 

(e) Jucks&n v. Rogers, svjra; Ratson v. Donovan, supra; RUey y. Home (1828), 
5 Bing. 217. 

(5) LaH/sy, Coiton (1701), 1 Ld. Raym. <646, 652; Garton y. Bristol and Eaceter 
Rail, Co, (1861), reported on this point 30 L. J. (q. b.) 273, CocKBUitN, C.J., 
at p. 293. 

{i) Ht/fd y, (1841), 8 M. & W. 443 ; Batson v. Donovan, supra ; Jackson 

T. Rogers, supra, 

{k\ Harris v. Packawod 3 Taunt. 264 ; Crouch y. Great Northern Bail, 

Cb. (1856), 1 1 Exch. 742. There is, however, no obli^tion at common law upon 
a carrier to charge all customers equally. Provided me higher diarge is reason- 
aUe, one customer may be preferred to another {Rranley y, S<nith Eastern Rail, 
Oo, (1863), 12 C. B, (N.'a.) 63, per WiLLKS, J„ at p. 75), < 
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this amounts to a refusal to carry, for which an action for damages 
lies ({)• The 

Although a common carrier is not bound to carry unless a Contract at 
reasonable sum is offered as the price of the carriage,’ there need Conunon 
not bo a logtil tender of such sum. It is sniiicient if the person 
offering the goods is in fact ready and willing to pay (»()• Tender 

If a reasonable sum for the carriage of the goods is offered, and prtos 
refused by the carrier, and the owner of the goods accordingly pays 
a higher sum under protest, the excess t-f suclx sum above what is 
reasonable may be recovered in an action for money had and eumnnder 
received to the use of the owner (m). ^ protest. 


9. If goods which require to be packed are offered for carriage, <3oods not 
the carrier may lawfully refuse to accept them unless they are 
properly packed (o). 


10. If the country through which the carrier’s vehicle has to Country in 
pass is in so disturWl a state that the goods cannot be carried 
safely, the carrier may lawfully refuse to accept them (p). 


11 . Where a carrier’s business is confined to carrying the goods of Cwricr for 
one person at a time in his vehicle, the whole vehicle being at the 
disposal of that one person, he may be a common carrier (q ) ; but 
it is probable that, in such case, he would not be held liable to 
an action for refusing the use of his vehicle to anyone demand- 
ing it (r). 


12. A carrier is bound to carry by his usual and customary route, Deviation, 
and must not deviate therefrom unnecessarily (»). lie is not bound 
to carry by the shoru^st route, but only by the usual route which ho 
professes to follow (e). 


(0 QarUrti V. Briaiol and Kxeter Rail, Co, (1861), i B. & S. 112. Where 
a number of small parcels addressed to diiforeut iremms are i>ackod in ouo large 
parcel, it is unreasonable for a railway com]»any to demand a iargor sum for the 
carri^e of such parcel from a consignor who is himself a caxiier than from one 
who is not a carrier; and if the company is.imder a statutory obligation to 
treat all customers equally, such demand is a breach of this obligation. Hoe 
also Crouch v. Great Northern Rail, Co, (1856), 11 £xcb. 742; Varker v. Great 
WisaUrn Rail, Co, (1856), 6 £. & B. 77 ; Piddinytor^ v. Bouth Efiatera Rail, Co, 
(1858), 6 C. B. (n. 8.) Ill ; BaxendaJe y. London and South WeaUru Rail, Go, 
(1866), L. B. 1 £xch. 167. There is nothing unreasonable, however, in charging 
a greater sum for a number of parcels carried at one time addressed to different 
persons, than for a similar number addressed to the same person, although the 
banner are all to be delivered to the plaintiff at the end of the journey [fiaxen-- 
dale y. Eaatern Countiea Rail, Co, (1858), 4 0. B. (n. b.) 63). 

(m) Pick/ord y. Grand Junction Rail, Co, (1841), 8 M. & W. 372. 

(n) BaamdaU y. London aatd South Weatern Rail, Co,, aupra; Great Weatem 
Rail, Co, V. Suiten (1869), L. E. 4 H.*L. 226. 

(o) Munater y. South EaaUm Rail, Co, (1858), 4 C. B. {y, 8.) 676 ; see p. 15, 
pok, 

(p) Edwarda r, Sherrait (1801), 1 Easf, 604. 

(q) Lwier Alkali Co, y. Johneon (1872), L. B. 7 Ezch. 26T, 

(r) Nugent y. Smith (1876), 1 0. P, D. 423, per CoOKBlTRN, C.J., at 

p. 433. « 

(«) Davie y. GurreU (1830), 6 Bing. 7I6?^ 

[() Halee v. Londum and North WeetemJHail, Co, (1863^ 4 B. & 8. 66 ; Myere 
y« London and Sou^ We$tern,Bail, Co, (18^), L. B. 6 0. f • h * 
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BUB-Sfifir. Liability fur Lu$ or Da-inoye. 

13. A common carrier is responsible for the safety of the goods 
iiitrustod to hiia in all events, except when loss or injury arises 
from the act of God or the King’s enemies (a). He is therefore 
liable even where he is overwhelmed and roblied by an irresistible 
number of persons (6). lie is an insurer of the safety of the goods 
against everything extraneous which may cause loss or injury 
except the act of tied or the King’s enemies (c). 

This responsibility as an insurer is imposed upon a common 
carj-ior by the custom of the realm, and is iudopeiiclent of the con- 
tract between him and the owner of the goods (d). Failure on the 
part of the carrier to deliver the goods safely is a breach of a duty 
placed upon him by the common law ; and tliorefore an action of tort 
lies against him for such breach, the owner not being bound to 
prove any contract (c). 

A common carrier is liable for loss or injury, without any negli- 
gence on his part, caused wholly by the negligence of other persons 
over whom ho has no control ; as whore the carrier’s barge runs 
against an auclmr wrongfully left in the water by a stranger (/), or 
where the goods which he is carrying are destroyed by accidental 
lireO/) or by rats(/0, or where they are stolen from him, even 
though taken by force (<). 

14. A carrier is not, however, liable for loss or injury caused 
by the act or omission of the consigjxor himself (/r), or by the act of 
a third party, brought about by the consignor (/). And whore the 
consignor deliberately deceives the carrier as to the nature of the 
goods, so as to obtain their carriage at a lower rate, the carrier only 
incurs such liability as he would have been under, if the goods had 
boon such as they were represented to be {m). 


(a) Morse v. Slue (1672), 1 Vent 190, 2;i8 ; Cogtjs v. Hiniard (170;j), 2 Ld. 
Kaym, 909. 

(b) Ibid, ; Forward v. IHtiard (1785), 1 Term Hop. 27, 

(c) Ihile V. Hall (1700), 1 Wild. 281 ; Trent Faviyatiwt. Proprietors T. Wood 
(1785), 8 Eflp. 127; Covingiony, Willan (1819), Oow, 115; Brooke v. Pickwick 
(1827), 4 Ping. 218; Biitfy v. Home (1828), 5 Ping. 217 ; Brind v. Buie (1837), 
8 0. & r. 207. 

(d) Forward v. Piitnrd^ eupra^ at p. 33 ; Riley v. llornt^ supra, 

(e) Pozzi Y, Shiptou (1838), 8 Ad. & El. 963. Tho question whether an action 
is one of contract or oi tort is still of iinportance in regard to remitting actiona 
to the county courts, and with regard to costs. See County Courts Act, 1888 
(51 & 52 Mot c. 43), Bs. 65, 66, 116, and County Courts Act, 1903 (3 Edw. 7, 
c. 42), s. 3 ; Em S. C., Ord. 65, r. 12 ; and boo title Acriox, Yol. 1., p. 48. If the 
plaintiff must rely upon a contract, then the action is one of contract; but if he 
can i»ovo a bmach of duty arising at common law without reference to the terms 
of tmy oohtmot, then the action is one of tort {Turner v. Siailibrass, [1898] 1 
Q. B. W). 1^ also Poniifex v. Midland Bail* Co, (1877), 3 Q. B. D. 28 ; KeUu v. 
Metropotifan BaH. Co., [1895] 1 Q. B, 044. 

i f) Trent Naviyatim Proprietors supra. 

g) Forward v. iVtiard, si^m; Thorogood v. Marsh (1819), Gow, 105 ; 
Cooingtm v. WUlan^ supra, 

f \ Daley, Hull, st^pra; LaveroaPy^ Drury (185?), 8 Ezch. 166. 

See note (5), supra; Barday y. ^ Qana (1784), 3 Doug. 389. 

See p« 15, post, ^ 

it) BuUerworth v. Brownlow (1865), 19 C. B. (N. 8.) 409. 

(m) O^bm y. Paynter (1769), 4 Burr. 2299^ Bradley v. n^a(Brkotife|[lS28) 
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If she carrier asks no questions as to the contents of a parcel, no 
information need in general be given ; but if be asks questions, and The 
the owner of the goods answers falsely, to the prejudice of idle Ccntract at 
carrier, the owner is guilty of fraud, and the carrier is not bound by Cwwncn 
his contract («). 

If the owner agrees with the carrier that he himself will protect AgmuMt 
the goods, the carrier is excused from liability (o) ; but the fact that that ownar 
the owner accompanies the goods to watch over them does not of 
itself furnish any excuse (;»)• 

15. With regard to the excepted perils, the carrier must use all Tiatv m 
reasonable care, skill, end diligence to riHroid their consequences; and 
if damage occurs which is attributable to a breach of this duty, he 
is liable (q). 

The carrier is not responsible for the consequences of an act of Act of Qod. 
God (r) ; but where goods are injured by such an extraordinary 
occurrence, the carrier is none the less liable for the damage, if any 
negligence of his has contributed to that damage {«). Nor is he 
excused where the injury would not have happened but for the 
intervention of some other person (f). 

To avoid the consequences of an act of God the carrier must take 
all reasonable means to protoct the goods; but he is not bound to 
make extraordinary efforts (a). The act of God is no excuse nnloss 
it was the immediate cause of the damage ; and so whero a great 
storm shifted a bank at the entrance to a harbour, and some tiran 
afterwards a vessel was injured by lying on this liank, the carrier 
was held liable for consequent injury to the goods which wore being 
carried (6). 

That the in j nry was caused by the King's enemies is also an excuso ; King’* 
but if the carrier’s vessel or other vehicle fall into the hands of the ®"«“*<** 
enemy because of the carrier’s negligence, he i« not protected (c). 


3 0. & P. 318; M'Cance v. London and North fVeitern Hail, (h. (18G1), 7 
H. & N. 477. 

(n) Ifb/ier ▼. JWwon (1842), 10 SI. &W. 101; Titchburne v. (1018), 

1 Stra. 145. 

(o) East India Co, v. Pullen (1720), 2 Stra.' >690; Vrind t. Pale (1837), 8 
0. & P. 207. 

(p) Sobinton y. Dunmore (1801), 2 Jlo«. & P. 410. 

W Oilt V. Mandteeler, Sheffield, and LincolMhire llatl. Co. (1873), L. It. 8 
a B. 186. 

(r) Nui/ent y. Smith (1876), 1 C. P. D. 423 ; Cogi/t v. Bernard (1703), 2 I,d. 
Baym. 909, 918; 1 Smith, L. G., llth od., 172, 185, 211; Briddon y. Great 
Northern Rail. Co. (1858), 28 L. J. (ax.) 51 ; Forward v. PiUard (1786), 1 Term 
Bep. 27 ; Lloyd v. Ouibert (1865), L. B. 1 Q. B. 115, jier WiLMSS, J., at p, 121, 

($) Amiet'y. Steven* (1718), 1 Stra. 127 ; Siordet y. Ball (1R2K), 4 Biitg. 607 ; 
Forward v. Pittardf en^a. 

(f) Oakley y. PorUmmth Steam Packet Co. (1856), 11 Bxch. 018. 

(a) Briddon y. Great Northern Bail. Vo. (1858), 28 L.^J. (ex.) 51. Tn that case 

a rauiray was blucked by an exttaordinary fall of snow, and tbe railway com* 
paay made very great eiforte and went ip great expense to get its pa^nger 
trains tiimigh ; but, aUbouglt acting reasonably, it did not make tbe seme 
efforts or KO to the same expense to extricate a train loaded wHk the plaintift 's 
cattle, which were injured by bmg exposure and cold, and it was held that it 
was not liable. « 

(b) Smith y. Shqtherd (1795), reported in Abbott on K)im]diig, 14th ed., p. 578, 

(c) PhiUipe y. Clark (1857), 2 0. B. (w. a.) 166, per WlUJM. J., at p. 161; , 

T. irrafierd(1870), 12 Wallace (St^eme Court tI.S.A.}, 2M. 
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16. A carrier is generally an insurer against harm occurring 
from the outside which no care on his part can avert ; but no insurer 
is liable for loss which is brought about, not by adventitious causes, 
but by something incidental to the nature of the thing carried (d). 
A carrier therefore is not responsible for harm which arises to the 
goods from anything inherent in their own nature, over which he 
has no control and against which he cannot guard («). Thus, 
although bound to make all reasonable provision against the 
ordinary and natural nnruliness of animals carried, he is not liable 
if injury occurs through what may be called inherent vice " or 

proper vice ” in the animal, or restiveness on the part of the animal 
of an extraordinary kind (/). 

Where there is an inherent defect in the thing carried, which is 
developed by the act of being carried in the ordinary, way without 
any negligence on the carrier’s part, the carrier is not responsible (g). 
And where perishable goods of a soft nature, like fruit, are damaged 
entirely by their own weight and the shaking which is a neces- 
sary incident of the act of carriage, without any negligence on 
the part of the carrier, the carrier is not liable (h). But the 
carrier is liable where the injury could have been avoided by 
reasonable care on his part. Thus, fruit and such like goods, 
which necessarily require ventilation or other reasonable treat- 
ment while in transit, should be ventilated or otherwise reason- 
ably treated (i). The carrier is also bound at his peril to supply a 


Vi) Blower v. Great Western Bail, Co, (1872), L, R. 7 C. P. 655. 
c) Nugent v. Smith (1876), 1 0. P. l). 42»3, per Cockbuun, 0. J., at p. 438 ; 
Brass v. Maitland (1856), 6 E. & B. 470 ; Ihdchinson v. Onion (1858), 6 
0. B. (n. 8.) 149. Compare Bull v. Bohismi (1854), 10 Kxch. 342. 

(/) Blower v. Great Western Bail, Co,^ supra. In this case the following 
etaioinent of the law by Story woe said by WlLLES, J. (at p. 663), to be 
accurate : Although the rule is thus laid down in general terms at the 

common law that the carrior is responsible for all losses not occasioned by the 
act of Qod, or of tho King's onomios, yet it is to be understood in all cases that 
the rule does not cover any losses, not within the exception, which arise from the 
ordinary wear and tear and chafing of tho goods in the course of their trans- 
portation, or from their ordinary loss, deterioration in quantity or quality, in 
the coiuse of the voyage, or from their inherent natural infimity and tendency 
to damage, or which arise from the personal neglect or wrong or misconduct of 
the owner or shipper thereof. Thus, for example, tho carrier is not liable for 
any loss or damage from tho ordinary decay or deterioration of oranges or other 
fruits in the course of the voyage from their inherent infirmity or nature, or 
from tho oidinary diminution or evaporation of liquids, or the oidinary leakage 
fi-oiu tlie casks in which tho liquors are put, in the cour^ of the voyage, or 
from the spontaneous combustion of goods, or from their tendency to effer- 
vesoenoe or acidity, or from their not being properly put up and packed by the 
owner or shipper, for tho carrier’s impliea obligations do not extend to such 
cases " (Story on Bailment, 492 a). See alsp Kendall v. Limdoti and South Western 
Am7. Go. (1872X I* B. 7 Exch. 373. 

(#/) Lister v. Lancashire and Yorkshire Rail, Co.^ [1003] 1 K. B. 878: “The 
inherent unfitness for the carriage oonk^roplated, although not known to either 
pariy. is inherent Vice within the meaning of the exception that has been 
estamishod by the decided cases” (per Ohautkell, J., at p.^ 881). In Hudson 
w, BoixetidaU (1857), 2 H. N. 575,'^ a carrier was held not liable for liquor lost 
in transit through leakage due to a defect in the 
(h) Kendedl v. London and South Western Bnil. Co., supra^ per BbamwxlXh B«, 
.at 0.377* 

(f) Daoidsmi t. (7ieyiif)e (1810), 12 East, 381. 
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vehicle which is sound and reasonably lit for the carriage of the 
goods (A;). 

17. The duties and liability of a carrier do not begin until he 
has accepted the goods for carriage, either personally, or by his agent 
or servant with authority to accept them (1). If the carrier, by the 
usual course of his business, recognises a certain place as a receiving 
office, he is responsiblo as carrier for the goods from the time they 
are delivered at that place (m). And if he allows a person to 
receive goods for him in order to be carried by him, he is responsible 
for the goods from the time they ore delivered to such person, even 
though such i)ersou is not paid for receiving (u). If a servant of 
the carrier, who is not authorised to receive goods for carriage by 
his employer, does in fact receive them, the carrier is not bound 
by his servant’s unauthorised act (o). 

With regard to the luggage of passengers, the liability of the 
carrier begins from the moment when such luggage is handed to 
a servant of the carrier for the purposes of the journey, provided 
it is not so handed to such servant an unreasonably long time before 
the journey is to commence (p). 

18. Having once accepted the goods for carriage, it becomes the 
duty of the carrier not only to carry safely, but also to deliver safely 
at the place to which the goods are directed (q). His liability ends 
only where there has been delivery, actual or constructive (r). 

19. 'Whether the goods should be deli rered to the consignee at 
his house, or at the station or office of the carrier, at the termination 
of the journey, depends on agreement, and on the usual course of 
business (s). If the goods are delivered at the house to which they 
are addressed, the carrier has done all he eon'racted to do; and 
the more fact that he delivers to some other person than the con* 
signee at that house is no proof of a breach of duty on his part (t). 
But he delivers at any other place, to any person other than the 
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(ifc) Lyon V. MelU (1804), 5 East, 428; Amies v. Stevens (171^, 1 Stra. 127; 
McManus ▼. Lancashire and Yorkshire Mail, Co, (1850), 4 II. & N; 827. 

(0 Lovett Y. ll(^bs (1691), 2 Show. 427, 428; Cobhan v. Downe (1803), 5 Esp. 
41 ; liotkm T. Combe (1813), 2 M. & S. 172; Jiuckman v. Levi (1813), 3 Camp. 
414; Leighy, SmUh (1826), 638. 

(m) Colepemper Y. Good (1832), 5 C. & P. 380. 

(n) BurrM y. North (1847), 2 Car. & Kir. G80. 

(o) Slim Y. Great Nftrthem Mail, Co, (1864), 14 0. B. 647. 

(p) Great JFestem Mail, Co, Y. Munm (1888), 13 App. Cas. 31. Seo p. 42, 
post, 

(q) Duffy, fiudd (1822), 3 Brod. A Bjpg. 177 ; Chapman v. Great Western Mail, 
Co. (1880), 6 Q. B. D. 278. 

(r) Shepherd Y. hruM and Esceter Mail. Co, (1868), L. B. 3 Ezch. 189. In 

Chapman y. Great Western Mail, Co,^ sufra, it was pointed out bv CooKWBir, C.J. 
(at p. that the liability of the earner must nsually extend o^ondT as well as 

preme tne actual period of transit. Pint, there is usually on interval between 
tbexeoeiptof thegood%and their departuxe; next, there is the tine which in most 
cases mim neoessaxilY intervene brtween ^he arrival of the goods at the place of 
destination and the delivery to the consignee. * 

v^ifoiim^ (1773), 2 Wm. BL 916; Storr Crawley (1826), 

^ \f) k*Ketm Y, M*Ivar (1670), L. B. 6 Ezch. 36« 
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consignee, at bin peril (a). M'hero the goocla are addressed to a 
|)l;ic;c beyond tlio sphere of the carrier’n buHiness, so that from a 
certain point ljn must forward tluMii by another carrier, he is 
rospousiblo for the goods for the whole journoy, unless he limits 
his liability by agreement (b). 

Where delivery is to bo effected at the station or office of the 
carrier, it is ordinarily the duty of the carrier to give notice to the 
consignee of the arrival of Llio goods (r). But it ninst depend on 
circiimstanccH whether tliis duty arises, for often such notice is 
not required, or it may he iinpossible to give it, as wliere goods are 
addressed to a railway station ‘‘ to ho loft till called for ’^(d). , 

Where tfio carrier is not ])ound to deliver at the house of the 
consignee, liis liability as carrier ceases when ho has brought the 
gooebs to tile siatiou of destination, and given the consignee notice 
of arrival, and allowed the consignee a reasonable time in which to 
roinove the goods (c). A reasonable time, however, must always 
he allowed for the removal (/), What that time is must depend on 
the circumstances of each case, but the consignee cannot, for his 
own convenience, or by his own laches, prolong the liability of the 
carrier us such (r/), 

20. If the coiisignoo is not found at the address given, the liability 
of the carrier, as such, ceases (/t). It ceases also if the goods are 
refused by the donsignoe when tendered {/). 

There is no rule that where the goods are refused by the con- 
sigiioe the carrier must give notice of such refusal to tlie consignor ; 
hut the carrier should do what is reasonable in the circumstances (A). 
Whore the goods aro refused because the consignee is not prepared 
to pay the carriage demanded, the goods shonld not he returned at 
once to the place of departure, but should be kept at the place of 
destination for a reasonable time (/). 

21. As soon as the liability of the carrier, as such, has come to 
an end, his liability as warehouseman begins (m). As warehouseman 


{a) i<1c}thev9on v. Hart (1828), 4 Bing. 476; UiKtre v. OreiU IVestem HaiL Co. 
(1877), :17 L. T. 186, 

{h) lli/de ▼. Tre?rf and Mersey Nav^atim Co, (1793), 6 Torm Hep. 389 ; Mus* 
champ V. Lancaster and Preston Junction Rail, (7o.jfl841), 8 M. & W. 421 ; Machtt 
V. London and South Western Rail, Co, (1848), 2 Exch. 415 ; Shepherd v. Bristol 
and Exeter Rail, Co, (18t»8), L. B. 3 Exch. 189. 

(c) JPoMme ▼. Gallijs (1841), 3 Mao. & G. 643; Neston Colliery Go* T. London 
and Nertk Western Bail, Go, (1883), 4 Hv. & Can. Tr. Cas. 257. 
m (d) Chapman t. Great Western Rail, Cfo, (1880), 5 a B. D. 278. 

(tf) Miteh^l V. Lancashire and Yorkshijn Rail, Co, (1875), L. H. 10 Q. B. 256 ; 
Bradshaw v. Irish North Western Rail, Co, ^1873), I. H. 7 0. L. 252. 

^ (/) Shepherd v. Bristol and Exeter RtttL Co,, supra; Patseheider v. Great 
Western Rail, Ob. (1878), 3 Ex, D. 153 ; Bourne v. Gatliffe, supra, 

(p) Chafhmn v. Great Western Rail* Go,, supra* 

(a) Stephenson y. Hart (1828), 4 Bing. 476. 

Hestgh y. London and Norik Western Rail, Go, (1870), L. B. 6 Exdi. 5^1 ; 
Snasen y, fiflueenda/f (1867), 2 H. StH, 575; Great Western Rail, Go* y* Crouch 
(1838), 3 H. & K. 183 ; Storr y. Otowley (1625), M*Cla & Yo. 129« 

(Ai) Hudson y. Baxendale, supra, 

u) Chreat Wesiem Rail, Go, y. Crouch, supra, 

(m) lU Jfehi (1818), 8 laant 443; Bourne r* GatHffe, supra; Cairns v. 



Part tl. — C ommon Carrikrs. 

he is liable lor negligence, and is bound to take proper i-are Ol the 
^oods and to adopt reasonable means of protecting them, but ho 
is not an insurer (»)• In jiroviding for the safefy and preservaticra 
of the goods, the carrier may incur reasonable expenses, and can 
recover such expenses from the owner (o). But where the carrier 
exercises his lien upon the goods for unpaid carriage, he Is not 
entitled to charge for warehousing (p). 

^ 23. Whilst go^s are in transit, the owner of the goods has the 
right at any period of the transit to countermand the directions 
given to the carrier, and to demand delKery of the goods in accord- 
ance with his own fresh instructions (</). In the absence of any 
notice to the contrary, the carrier is justified in assuming that the 
consignee is the owner of the goods, and that the consignor is 
his agent to contract with the carrier (r). Subject to such notice, 
the carrier may deliver the goods at any place required by the 
consignee; and the contract of the carrier is to deliver at the place 
of address, unless the consignee otherwise requires («). 

A common carrier is bound to deliver the goods to the right 
person, and is liable to an action for misfeasance if he delivers them 
to anyone else(t). As long as he deals with the goods merely as 
a carrier in the ordinary course of his business be is under no 
liability for conversion of tbe goods, for he is hound to carry goods 
delivered to him for carriage; but if a demand for tbe goods be 
made by one who has a right to demand them, and the carrier 
refuses to deliver them to him on the ground that they belong to 
a third party, an action lies against the carrier (u). If the carrier 
delivers goods in the ordinary course without notice that the con- 
signee is not entitled to them, he is under no liability ; and if ho 

Ilfibins (1841), 8 M. & W. 258 ; Ileugh t. London nnd North Weitem ItuiL Co, 
•(1870), L. B. 5 Exch. 51 ; Great Western Bail. Co. t. - 'roach (1858), 3 U. & N. 
183 ; Chapman y. Great Weitern Bail, Co, (1880), 5 U. B. P. 278 See title 
Baiuusnt, Vul. L, pp. 543, et tern 

(n) Mitchell v. Lancashire and Yorkshire Bail. Co, (1675), L. B. 10 Q. B. 256; 
Gum y. Taff Vale Bail, Co. (1833), 2 E. A B. 823; Oarside y. Trent Navigation 
Proprisdors (1702), 4 Tena Bep. 581. • , 

(^ Great Northern Bail. Co. y. Bwoffiehl (1874), L. B. 0 Exch. 132. A railway 
company ia not obliged to keep good* ut tbe etution of deetiiiation beyond a 
reOaoiiable time without payment (London and North Weetern BaU. Co. v. Crooke 
4t Co, (1904), 20 T. L. B. 506). 

(«) Somee y. Britieh Empire Shipping Co. (ISCO), 8 H. L. Oae, 3.38. 

(a) Seottkom y. BotUh Staffordshire Bail. Co. (1853), 8 Exch. 341. 

(r) Cork Ifittilleries Co. v. Great Southern and Wesiern Bail. Co, (Irdand) (1874), 
L. B. 7 H. L. 269. 

(«) ibid. ; London and North Western Bail. Co. v. Bartlett (1861), 7 H. A N. 400 . * 
(t) Stephenson ▼. Mart (1828), 4 Biw. 476. The “right person” moans the 
ocmaignee provided ^ goods are delivered to him in tbe ordinary course of 
bonnese wiwnt notioe to the carrier that he is not entitlod, or a fmtson who 
has a light to the po ssossi op of the goods* See STKean y. M’lvor (1870), L. B. 
6Ex<di.36. InthatcaseBaAKWBLL,B.,eaid(atp.41); “ I assume’ttiat a mis- 
delivery would have been a oonvenrioa.V But after the liabilify of the oatrier 
as sudi has come to an end, and he is in the position of an involuntary bailee 
«f the goods, his liability for deliv«ry to agrrong person will dsnend on whether 
he is srnilty of nsgliasnce (Heugh v. XoadM and North Wsstssn nail. Co,, siwra). 
(m) Qrsenviay v. Fisher (1824), I O. A P. 190, 192. Sas Fowler v. mUUm 
B. 7 a B. 616, at p. ; Hfdline y. Fowler (WS), L, B. 7 11. L. 757. 
•t p. 800; Caunte v* SgantM (1844), 7 Uao. A (1. 903, 
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delivers the goods on demand, out of the ordinary course, to one 
who is entitled to the possession of them, bo is under no liability (r)« 
If the goods are demanded, the carrier may give a qualified refusal, 
so as to have a reasonable opportunity of acquainting liimself with 
the facts of the case (mO* If, however, ho absolutely refuses to 
comply with the demand, tlieii the right of property may be tried 
in an action against him; but he is entitled to interplead (x). If 
ho interpleads and claims no interost in the goods other than for 
liis costs and charges, an order njay be made that his costs and 
charges be paid on his doaliyg with the goods as the court directs (y). 

23. If a carrier makes a contract with a consignor excepting 
some risks, he nevertholess remains liable as a common carrier 
for all risks not so excepted (-?). 

24. If a carrier insures the goods carried, whether he does so on 
his own account or as agent for tiie owner, ho does not by so insuring 
limit his liability, but remains himself liable (a). 

25. Where any directions are given to the carrier, at the time of 
the delivery of tlie goods to him, as to the mode of dealing with the 
goods, and the carrier assents to such directions, he is bound 
to obey thoni, and is liable for any loss which occurs through dis- 
regarding them (h). 

3 . — Duty to deliver in ReuBomhle Timt, 

26. In (ne absence of any express contract as to the time of 
delivery of goods, a carrier is only bound to deliver wiiliin a 
reasonable time (o). 

A reasonable time means the time within which by due diligence 
delivery can bo oirected ; and therefore the carrier is not liable for 
the consequences of delay not due to any negligence on bis part (d). 
He is bound to carry the goods by the ordinary route by which he 
professes to carry, and is therefore liable for damages for delay 
caused by unnecessary deviation from that route (e). If delay in 


(v) fiheridan v. New Quay Co* (1858), 4 0. B, (n. s.) 018. 

{w) Lee V. Rohimon and Bayes (1856), 18 C. B. 599. 

{x) Wilson Y. Anderton (1830), 1 B. & Ad. 450. 

\y) R. S. O.j^0rd. 57, r, 2 (o) ; De Rothschild Freres v. Morrison, KeJeewich A Co* 
(1890). 24 Q. B. D. 760. See title Inteepleadek. 

(z) Sutton db Co, v. CiWt d: Co, (1890), 15 App. Cos. 144 ; Price Jk Co, v. Union 
Lighterage Co., [1904] 1 K. B. 412. Bee p. 10, imt 
(a) HiUy* Scott, [1895] 2 Q. B. 713, 0. A. 

0 Striker y. JIorlock{lS22), 1 Bing. 34. In an Amerioan case (Hastings 
y* Pepper (1881), 1 1 Piokeriug, 41) a carrier was held liable for the consequence of 
disregarding a direction to carry a parcel ** this side up ; but it was said that 
he oottld have refused to accept the parodf with this diction. 

(c) Bapkael v. Pick/ord (1843), 5 Man. & O. 551 ; Taykr v. Chreat Northern 
Rail* (7o.‘M866), L. li. 1 C. P. 385; Hales y, London and North Western Rail, Co,. 
(1803), 4 B. A S. Oq. This is *^a term engrafted by legal implication upon a 
promise or duty to ddiver generally ** (Raphael v. Pick/ord, supra, per Tindal, 
C. J., at p. 558). 

(d) Taylor y. Great Northern Bait, Co,, supra ; Hawes A Son v. South Eastern 
Rail. Co, (JS85>, 52 L. T. 514; NkholU t. North Eastern Rail. Co. (1868), 69 
li. T. 137. 

(s) Hales y, Lmidon apd North Bail. Co*, supra; Mallelt t. Great 

Eastern Rail. Co., [1899] 1 Q. B. 309. 
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the delivery of goods has arisen from the fact that the carrier has 
not dealt with them in the ordinary way of bis business, this 
fact, if unexplained, affords evidence of unreasonable delay (/). 

The fact that a train arrives at its destination a long time after 
the hour at which it is advertised to arrive is evidence of negligence, 
calling for explanation on the part of the railway company (,9). 
But a contract to carry goods by a train which ordinarily arrives at 
a certain hour is not a contract to deliver the goods at that hour (k). 

The duty of the carrier is to carry without delay with reference 
to all the circumstances ; and therefore, whore an accident causing 
delay occurs from circumstances quite ootsido the carrier’s control, 
although bound to act reasonaldy, he is not bound to make extra* 
ordinary efforts, or incur extraordinary expense, to avoid the 
consequences of such delay (i). 

Where the carrier is exempted by contract from liability for delay, 
such contract gives protection only where delay occurs in the per- 
formance of the contract. It affords no protection against delay 
caused by the carrier doing something wholly at variance witVi the 
contract (k), 

Sub-Sect. 4, — Variuiumt 0/ Common Law Contract, 

27. A consignor of goods is not entitled to claim coniponsalion 
from the carrier for any loss of, or injury to, the goods caused by 
his own fault, without any negligence on the part of the carrier (f). 

Thus, although a common carrier is an insurer, it is a eon-'’ 
dition j)recedent to his lin)»ility that the goods, if liable to be 
injured unless carefully nnd proiierly packed, should l)e so packed (m). 
The carrier is not lialdo for injury to goods due to improper 
packing (w) ; and w'here goods are damaged in transit, and part of 
the damage can bo ascribed to improper packing, such part is not 
recoverable from the carrier (o). _ _ - 

In some cases a carrier is justified in rofu; ing goods on the 
ground that they are carelessly and improperly packed ; but there 
is no general rule lliat every parcel not correctly packed may be 


(/) Wren v. AWern Cmnliro Rail. (ISOU). 1 L. 'f. 5 ; Page v. Great Northern 
Rail, Co. of Ireland (1868), I, K. 2 C. L. 228. 

(&) Robertt v. Midland Rail. Co. (1877), 2o W. E. (l-.l. 

Lord T. Midland Rail. Co. (1867), L. It. 2 C. P. 3^. 

(V Briddon v. Great Northern Rail. Co. (1858), 28 L. J. (ex.) 61 (nee note {«), 
p. i on<«). There it was hold that the railway company was not bound to 
make the same great efforts, or incur Ujo same expense, to get cattle for- 
warded which it md in order to got passenger traffic forwarded. 

(k) MalM V. Great Eatttrn Rail. Co., fl899] 1 Q. B. 309. Iho proposition m 
the text is based upon the jjjdgment of the court in this cose, and it is submittM 
that it is an accurate statement of th® law. But wh^er the "W, as aMted, 
justified the actual decision upon the facts of the case is doubtful. 8«e tomr 
<e Great Weetem Rail. Co., [1904] 2 K. B. .708. _ 

(f) TaSeg v. Great Weetertt Rail. Co. (1878), L. E. 6 C. P. 44, ;)er WlttM, J., 
at p. 62; Barbour v. South Eaetem Bail. (1876). 34 L. T. 67 ; •Bradley t. Water, 
houee (1828), 3 C. 4t P. 318. 

(m) Mart v. Baeeendale (1867), 16 L. T. 390, 391. , „ „ ^ . 

(n) Cox T. London and Ninth Weetem Sait. Co, (1862), 3 P. & R 77 ',^Bair^i» 
r.^uth Eiutern Sail, tujmty Baldwins. London, Chatham, and Dover Rati 

^ Higginbotham v. Great Northern Rail. Go. (1861), 2 P. A F 796. 
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rejected (p). If the goods are imperfectly packed, but the imper- 
fection is obvious to tlie carrier 'when he receives the goods, and he 
receives them without objection, he is not excused for any con- 
sequent damage (( 7 ). If a defect in the packing, from which 
damage is likely to occur, is discovered by the carrier on the journey, 
he should take reasonable means to arrest loss or deterioration 
therefrom (r) ; and if the defect be discovered in time to prevent 
the forwarding of the goods, they should not be forwarded in such 
condition (s). 

Again, it is the duty of the consignor to address the goods with an 
address sufficient to enable the carrier to find the intended place 
of dolivery readily ; and the carrier is not responsible for loss or 
delay due to an imperfect address (t). But if the carrier chooses* to 
accept goods which bear no label, he is not excused from liability if 
the goods are lost on this acconnt(a). 

28 . The liability of the carrier for loss, injury, or delay in respect 
to the goods carried may be varied by contract (f>). Such contract 
may be implied from conduct ; but whether it is to be implied is 
a question of fact for a jury (r). The liability of the carrier at 
common law continues, except in so far as it is so varied ; and 
where the conti act exempts the carrier h orn some risks, he remains 
liable to all risks which are not excepted (d). A special contract 
with a carrier may, like other contracts, be vitiated by fraud ; it 
may bo vitiated, for example, by some deception practised upon the 
carrier (c). 

The common law liability of the carrier cannot be varied by any 
public notice given by him, but may be varied l>y a special contract 
with the consignor in relation to the goods carried (/). 


( p) Minuter v. South En»trrn Rail, Co. (1858). 4 C. B. (n. 8.) 676. 

(o) Stuart V. CratvUii (1818), 2 Stark. 323; Riekardioti v. North liaetem Sail. 
Co. (1872), L. E. 7 C. i». 73. 

(r) Rrrie v. Emtu (1812), 16 East, 244; Notara v. Ifenderion (1872), L, B. 7 
Q. B. 225. 

(*) Coas V. London and North Wettem Rail. Co. (1862), 3 F. & F. 77. 

(0 CaMtmiatt Rail. Co. v. Hunter A Co. (1858), 20 Dual. (Ct. of Sess.) 1097 ; 
William H'ileon A Co. v. Scott (1797), Hume, 302; Bradley v. Dunipace (1861), 
7 U. ft N. 200. In Caledonian Rad, Co. v. Hunter, eupra, the oonsigntw 
delivered to the railway company at Qlasji'ow a parcel labelled to a person at 
“Sudbury." There ate several places iu England of that name; and tho 
railway company, having no farther directions, sent thepareel to Sudbory in 
Derbyshire. In fact, it was intended for Sudbury in Suffolk. A considerable 
delay in ^|^very was the oonaeqnence of the imperfect nddreas ; and it was held 
that the railway company was not liable in damagee tor this delay. 

(«) Campbell T. CViWimi'on Rail. On. (1852), 14 Dunl. (Cl, of Seas.) 
806, 

(6) See Sai/e ▼. Fammi (1675), L. If. 10 Each. 358i. Hue proposition does 
not seem te have ever been queshoned. For fonn of coDsignment note for use 
by common oarriera other than railway or canal companieB, see Eneyobmasdin 

Forms, YoL HE, p. 199. 

S Emtardt v. Sherratt (tSOD, 1 East, 604. 

, I Sutton A Co, V. Ofeeri A Cm. (1890), 15 App. Oas. 144; Price ACo.'u. Ukion 
L^htm^. Ob., [1904] 1 E. B. 412i Beal v. South Ikvm Rail, Co, (1864), 11 
L,T. 184< Phulipe yrl C'larh (1657k V 0. B. (w. s.) 156. 

(«) BW/er T. Jachaon (184^, 10 M. & W. 161. 

If ) Oarnete Act, 1869 (1 Will. 4. c. 68). ei. 4, & See p. 26. foO. * 
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With regard to carriers other than milvay or canal oom- 1. 

panies, this special contract need not be in writing, nor signed by Zhe 
the consignor; bat if the terms of the contract are contained in Oostototat 
any ticket or document delivered to the consignor, such terms are Cw*®*# 
not binding without the assent thereto of the consignor, which *5?* 
assent may either be express, or implied from the fact that the 
terms were sufficiently brought to his notice (ff). spaeU 

Railway and canal companies can only limit their liability for loss 
of, or injury to, goods by negligence in the receiving, forwarding, or 
delivering thereof, by a contract in writing, signed by the consignor, 
the conditions of which with respect to the receiving, forwarding, 
and delivering of the goods are adjudged to be just and reasonable (k); 
blit this provision only applies whore negligence is proved (t)> 

Sttb-Seot-i 5 . — Measure of Damages. 

29. Where goods are entirely destroyed or lost by a common Iiom of gondi, 
carrier, the measure of the damages recoverable (j) against the carrier 

is the value of the property lostllc). As to goods dealt with in 
the way of trade, the owner is entitled to the value of such goods, 
at the place to which they were consigned (/). If there is a market 
for that description of goods at such place, the damages are the 
market value of the goods there at the time when they ought to 
have been delivered ; but if there is no market, then the damages 
are the cost price of the goods, together with tlie expenses of 
carriage, and such profits as might reasonably be expected to ^ 
made in the ordinary course of business (m). If the consignor has 
declared the value of the goods before carriage, be is hound by such 
declaration, and is estopped from giving evidence that the goods 
have any higher value (n). 

30. Where injoiy is caused by delay in the delivery of the goods. Delay, 
such damages are recoverable from the carrier as may fairly and 
reasonably be considered as arising in the ord!n,:ry and usual course 

of things from the carrier’s breach of duty, or such as may reasonably 
be supposed to have been in the contemplation of both parties os a 
probable consequence of the delay in the cirQumstances as known 
to both (o). 

^{g). Hendtnon v. Bttvenum (1876), L. B. 2 Be. & Div. 470; IlarrU v. Onat 
Wniem Sail. Co. (1876), 1 Q. B. D. 616. See p. 64, jmt. 

(h) Bailway and Canal Traffio Act, 1864 (17 & 18 Yict. e. 81), 0.7; Pedtr. 

North Stafonthirt BaO, Co. (1863), 10 H. L. Cas. 473. Sec pp. 27 et *eq,, poot. 

(») XhieMatn Brothen v. Croat Wootem Sail. Co. (1809), 80 L. T. 774. 

(i) For the general prmciplee as to measure of damages, see title IIamaces. 

(k) Oroueh v. London and North Wettem Sail. Co. (1840), 2 Car. A Kir. 780 ; 

Suojf V. Homo (1828), 6 Bing. 217, 222. Where goods are ho badly injuied in 
tnmait as not to be easily rqMiied, Ui6 owner may reject them, end the carrier 
is lfaUe tat their full vahw {Pidi v. £att Ooait BaUwauo (1001), 4 F. (Ct. of 

(i) Riee RaaomdoJe (186l)« 7 H. d: N. 1)6, 

(in) Great Western Ra4^. (1866), 6 B. 6b 8, 

(n) London and Ror^ Weskm Rail. Co, (1864), 3 H* d C. 343, 

Sx. Che ; Riley ?. Bfome, supra. 

{o) ffadley r. Baaoendede (lS54)y 9 341 ; Home v# MiSland Rail. Ct^ 

(1873), li. ]i, 8 Oa f. 131 ; !$mpson T. Londdjn and North WesUru Rail. Ce. 

(1876)/! O. Be B. 27f 
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When the consignor specially brings to the notice of the carrier 
the object with which he is sending the goods, or circnmetances are 
brought to the knowledge of the carrier from which that object 
ought reasonably to be inferred, so that the object may fairly be 
taken to have been in the contemplation of the carrier, damages 
which are the natural consequences of the failure of that object are 
recoverable (p). 

In some circumstances extremely heavy losses may bo the 
natural consequences of delay, losses out of all proportion to the 
profit made by the carrier; but it is doubtful to what extent a 
carrier to whom notice of stjeh circumstances is brought is justified 
in refusing to accept liability arising therefrom (q). An agree- 
ment by the carrier to be liable for more than the ordinary 
amount of damages cannot, however, be implied from the mere 
fact that the goods were received by him with notice of extra- 
ordinary circumstances (r). Thus a notice, written upon a label, 
that the goods are being sent with a special object, is not suffi- 
cient of itself to bring such object to the knowledge of the 
carrier («). 

31. An ordinary consequence of delay is a diminution in value ; 
and therefore the difference between tlie value of the goods when 
they ought to have been delivered and tlieir value at tbe actual 
time of delivery may as a rule be recovered (f). Accordingly, when 
there is a regular market for the goods, and the price falls in tliis 
interval of time, tbe difference between the market price at the time 
of actual delivery and the market price at the time when the goods 
ouglit to have been delivered is recoverable as damages (a). Where 


(/)) Shnpftm V. Lonifon and North Wrstrrn JlaiL Co. (187(5) 5 Q. B. D. 274, per 
CocKiU'KN, 0,J., at p. 277 ; Thf. Parana (1877), 2 P. I). IT-i 
(o) In Oee v. Lancashire and Ywhshire Rail, Co* (1860), H. & N. 211, 
per PoLiiOOK, G.B.,at p. 15, it was said that if a carrier were told of extraordinary 
oircum^tancos likely to lead to heayy loss in case there were delay in the delivery 
of the g^ds, the carrier might refuse the goods with such responsibility unless 
the consignor were prepared to pay a much higher ]n ico. In Horne v. Midland 
Rail* Co. (187«n, L. K. 8 C. P. 131, some ef the judges expressed opinions to the 
same effect. Kelly, C.B. (at p. 136), referred to the question as one of very great 
importance, which, however, it was unnecessary to decide; and although he did 
not agree with the opinion above stated, he said that there was no authority for 
the proijoaition that a railway company is bound to receive goods, with full 
liability for damages up to any amount, merely by reason of notice of extra- 
ordinary oireumstanoes which made h(>avy damages a natural conseciuence of 
delay. 

(r> IhvL ; v. Lancashire and Y(tr7cshire Rail. Co. (1861), D 0. B. 

(n. s.) 632. 

f#) Candy v. Midland Rail. Co. (1878), 38 L. T. 226. 

(<; Wilson y. Lancashire and Yorkshire Aail. Co., snfmt, where it was held that 
in asaesfdng damages the jiuy wore entitled to take into account diminution in 
value through loss of seaeon. In Schsdze v. Great Eastern Rail. Co. (1887), 19 
Q. B. D. 30, samples were expfnsslv manufactured to be used in obtaining 
orders. The samples were so delayett in transit that when delivered the season 
for selling such goods was past, and the samples were worthless ; and it was 
held that the measure of d^agi^ vj^s the value of the samples at the time 
when they ought to have been dMivered. 

(a) Colhrd v. South Eastern Rail. Co. (1861), 7 H. A N 79 ; Simmons v- South 
^SoHem Rail* Co. (1861), 7 Jur. (k. a.) 849. 
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damages are claimed for loss of sale owing to delay, evidence must 
be given of a contract to soil (6). 

32. Loss of profits is not an ordinary consequence of delay, and 
cannot be recovered unless the circumstances are brought to the 
knowledge of the carrier (r). But where the carrier has notice of 
circumstances which bring to his knowledge that delay will naturally 
cause loss of profits, such profits are not too remote and may be 
recovered (d).^ Where goods are lost, and in consequence the owner 
suffers pVx!uriiary loss in respect of profits which he would have 
made by their use in the time which xmist elapse before the goods 
can be replaced, the value of the lost goods can be recovered, but 
not such profits, in the absence of notice (e). 

The reasonable expense of inquiry and searching for goods which 
have been delayed is generally recoverable, but not hotel and such 
like expenses incurred while waiting for the goods to arrive (/). 

Where the delay would not of itself have caused any loss to the 
owner of the goods, or any harm to the goods, except for some defect 
in the condition or packing of the goods, which defect was unknown 
to the carrier, the carrier is not responsible for the consequences of 
the delay (/?). 


(h) Hart v. Baxendale (1867), 16 L. T. 390. 

(c) In Hadley 7. llaxendaU (1854), 9 Exch. 341, a mill stood tdlo for Rome 
days as a consequence of delay iu the delivery of the crank shaft of an engine 
by which the whole machinery of the mill was operated ; and it was held that 
the carrier was not liable for the profita which would have been made if the 
mill had worked those days, it not having been brought to his knowledge that 
the want of the shaft alone would keep the mill idle. In Horne v. Midland Hail. 
Co. (1873), L. II. 8 C. P. 131, the railway company had notice that unlosR goods 
were delivered bv a certain time they would be thrown on the plaiutiirs (the 
eeller^s) hands ; but, the company having had no that the plaintiff was to 
got an extraordinary price for the goods if delivered in time, it was held that 
the plaintiff could not recover the difference between t> e extraordinary price 
and the market price. In Gee v, LancoBhire and YorkutUre Hail. (!o. (1660), 
6 U. & N. 211, a cotton mill stood idle for several days for want of the necessary 
cotton. This was caused by delay in the delivery of a consignment of cotton by 
tlie defendants. The loss of profits, and wages paid to idle workmen, were hold 
too remote to be recovered as damages in the absence of notice of the circum- 
stances to the defendants. See also WiUon v. Lajkoshire and Yorkshire Rail. Vo. 
(1861), 9 C. B. (n. s.) 632; LePeiniur v. South Eaetem Rail. Co, (I860), 2 L, T. 
170; Great Western J^il. Co. v. Redmayne (1866), L. B. 1 0. P. 329; Den of 
Ogir* Co., Ltd. v. Caledonian Rail, Co. (1902), 5 (Ot. of Sess.) 99. 

(d) Simpson v. London arid North Western Rail. Vo. (1876), 1 Q. B. D. 274; 
Jameson Midland Rail. Co. (1884), 50 L. T. 426. 

(e) British Columbia and Vancouver Island Spur, Lumber, attd Sawmill Co., 
Ltd. V. Nettleship (1868), L. B. 3 0. P. 499. 

(/) Woodger v. Great Western Rail. Co. (1867), L, B. 2 0. P. 318. This case 
throws doubt on the decision in Black y. Baxendale p847), 1 Excli. 410, 
whic^ was decided before the leading &Be of Hadley v. Bamidale, sujtra. See 
also Cdtidy y. Midland Bail. Co, (1878), 38 L. T. 226 ; Hales y, London and North 
Weetem Rail. Co (1803), 4 B. & S. 66. ^ 

(rjr) Baldwin y. London, Chatham, and Dover Rail. Co. (1882), 9 Q, B. D. 682. 
In this case a oonsignmeDt of ran was delayed an unreasonable time iu 
transit. In consequence they heated and became rotten before deliye^. This 
was caused by the rags being improperly nqpked whilst wet If they had been 
packed dry they would have arrived saroly, and in that event no less would 
^ve been caused by the delay. Damages for the deterioration in yalue of the 
rags were not recoverable. 

Where a railway compuuy undertook to supply horse-boxes to take sum# 
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33. Lo^e ot market ie not of itself an ordinary eonsequenoe of 
delay for which datuap'eH may bo recovered (ft). Where an utiole 
is Kent to u i)lacc in order that it may coin|)ete with other similar 
articles at a show or comiietilioii, and the article is delayed on the 
journey and so excluded from the competition, damages for the loss 
of its chance of success are, as a rule, too remote (t). Again, where 
goods were sent by railway to a consignee who had agreed to hire 
them for use on a special occasion, but the company had no notioe 
of this fact, and the goods were not delivered until we occasion was 
past, it was held that thp consignor could not recover from the 
company the sum which he would have received for the use of the 
goods (/c). 

In another case the consignor was himself a carrier, who collected 
small parcels for dilTcront i)er8onB and forwarded thorn by the 
defendant company packed in a large parcel to be distributed by 
the agent of the consignor, and it was held that the fact that 
the plaintiff consignor lost custom by delay in the delivery of the 
packed parcel was not an element of damages to be considered 
where the defendants had no notice of the circumstances (Q. 

In assossing damages the conduct of the owner of the goods must 
be takon into cousidoration ; and the fact that he has not acted 
fairly and reasonably so m to avoid any loss due to the carrier’s 
breach of contract is material (m). 


LUbiUtjto 34. Where the consignor is himself liable to a third party for 
third party, damages for delay in delivery, and such damages, together with the 

costs of the action, are recovered against him, he can recover the 
damages from the defaulting carrier ; and he may also recover the 
costs if he was jnstified in defending the action, but not if he acted 
unreasonably in doing so (»). 


DoiiTery of 35. Again, a carrier may be liable in damages for delivering the 

wrong goods. — - — _ . _ 

horses to a salo and failed to have them at the station at the agreed time the 
heroes were sent by road. If the horses had been sound it would not have hurt 
them to go by road, but, as they were in bad condition, they were injured. 
The company was held not liable for such injuiy (lyialier t. Midland Qttat 
IVestenfL liaiL (Irdand) Co. (1879), 4 L. H. Ir. 376). 

(h) Hawe$ A Son v. South Eastern Bail, do, (1885), 52 L. T. 614. 

(0 Thus, where the plaintiff made a model to compote for a prize, and, in 
consequence of delay in the delivery of the model, it arrived at its destination 
too late to compete, it was held that damages for the loss of the ohanoe of 
winning were too remote, but that the cost of making the model could be 
reooveM from the carrier Ration v. Aniborgate^ Nottin^m, and Boston Bail, 
Co. (1861), 15 Jur. 448). But where a contract was made on a show ground 
between the owner of samples there exhibited and an agent of a railway company 
for the carriairo of the samplee to another show ground, it was held that the 
damam for the non-arxiYal of the samjilea in time for the eeoond show included 
loss ol ptbilt, and that it was not necessary for the owner to show what amount 
of piollt he had lost (Simjpoon v, L^on and North Woaiem Bail, Co, (1876), 1 
Q.^.D. 274), • 

{k) Hales V. London and North Western Bail, Ob. (1863), 4 B. & S. 60. 

. (Q Uum y. Oeneral Steam Navigation Cb, (1866b 4 W. fi. 264. 

(m) Davis y. London and' North Western Go, (1868), 4 Jar. (w. a.) 1303; 
trvine v,^Midland Great WoAem Bail. (Ireland) Oo. (1880), 6 L. B. & 65. 

(i^ BaaendaUy, London^ Chatham, and Dover Bail, Co, (1874), L. B. 10 Exdi. 
36, discussed end oxplhined in flammond v. Busseg (^1887), 20 Q. B. D* 79. eiid 
la ?. Oreat Wtstern ColUorg Co„ [1899] 1 ft. B. 413. 
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tvrong goods, if the injury complained of vras the natural result of saot. i. 
his negligent delivery (i>). Hie 

Cknittact at 

Scot. i.'^Slatutory ModiJivalUms of Common Law Contract, Oematoii 

XigWs 

Sru-SiSCT. I ,— /vr Ltm o/ Valuable.*, 

36. Tho Carriers Act, 18S0(|/), vras passed willi the primary Stettiiorj pro- 
object of ijrotecting common curriers from tlie groat risk whicli they ^ 
ran under tho common law in carrying parcels containing articlos of 

great value in a small compass. With regard to such property, the 
carrier attempted to protect himself liy posting np notices limiting 
liis liability ; but there was great difliculty in iixitig consignors with 
knowledge of such notices (</). 

37. Accordingly the Act provides (r) that no common carrier by Carrlar only 
land («) shall he liable for the loss of (/) or injury to £m^L*wuiii 
article or articles or property of certain six'cilied descriptions (a), omqb, 
contained in any package (b) delivered to tho carrier to be 

carried for hire or to accompany the person of a passenger in 
a public conveyance, where the value of such property contained 
in the package shall exceed JL'lO(c), unless at tlie lime of the 


(o) ])ut wlioro the plaiiitiiT was the maker of ketchup, and casks belonging to 
a third person M'eie delivered to him by the mistake of the detonduiit railway 
company, and he filled the casks with ketchup, which was ruined through the 
casks having formerly contained turpentine, it wss held that the plaintiff 
could not recover the value of the ketchup from tho company (Cunnington V. 
areai Northe^'n Hail. Go. (1883), 40 L. T. 392, C. A.). 

(p) 11 Qoo. 4 d: 1 Will. 4, c. 68. 

Iq) Ibid., title and preamble. It was held in Owen v. Burnett (1834), 4 Tyr. 
133, that the words in the preamble ** articles of groat value in small uumpass ** 
do not limit the meaning of the words used in a, I (see para. 39, pu$t) to 
artides of small size. 

(r) earners Act, 1830 (11 Geo. 4 ft I Will. 4, c. 68), s. 1. 

(«) Tho Act only applies to carriage by land. Hut wiiero a carrier undertakes 
to carry paitly by sea and partly by land, tho contract is divisible, and the Act 
Applies to the land part of the journey (Le Contmr v. London and South Western 
Had. Go. (1865), L.B. 1 Q. B. 54; Millen v. Brasch (1882), 10 Q. B. I). 142). 
See also Vanciani v. Lmidon and South WeeUm Hail, Co, (1856), 18 0. B. 226; 
BaxendaU v. Great Eastern Hail, Co, (1869), L. R.*4 Q. B. 244. 

{t) ** Loss" means loss by the caiiier. It applies to cases whore the carrier 
has temporarily mislaid or lost sight of the gocjds, as well as to cases where 
goods ore permanently lost. If the carrier loses the goods for a time, but 
recovers them, and delivers them within a reasonable time of so recovering them, 
he is protected {Mdlen v. Brasch^ supra ; Wallace v. Dublin and Belfast Jmetian 
Hail. Co. (1874), I. B. 8 0. L. 341 ; neam v. London and South Weeitrn Hail. Co. 
(1855), 10 moh. 798; see note (n), p. 23, post). 

(a) Seep. 23, pose. 

(5) The words of the Act are ^‘oontaiped in any poml or package.** Where 
artidee within the Act (^etuies) were pocked along with other goods i n a wagon 
which had sides, but no and the wagon so loaded was sent by railway, and 
the goods were destroyed in aeollimon, it was held that the wagon was a ** parcel 
or padcage^* within the meaning ol the Act {Whaiie v. Lancashire and Torkshirs 
Had. Co. (1874), L. B. 9 Exdi. 87). 

(«r) The value of the goods is the isitoioe price to the consignee, not ihe price 
paid by the consignor. Therefore where tlm plaintiff bought ftoodi for £B 10«., 
and egieed to sell them to the conrignee for over £10, and fmy were lost in 
tNutiM, it was held that the oarrien were protected W tihe Aat, as the value 
ftime&a £10 {Bkudmses v. London and North Wtstern RaiU Cqo (1882), 45 L. T. 
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dtjlivery of the package at the carrier’s office (d) ot to hifl 
Horvant (e) the value and nature of such article, articles, or property 
shall have been declared by the person delivering the package, and 
an increased charge, above the ordinary carriage, paid or agreed to 
be paid (/). 

When a package containing any ot the specified articles has been 
delivered to the carrier, and the value and nature of the contents 
has been duly declared, the carrier is entitled to demand the 
increased charge provided lie affixes in a eonspicuous part of his 
oflico or receiving house a legible notice stating the increased 
rate of charge above the ordinary rate of carriage (//). 

38. A consignor liaving made a declaration of the value and nature 
of the contents of a package, the carrier receives the goods under 
his full common law liability not only in cases where he demands, 
and is paid, the additional charge, but also in cases where he fails 
to demand it(i). 

The carrier is entitled to the protection of the Act whether he 
gives the prescribed notice or not ; hut he can only demand the 
additional charge where the notice has been given {k). 

The fact that loss or injury is caused by gross negligence does 
not deprive the carrier of the protection of the Act (/) ; but if lie 

(</) ** Ofliw, warobouse, or receiviug bouse.” Tbpso words includo every 
office, warcbouso, or receiving bouse used or appoiuted by a carrier for tbe 
purpose of receiving parcels to be carried (Camera Act, 1830 (11 Geo. 4 «& 1 
Will. 4, c. 68), s. 6). Where a ooacb regularly stopped at an inn to pick up 
parcels, it was bold that the mu was a ** receiving bouse” {Syms v. Chaplin 
(1836), 5 Ad. & El. 634). Au inn appointed by the carrier for the purpose of 
receiving parcels is au ** office, warehouse, or receiving house ” ; and where goods 
are received at any house recognised by a railway company, that bouse is to be 
oonsidered as part of the company’s system for tbe purposes of tbo Act {Stephens 
V. Lmitimi ana South Western Hail, Co, (1886), 18 Q. B. D. 121). See Burrell v. 
North (1847), 2 Car. & Kir. 680. 

(«) Where tbe carrier accepts goods at the bouse of tbe consignor, tbo carrier 
is entitled to tbo protectioii of tbe Act where no declaration is made (Hart v^ 
Baxeudale {IHbl), 6 Exeb. 169), 

(/) No fonn of declaration is prescribed or required. It is a sufficient declara- 
tiou of tbe value and natuie of the goods if words aie used by the consignor 
which supply tbe carrier with the information necessary to enable him to cal- 
culate tbe aaditional charge he is entitled to make fur the carriage {Bradbury v. 
Sutton (1872), 19 W. B. 800, and, on appeal, 21 W. B. 128, Ex. CL, oveirulin ; 
on this point Boi/s v. Biitk (1838), 8 C. & P. 361). Such words must be used by 
the consignor with tbe intention of making a declaration for the purpom of the 
Act. a declaration for customs purposes is not a declaration within tbe 

Act (ffirschel and Meyer y. Great Eastffiii Bail, Co. (1906), 12 Com. Cas. 11). Also 
information derived by the carrier outside any such declaration would probably 
be insufficient to justify him in making an additional charge, BoUmon v. 
London and South Western Bail, Co, (18(fd), 19 C. B. (y. s.) 51. 

(g) See note (d), supra, 

Ch) Guriers Act, 1830 G1 Ghm. 4^1 Will. 4, c. 68), s. 2. 

(1) The oonsigngr is not bound to tender tbe additional charge. The carrier 
must demand it if he requires it, and where a sufficient declaration is made the 
Qommou law liability attadies to the onmer, although no such demand is made 
{Behrens v. Great Northern Bad. Co^(1861}, 3 L. T. 863). 

(A) Ilaxt V. Baxendale (1851), 6 Exch. 769. Compare Carriers Act, 1830 (11 
Geo. 4 & 1 Will. 4, c. 68), s. 3, note (!■), p. 24, post, 

(2) Hinton v. Dihhin n842}, 2 Q. B. 646 ; Great Wtsteni Bail, Co, i, Bim4l 

(1657), 18 0. B. 576, 
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wilfttll; does an act inconsistent with his contract, or converts the 
goods to his own ase, he is liable (m). The Act is no protection 
against liability for damage resulting from delay, unless the delay 
is caused by loss ; and if the goods av€ temporarily lost, and recovered 
by the carrier, he should deliver them within a reasonable time of 
BO recovering them, or he will be liable for delay (n). 


SlBOT.S. 

Statatoiy 

tlontof 

Common 

Imw 

Contraot 


39 . The Act applies (o) to gold and silver coin of any country, or AHioiet to 
any gold or silver in a manufactured or unmanufactured state, or any which Act 
precious stones, jewellery, watches, clocks, or timepieces of any 
description (p), trinkets (g), bills (r), banl^ notes, orders, notes, or 
securities for the^ payment of money, stamps, maps (s), writings, 
title-deeds, paintings (t), engravings (a), pictures (/>), gold or silver 
plate or plated articles, glass (c), china, silks in a manufactured or 


(w) The protection of the Act extends to coses where the goods have been 
carried beyond their destination, or lost or iniured upon a Journey which the 
consignor never contemplated, or delivered to the wrong person, provided these 
matters arise from negligence. But the carrier remains liable for all acts of 
wilful misfeasance, su^ as converting the goods to his own use or knowingly 
delivering them to the wrong person (Aforritt v. Nort/i Eastfirn Bail. Co. (1676), 
1 Q. B. 1). 302 ; Millen v. Brasch (18S2). 10 a B. D. 142). See Wi/ld v. Pirk/ord 
(1841), 8 M. & W. 443. 

(n) Ilearn v. London and South WeBtern Bail. Co. (1855), 10 Kxch. 703. 

See note (0) 21, ante. See Panciani v. Londoti and South HVa^ern Bail. Co. 

(1856), 18 C. B. 226. 

(o) Carriers Act, 1830(11 Geo, 4 & 1 Will. 4, c. 68), s. 1. Whether any 
particular thing comes within the list of things described in this section is a 
question of fact, not of law {Brunt v. Midland Bail. (7o. (ISGI). 2 11. & C. 889 ; 
Wf>odward r. London and North Western Rail Co. (1 878), 3 Ex. D. 121 ; LitviJonea 
d: Co.^ Ltd. v. Cheshire Lines Committee ^991)^ 17T. L. B. 443). The Act applies 
to the things named where they are carried by a railway company as the personal 
luggage of a passenger withoxit extra charge {Casswell v. Cheshire Lines Com- 
mittee, [1907] 2 K, B. 499). See p. 43, post. 

(p) This includes a ship’s chronometer (Le Contevr r. London and South Western 
Rail, Co. (1865), L. K. 1 Q. B. 54); but not opera glass>*8 and photographic 
apparatus {LeviJmkes Co,, Ltd. v. Cheshire Lines Committee, su/pra). 

(f) Trinkets are things which are primarily ornamental, though they may 
also be useful, e.^.. bracelets, shirt pins, rings and brooches (which do not come 
within the moaning of jewellery), tortoiseshell purses, and ornamental smelling 
bottles. But plain Geiman silver pocket inatc,hho:|f:os are not trinkets {Bern- 
stein V. Baxendale (1859). 6 0. B. (n. 8.) 251). In lJuvep v. MfMm (1841), Car. 
& M. 45, an eyeglass with a gold chain attached was held not to be a trinket. 
This case was overruhsi in Berndein v. Ikixejiflale, supra, but not upon this 
point See also Levi Jones </o., Ltd. v. Cheshire Lines Committee, supra. 

(r) A parcel containod an incomplete bill of exchange which lx)re the acceptor’s 
signature, but no drawer’s signature. It was being sent to the drawer to be 
signed. It was held that the document was not a **biU,” but merely a 
writing,” and of no value {Stoessiger v. South Eastern Bail. Co. (1854), 3 B. 
& B. 549). See further, title Bills op Excuaxob etc. 

(«] This includes the case in which a. set of maps is contained {Wi/ld w. 
Pick/ord (1841), 8 M. & W, 443). ' 

(4 Paintings” means works of art A set of hand-painted carpet desiCTS 
are not included in the word (Woodward r. Londott and North Western R 4 UI. Co., 
stfjyra, * 

(a) Including prints and coloured ]>riat8 (Boys v. Pink (1838), 8 C. & P. 361). 
(5) Including also the frame of a picture as being merely an accessory of the 
pictUro (Henderson v. London awl North Westom Rail. Co. (1870), L« B. 5 Bxch* 

^le) A losing-glass or mirroi of large siae is included (Otosn v. BumoH (1834). 

► 4Tyr. 133). 
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Sect, % unmanufactured state and whether wrought up or not wrought up 
Statutorr with other materials (d), furs (e), or hand-made lace(/).^ 

Modiftca- Anything which is merely occesso^ to a thing within the Act, 
of and which is with the principal thing in any package, is itself within 
Om^on where a case contains only things within the Act, 

ConSact. contents is within the Act (A), But where a 

case contains things not within the Act and also things which are 

Oase contain, within the Act, the carrier is not protected in respect either of the 
artic£»!***^ case or of such of its contents as are not within the Act (i). 

Signed 40* Where the consignor has made the required declaration and 

paid the increased rate of^charge (or else agreed with the carrier to 
^ pay it) the carrier is bound, if required, to give the consignor a signed 

receipt for the package, acknowledging it to have been insured ; 
and if such receipt is not given when required the carrier loses all 
protection from the Act, and the amount of the increased charge 
may be recovered from him (A). 


RecoTcry o! 
extra charge 
as well as 
damages. 


Proof of valae 
in case of 
loss. 


41. Where the value and contents of a parcel containing things 
within the Act have been duly declared, and the increased charge 
paid, the owner is entitled to recover from the carrier the amount 
of the increased charge, as well as the value of the things in case of 
loss or injury (Z). 

The carrier is not bound by the declaration as to the value of 
such things, but is entitled to pat the owner to strict proof of the 
real value ; the owner cannot, however, recover more than the value 
he has declared (m)« 


(d) silk dresses are within the section. Therefore, where a trunk containing 
a lady's silk drosses exceeding £10 in value and other articles not within the 
Act was lost on a railway journey, it was hold that the company was not 
liable in respect of the silk dressos, though the plaintiff was entitled to recover 
tho value of the other articles {^Flow^re v. South Eastern Rail, Co, (1667), 16 
L, T. 329). Davey v. Masm, (1841), Car. & M. 45, was a decision to the 
opposite effect, but the case was ovcn-uled by the Court of Queen's Bench in 
Wood Y, Melrapoliian Rail, Oo. (1867), referred to in Flowers v. South Eastern 
Rail, Go., 9upra, Silk hose and tights are included (^arf v. j^ascenefaZe 0851), 
6 Exch. 769} ; so are silk watch guards {Bernstein ▼. Baocendale^ supra), Elastio 
silk webbing is silk wrought up with other articles ” {Brunt y, Mialand Bail, 
Co, (1864), 2 H. & 0. 889). 

(e) This does not include articles made of felt composed of rabbits’ fur and 
beep's wool {Mayhew y. Nelson (1833), 6 0. & P. 58). 

(/) Machine-made lace was exoluded from the operation of the Act by the 
Carriers Act Amendment Act, 1865 f28 29 Yict c. 94). 

(g) UmdsTson y, London and North Wesfem Rail, Co, (1870), L. B. 5 Exch. 
90; Trfktdwin Oreat Eastern RaiL Oo^l868), L. E. 6 0. P. 308^ 

(h) Wyld y. (1841), 8 M. d W. 443. 

(t) In TreadwinY. Oreai Eastern RaiL Co,^ stqira, a case contained alaoe vestment 
kimmasa ’‘corporal,” which was being sent to an exhibition to be shown. There 
was also in the case a iErame to be used lor the purpose of exhilutin g tiie vestment. 
It was lield that, as a vestment is not usually framed, the frame was not an 
aooessery of the vestment, and that, although no deolaxation had been made 
with regard to the vestment^ the value of tho case and of the frame could be 
teoovmd.. See Flowers v. Eastern Rail, Co,^ supra, 

(A) Oaitmrs Act, 1830 (11 Geo. 4 d 1 Will. 4, e. 68), s. 3. The receipt is 
not liable to any stamp duty 

(1) Ibid,, a. 7. ^ 

(w) Ibid,, a. 9 See JtCanee v. London and North Western Rail, Oo, (18Q4>, 
»H, dO, 343. * . ' 
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42. The Act is oo protection to a carrier agwnet liability for loci 
of, or injury to, any goods arising from tlie folonious act of aay 
ucrvont of the carrier ; nor is it any protection to any such servant 
ugainst personal liability for loss or injury due to his own negli* 
gence or misconduct (n). Where the felonious not of a servant is 
relied upon by a plaintiff in answer to a defence claiming the 
protection of the Act, it is quite immaterial that the act of the 
servant was not facilitated by any negligence on the part of the 
carrier (o). 

The servant of the proprietor of a receiving houso, recognised by 
the carrier, is a servant of the carrior in so far as to mnko the carrier 
responsible for his felonious act (p) ; and so is the servant of an 
agent employed by the carrier to perform part of the carrier’s con- 
tract iq). But where possession of goods is obtained from the carrier 
by a person who falsely represents himself to Ito a servant of the 
carrier, and who, having got possession of the goods in the character 
of such servant, feloniously misappropriates them, the carrier is not 
estopped from denying that the felon is his servant <r). 

Where the plaintiff pleads the felony of a servant it is not necessary 
to give evidence sufficient to bring the felony home to an individual 
servant («). On the other band, it is not sufficient to show that it is 
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more probable that the goods \irere stolen by a servant of the oarrior 
than by any person not a servant^ nor does such evidence establish 
aprimd fade case against the carrier (t). 

If a primA facie case is made out, proving felony against some EHUblith- 
unidentified servant of the carrier, which the carrior is unable or of 
fails to answer, the plaintiff is entitled to succeed (a). A primd facie ^^ofWcmy. 
case is not established merely by proving that goods have been 
lost (6), or that when last seen the goods were in the possession of a 


(n) Carriers Act, 1830 (11 Goo. 4 & 1 Will. 4, o. 88), 0 . 8. 

( 0 ) Great WesUrn Jiuil, Co. v. Rimtll (1857), 18 C. li. 575 ; Mdralfe v. London, 
JUrightan, and South Coast ItaiL Co. (1858), 4 C. B. (E. S.; 307. 

(p) Stephens v. London and South Western Rail, Co, (1880), 18 Q. B. D* 
121 . 

{q) Machu v. London and 8o\Uh Uesiem Rail, Co, (1848), 2 Exch. 416* 
See Dodlan v. Midland Mail, Co, (1877), 2 Ap|>. Cae. 792, per Lord BiiACKUuiiN, 
at p. 810. 

(r) V. Great Eastern Rail, Co, (1876), 1 Q. B. D. 602. 

1$) Ikk^hton V. London and North Western Rail, Co, (1874), L. R. 9 Exch. 93. 
In that case, Eslly, O.B. (at p. 96), said: Suppose that a railway company 
have possession of a parcel to oe forwarded 011 the day following its being 
received. SuppoM that in the interval it is lucked up in a cup^ard to 
wMch two of their servants, and only two, have a key, and that it is stolen 
in ^ night under rircumstanoes wnidb irresistibly lead to the inference 
that one or other of these two persons must be the thief. It might well be 
that it would be impossible to bring home the crime to either, and that if 
either was put upon his trial, he would be entitled to an acfiuittal. But in 
such a case could it be doubted that a replication of felony to a plea d 
the Oan^rs Act would be proved f ” 

(1) M*Queen v. Great Western JRaR, Co, (I8t6), L. E. 10 Q. B, 569 ; Turner r. 
Great Western Rail, Co, (1876), 34 L* 22 ; CamphelU v. North British Mail* 
Oo. (1875), 2 B. (Ot of Sess.) 433. 

(a) McQuem v. Great Western BaU, Oo„ supra ; Boyce v. Chapman (1835), 2 
Biw. (h. 0 .) 222; Vau^ton v. London and North Western BadL Oo,, supra, 

.(S) Great Western Bcm, Co. Vv BimeU, supra; Mstoalfsr, Losidon, Briton, and 
oiuth Cktasi Bail, Co,, supra. 
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servant of the carrier (e). But a primd facie case is made out if the 
stolen goods are proved to have been dealt with by a servant of the 
carrier whose possession of them is not explained ; and the fact that 
witnesses are not called who if called might explain such possession 
is a fact which may be taken into account by a jury (d). 

43 . The common law liability of a common carrier in respect of 
any goods whatovi.r cjinnot be limited by public notice given by the 
carrier (c), but nothing in the Act affects any special contract 
between the c[irrier find the consignor for the carriage of goods (/). 

With regard to railway and canal companies, Jiowever, a 
contract purporting to relieve the comimny from liability for loss 
of, or injury to, goods caused by the neglect or default of the company 
or its servants is void unless such contract is in writing signed by 
the consignor, and unless the conditions of sucli contract are just 
and reasonable (ft). ^ 

Where a special contract kma^ between the carrier and the 
consignor for the carriage of goStfs^the carrier is still entitled to the 
protection of the Act except in so far as the terms of the contract are 
inconsistent with the;«»peovisionH of Iho Act (h). The carrier may 
protect himself by contract even against liability for the felonious 
act of liis servant (i). 


(c) Qoijarty v. Great Southern and U Werw EaiL Co, (1874), I. R, 9 0. L. 
2SS. 

((i) B(tyce v. C/'Aapmaw (ISSw), 2 Ding. (n. 0.) 222; Vaughton v. London and 
North IW'stern JtaiL Co, (1874), L, 11. 9 Exch. 93. A stationmaster of a railway 
coin])auy asked a ootislable to make inquiries for a certain servant, saying that 
a parcel was inissiog, and that the servant (who would have had possession of 
the parcel in the ordinai'y course of business) had absconded. It was held that 
this statement was admissible in evidence against the railway company to 
establish a primd facie case of larceny against a servant of the company 
[Kirkatali Jirtnoery Co, y, Furness Hail, Co, (1874), L. II, 9 Q. B. 408). 

(f*) Curriers Act, 1830 (11 Geo. 4^1 Will. 4, c. 68), s. 4. 

(/) Ibid,, s. 0. Where a paper containing the conditions upon which the 
tarrier is propamd to carry goods offerwi for cuniago is delivered to the con- 
signor and received by him without objection, a special contract has been made 
by the parties, and such paper is not a public notice within s. 4. Duch a 
document is binding upon the consignor when signed by him [Great Northern 
Rail, Co. y. MorvUle (1852), 7 By. & Can. Gas. 830); or if only handed to him 
without signature (6’arr v. Lancashire and Yorkshire Nail. Co, (1852), 7 
Exch. 707 ; IVk, Newcastle, and Berwick Rail, Co. y. Crisp (1854), 14 
C. B. 527) ; or if served upon the consignor before any contract is proposed 
( ircf/Arr T. York and North Midland Nail, Co, (1853), 2 E. & B. 750). But 
whore a carrier relies upon conditions contained in a paper or ticket handed 
to a consider, he must prove that he used reasonable means to bring such 
conditions to the knowledge of the consignor so as to raise a presumption that 
the oonsignor accepted the conditions, Van Toll y. South Eastern Rail, Co, 
(IM2), 12 0. B. (K. 8.) 76 ; Henderson v. Stevenson (1876), L, B. 2 Sc. & Div. 470 ; 
Harris v. Great Western Rail, Co, (18f0), 1 Q. B. D. 515; Hooper v. Furness 
RaiL Ch>. (1007). 23 T. L. B. 451. 

(v) Railway and Canal Traffic 

p. 28, « 

(A) Boaamdale v. Great Eastern Rail, Co, (1869), L. B. 4 Q. B. 244; Hirschtl 
and Meyer y. Great Eastern Rail, Co, (1906), 12 Com. Gas. 11. 

(t)^ Shawy, Great Western Rail, Co,, [^1894] 1 Q. B. 373. In this case the 
carrier yraa by contract to be liable only in case of mas negligence, and it was 
held that he was protected from liability for f dony of his servant. Where a notice 
was posted in a carrier's office embodying the terms of the Act, but ofiiitting all 


,Act, 1854 (17 & 18 Viet. c. 81), s. 7. See 
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Where goods within the Act, which had not been declared, were 
destroyed in transit by fire, and the carrier had insured against fire 
all goods "in trust as carrier,’’ it was held that the insurance 
company were liable for the value of the goods, as they did not 
merely insure the carrier’s interest in them (k). 

Sub-Sect. 2. — Carriagr of Dangerom and Erjdoiive Goods, 

44. No person has any right to carry by railway, or to require a 
railway company to carry, any goods of a corrosive or explosive 
nature, which in the judgment of the company are dangerous (1). 
If any person sends any such goods by railway, without giving the 
company notice in writing of tlieir natuye, either by marking the 
particulars distinctly on the outside of the package, or otherwise, he 
IB guilty of an offence and liable to forfeit the sum of £20 to the 
company (m)* If R railway company suspects a parcel to contain 
goods of a dangerous character, it may refuse to accept it, or it 
may require the parcel to be opened, that its contents may be 
ascertained (n). 

45. Every railway and canal company is required to make bye- 
laws, which must receive the sanction of the Board of Trade, for 
the conveyance, loading, and unloading of explosives (o). With 
regard to other carriers by land, a Secretary of State has power to 
make bye-laws for a like purpose (p). 

A railway company must carry gunpowder and otlier ammunition 
for His Majesty’s forces, upon such terms as are agreed to between 
the company and the Admiralty or a Secretary of State {q), 

Sub-Sect. 3. — ErfmpUnn of Railway and Canal Com/'aiiies from Lxahilily 
by Special Contract, 

46. Every railway and canal company, except when protected as 
above mentioned (?), is liable for loss of, or injury to, goods in the 
receiving, forwarding, or delivering of them, causfd by tho neglect 


I'oferonce to Uio provinonn of s. 8, and giving a list of inrroawMl cliargos, it 
was held that, evon if the consignor did agree that the notice should be incor- 
porated in his contract with tho carrier, the carrier was not oxonnrutud from 
liability where the goods were stolen by his servant v, (irent If'eslern Rail, 
Co. (1851), lie, B. 140). • 

London and North Westsrn Rail, Co, v. (Uyn (I8.)9), 1 E. & E. (H2. 

(f) Bailways Clauses Consolidation Act, IS45 (8 Viet. c. 20), s. 105: 
“ aquafortis, oil of vitriol, gtinpowder, liicifor-inatches, or any other goo<ls 
which, in ^ judginont of the company, may Ix) of a dangerous nature.’’ 
See title BAmwATs ahd Canat-s. 

(m) Ibid. Under a similar provision in a facial Act it was held that a con- 
signor cannot be convicted unless guilty Kiiowledgo Ije proved {llcnme v. 
Qarton and Htow, (1859), 2 E. & E. 00). Apart from statute, it is the duty 
of a consignor who sends dangerous gemds by a carrier to comraunicato thoir 
nature to the carrier, and if he fiuls in this duty, be is liable for any injury 
suffered in consequence {Fammt v. ffarwe* (1862), 11 U. B, (N. s.) 55.3; WiUvms 
T. East India Co, (1802), 3 East, 192 ; Brass v, Maitland (18.56), 0 E. & B. 471). 

(n) Bailways Clauses Coneolidatiou Act, 1845 (8 Viet c. 20), s. 106. 

(o) ExpWves Act. 1875 (38 Viet e. 17), ss. 35, 39. 

( t>) Ibid,, 88. 37, 39. See title ExruMXVSs. 

(o) Cheap Trains Act, 1883 (46 & 47 Viet, c. 34), s. 6 (1) (vl.) ; Cheap Trains 
Aet, 1844 (7 & 8 Viet. c. A5), s. 12. See titA BAil-WAYa and CabaL([. 

(r) See 21 et sej,, anU, 
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or default of the company or its servants, notwithstanding any 
notice, condition, or declaration given or made by the company 
limiting its liability («). 

The company may, however, by contract limit its liability for 
such nof^ect or default, provided that the conditions of the contract 
are such as are adjudged to be just and reasonable by the oonrt 
before whom the question may be tried, and also provided that the 
contract is in writing, signed by the consignor or his agent (a). 

47. Those provisions apply only to a company’s own lines ; 
tborefore, if a company accepts goods on a through booldng, it 
may, without any writing signed by the consignor, contract il^lf 
ont of liability in respect of such goods fi'om the time that the 
latter are handed over to anotVier carrier {h). 

The provisions apply to goods carried by passenger train, although 
the company aro not bound to carry them in tin's manner (c).. 

Wlioroa railway company, by through bookings, contracts to carry 
goods partly by railway and partly by sea, these provisions do not 
apply to the sea part of the transit, unless the company has obtained 
its powers to use steamships by an Act of Parliament passed since 
July 2!i, which incorporates Part lY. of the Hailways Clauses 
Act, 1868 (r/). 

In case of such through bookings the company may protect itself 
from liability for loss or injury at soa, by dangers peculiar to 
carriage by sea, provided a condition exemp’ting the company 
from such liability is published in, a conspicuous manner in its 
booking oflico, and is legibly printed on the receipt or freight note 


(<) UiiUway and Canal Tralllc Act, (17 & 18 Viet. c. .'ll). ». 7. Tho soution 
dons not mnku coiapaiiios liable aa common cnrrinrB for g»n<le they do not 
profesB to carry rh kuc1» {Dichstm v. Great Northern Jiail. (Jo, (1880), 18 Q. 11. I). 
17<i) ; and only applioB in casea of ncpligmico (see p. 30, po»(). 

(«) A conlnict purporting lo*liinit tho liability of a niilway rompany for the 
neglect or default mentioned ie null and void unless it fiiliilB two re(|uiisitoa : 
1) it intist be in writing signed by tho consignor or his agent, and (2} its con- 
itions mtist Iw just and misonaWe {Peek v. North Stafforilehire ItuH. Co. (1863), 
0 H. L. Cae. -173 ; Beal v. South I>ev(<n Rail. Co. (186t), 311. ft G. 337 ; AMriihje 


10 

V. Grefd IVentent Hail, Co, (1864), 15 C. B. (w. 8.) 582). 

(ft) Xunz V, South fiustern Hail. Co. (1869), L. K. 4 Q. B. 539. But the onus is 
on the contracting company to provo that tho goodH woro doliverod to anothor 
carrier {Kmi v. jSidland Hail. Co. (1874). B. R, 10 Q. B. 1), Sco also Fhtorr^ 
▼. South Kastern Hail. Co, (1807). 16 L. T. 329; and compare JlarraU v. QrcaJt 
Norihtm Hail, Co, (1904), 20 T. L, R. 175. 

(c) BWjmafw v. Lancashire and yorJeshire Hail, Co., [1907] 2 K. B. 222. By 
their published timO’tubles the defpndant company oiToreil to permit oommercial 
travelicirs to take vith them free of chiirgo certani quantities of luggage ** on 
the condition that the company ia from ail liability for loas, damage, 

miHdelivery, or delay.** Tho plaiiititrs, who were oouimorcial travcllora, took 
with them a case of etarnples tii piirsuouoe of thiR offer, but oigued no contract 
with sega^,thoi*eio. This case was lost by thn cxjmpany. It was held that, ae 
the plaioitfEs had signed no contract, the condition was null and void, and the 
oompany was liable lor the loss. See p. 33, poet, 

(cn 26 ik 27 Victe c* 92^ es. 39r 3t* The WCTlaiion cl Railways Act, 1868 
A 32 Yiot c.,Ti9), e. 16, extended the provisions of the Railway and C^al 
Tmflio Act, 1854, generally to traffic earned in the steamships of a railway 
company [Jhtolan JSidland Hail, Vo. (1877), 2 App. Cas. #92). The part of the 


flection having this effect wafl, b<Mever, roYieated by the Kailwav ^id C^nal 
Traffic AH, im (61 Ik 52 Viet c. 25). Bee The [ 


>[19003 P. 161. at p. 169. 
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dven to the consignor (e). Where e reilway company owns ^ps> 
its liability for loss of life nt sen may Iw limited to a sum not 
exceeding £10 for each ton of its ship's tonnage, and for loss of 
goods to £8 for each ton, if the loss occurs without the actual fault 
or privity of the company (/) ; and this limitation extends to 
passengers’ luggage (^). 

48 . The limitation of liability by contract in writing has no 

application to the receipt of goods otherwise than for carriage. 
Therefore the contract made in dei>ositing goods in a railway cloak- 
room is not affected by the provisions above mentioned (h). They 
apply, however, to all classes of goods, including animats (t) and 
passengers’ luggage (k). • 

49. Ko evidence, other than a signed document, is admissible of 
anv agreement by the consignor exempting a company from 
liability for negligence ; and no notice, condition or declaration 
with the object of so exempting the comjmny is binding on a 
consignor (1). 

60* The provisions referred to, howex'er, have no application 
except when a company is attempting so to exempt itself, and 
therefore a contract may be binding on the company although not 
signed (w). 

A consigaior, signing a document which be sees to contain " con- 
ditions,” is none the less bound by thorn, if he does not choose to 
road them (»). But if ho is, to the knowledge of the company’s 
agent, unable to read the conditions, and is not in fact aware of 
their effect, lie is not bound by them (o). 

Where, however, the owner of goods sends an ill iterate man to 
deliver goods for carriage to a railway company, the consignor will 
be bound by a contract signed by such a man to the same extent as 


(c) Eegiilation of Railway* Act, ISfiS {31 & 32 Vict c, 110), p. 14. 
Whore a railway company, under a contract to carry liV k' i, procures tboK'''’dH 
to be carried in a ship not belonging to tfao company, the liability of the com- 
pany is the some as if tho ship did belong to it (Regulation of Railwnvs Act, 
1«71 (34 & 35 Tict o. 78), e, 12). 

(/) Morohant Shipping Act, 1694 (57 A 58 Viet. c. 00), s. 503; hoiiihin avd 
SoHtk ir«»tem Ob. v.i/an»e»(l872),8Ch. App. 241. .Soo titles Au-UruAL'nr, 
VoLL, p. 73; SHiPrnfo and Navigation. 

(i) Tht SteOa, [1900] P. 161. 

(A) Vcm ToU T. Smith £iiufem IhU. C<>. (1802), 12 0. B. (n. a.) 75. As to 
depemt of goods in doak-rooms, seo title J)ati.mknts, Vol. 1., p. 549. 

(») M'Mawu* r, J^tuathire awl YarMiire Rail. Co. (1859), 4 11. & N. .327. 
The words of the section are " any horses, cattlo, or other uniinuls, or any 
articlos, goods, or things.” Seep. 36, port. 

(k) Cohen v. Smith Eattern Rail. Co. (1877), 2 lix. 1>. 253 ; seo p. 40, pnot, 

(f) Bimom r. Great Weetem Rail, Co, (1850), 18 0. B. 805. 

(m) Rascendale t. Great JSadem JlaR.-Go^ (1869), Ij. R. 4 Q. II. 244. 
i») Eewie T. Great fFeitem Rail. Ox (I860), 5 U. & N. 867. 

(o) Chi delivering goods to thedefeBoant company, the plaintiff was ssked to 
rign a document. He ohjeotod on the ground that hacould not road it Cto 
bmng told, kowevar, by the oonipaay*solork that it was a mete matter of form, 
he rigned. The dooument was in met a consignment note e](ein|>tiiw the coni' 
pauy hn>m liability, and it was held that the jury wore right findiiig tha^ 
Ihmw had been no apecial contract is thAaoa (ISimmu r. Great (Feiteni Rail, 
‘■Gx (1657}, S C. B. {«. ») 620). 
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if he had signed it liimself (;>)• A person acting as agent for the 
company may also act as agent for the consignor, and may sign a 
contract so as to bind the latter (9). 

51. The above-mentioned provisions only apply to loss or injury 
to goods by neglect or default, t.c., by negligence or default in the 
nature of negligence (r). Therefore railway companies may con- 
tract out of liability for causes other than negligence, irrespective of 
the statutory restrictions ; and conditions brought to the knowledge 
of the consignor which do not seek to exempt the company from 
liability for negligence may be binding upon him altliough not 
signed by him nor reasonable («). 

52. When a company is exempted by contract from liability for 
negligence in the performance of the contract, such contract does 
not protect tho company wlien it deals with the goods in a manner 
wholly inconsistent with the contract (f). 

An agreement, signed by the consignor, that the goods should 
be carried at ‘‘owner’s risk” applies only to the safety of the 
goods, and does not free the company from liability for delay due 
to negligence (a). 

The provisions in question apply only to acts of negligence com- 
mitted in tho course of “receiving, forwarding, or delivering” of 
traffic ; but they apply to all that is done or omitted in the course 
of receiving the goods, as well as in their actual carriage {h). 

Companies are not only liable for the negligence of their servants 
strictly so called, hut also for that of any agents employed by theiu 
to carry out their contract (c), 

Suij-Skct. 4 . — Special Conditiom, 

53. Where a company seeks to limit its responsibility for 
negligence in the carriage of goods, the special contract signed by 
the consignee must in terms, or by distinct reference, set out or 
incorporate the conditions (d). Theso conditions must be just and 


(;>) Kirhy v. Great Hail. Co. (ISSS), 18 L. T. (>5.S; Foreman r* Great 

Western Hail. Co. (1878), 38 L. T. 851. 

q) Aldridge V. Great Western Hail. Co. (ISO*!), 15 P. B. (n. 8.) 582. 

r) Shaw v. Great H Vsf<Tn Hail. Co., [1894] 1 Q. 1>. 37^1. 

^4 Ibid. It was hold in this case that 11 coiiHipn.r muy bind himsolf bv a 
oon tract exciujding a company from liability for the lurceny of a servant when 
sneh larceny is not dun to negligence on tho part of tho company or its senrants. 
800 also Duekham Urdhers v. Great ir^fcrw. Haii. (1899), 80 L. T. 774 ; 
llarrmm v, London^ HrighUm^ and Smtih (\Htst Hail. Ctt. (1802), 2 11. & S. 122. 

(t) Malta T. Great Kastern Hail. [1899] 1 Q. Jb 309; Foster v. Great 
Western Hait. Co., [1904] 2 K. It. 306. 

(a) Hohiwim v. Great Hail. Co. (1805), liar. & lluth. 97; D'Arc ▼, 

I.ondmt and North Western Hail, <*u, (1874), L. R. 9 0. P. 325; Goldsmith 
Great NOjStem Hail. f h. (1881), 44 L. X.*i8l. Where a contract stated that in 
ceiiaiii oirottmstajices the company not admit liability,” it was held that 
theso words marsly put tho onus-of groof on the consignor {Great Western Hail. 
Vi\ V. MeCarthg (1887), 12 Apm Cos. 218). See also Martin ▼. Great Indian 
Peninsular Hail. C&, (lo67), Ti. B. 3 Exch. 9. 

(5) Ilodgitvan y. fIVst Midland Hail. Co. (1804), 6 B. & S. 173. See p. 37, post. 

(c) Dtxdan v. Midland Hail. Oo. (jSTiJ, 2 App. Oas. 792. See Marhu y. hon/dmk 
and Soaih ir<f5fem RaG. Co. (184S), 2 lixch. 415. 

(d) Peei y. North Btafogdehire Hail. Vo. (1863), 10 H. 1#. Oas. 473, 



Part II.—Common Carrisiui. 


81 


reasonable, and the oiiua is on the company to show that they are 
just and reasonable (e). 

It is the duty of a railway company to carry all such goods as 
it holds itself out to carry, a common carrier, fur a reason* 
able charge, and without insisting upon the consignor signing any 
unreasonable contract (/). In many cases, howuver, it may l)0 
reasonable for a company to insist on being rcluivod from liability 
for loss arising apart from negligence (g). 

Whether the conditions in a contract relieving a company from 
liability for negligence are just and reasonable is a question for the 
court and not fm' the jury (/<), and it is a mixed question of fact 
and law (»}. The question must in oacl? case depenil on the facts of 
the particular case, for there can bo no abstract reasonableness or 
the reverse in any condition (k), A condition wholly exempting a 
carrier from liability for neglect or default is i)rmdjncie unroason* 
able (/) ; so is a condition which frees a carrier from liability for 
misconduct on tho part of his servants (m) ; so is a condition which 
requires the consignee to pay a percentage on the value of the 
goods by way of insurance (u). 

Where a contract coutains certain conditions which are unreason* 
able, and also conditions which are reasonable, the contraet is 
severable and tho company is entitled to take advantage of those 
that are reasonable (o). 

Where two companies agreo together that they will carry goods 
through at a special rate, provided the consignor contracts to send 
them at owner’s risk, not only tbo contracting company, but also 
the other, is entitled to the advantage of the reasonable conditions 
of the contract (p). 

54. Where the conditions of a contract are jirimd facie not just 
and reasonable, they may he shown to he just and reasonable by 

(e) Peek v. North Staffordshire Hail* Co, (1863), 10 IL I • Caw. 473 ; Dirlcwm v. 
Great Northern RaiL Co, (1880). 18 Q. B. D. 176; llnddyy, Midland Great Wesiera 
Rail, Co, (I860}, 8 L. IL Ir. 224. But if a fair alteruutivo was opeu to the con- 
signor to send his goods by railway with the comTiioii law liability attaching to 
tho company, the onus may be upon him to show that the contract be has made 
is unreasonable. See Mauclijester, Sheffield, and Lincolnshire Rail, Co, v. Rrown 
(1883), 8 App. Cas. 703; Lewis v. Great Western Rail, Co, (1877), 3 U, B. 1), lOo, 
at p. 204. See note (g^), p. 32, jmt. 

Garton v. Rristol and Exeter Rail, Co. (1861), I B. & »S. 112; AUday 
V. Great Wefifem Rail, Co, (1864), 5 B. & S. 003. 

(a) Ashendon v. London, Brighton^ and South Coast Rail, Co, (1880), Ex. D. 190. 

(V) Great Western Rail, Co, y, McCarthy (1887), 12 App. Cas. 218; Sheridan 
V. Midland Great Western {Ireland) Rail, Vo, (1888), 21 L. B. Ir. 146. 

(t) Leans y. Great Western Rail, Co., supra, 

(A*) Gregory y. West Midland Rail, Co, (1864), 2 H. & C. 944. 

(/) Peek V. North Staffordshire Rail, Co,, supra, per ‘Lord Blaokbukn, at 
p. 511 ; Lloyd y, Waterford and Limerick RaiL Vo, (1862), 15 L C. L. K. 37. 

(m) Ronan y. Midland Rail, Co, (1884), 14 L. B. Ir. 157 ; Ashendon v. London^ 
Brighton, and South Coast RaU, Oo,, supra ; McManus y, Lancashire and Yorkshifs 
RaU. Co. (1859), 4 H. & N. 327. 

(n) Peek v. North Staffordshire RaU. Co., supra. See &ote*(e) p. 38, post, 

10) M*CaneeY, London and North Western Rail, Co, (1861), 7 IL & N. 477, 
per Bramwell, B., at p. 489; ^mam y. Great Western RaU. Oo. (1856), 26 

JT. (0. P.) 25 ; Rooa Y, North Eastern RtfUi. Co, (1867), L. R. 2 Exch. 173. But 
eeeconfira, Kirby y. Great Wejstern RaU, Co, (1868), 18 L. T. 658. 

(p) Rarrati v. Greet Northern RaU. Co, (1904), 20 T. L, B. 175, 
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proving that the consignor bad a fair alternative offered to hinv 
of a contract the coiulitions of which were jnst and reasonable (g). 
In such circunistiincus there is a ]>rosumption that the person who 
has a fair alternative open to himanalces a contract which is jnst 
and reasonable (r). 

But if no fair alternative is offered to a consi^o^gi^d he receives 
no adequate consideration for accepting a condition exempting the 
comiiany from liability fur negligence, such condition is generally 
unreasonable (s) ; so also is a condition that the company shall only 
be liable in case of misconduct (<)• 4 $ 

If the alternative contract tendered to the consignor is not 
reasonable, conditions which have been accepted relieving the 
company from liability for negligence are not reasonable (u). But 
a condition may be reasonable which relieves the company from all 
liability of every kind, if the consignor has a bond fide option, and 
has tho alternative of sending his goods ut the company’s risk for a 
fair charge, if he cltuoses (a). 

An agroernent that the goods shall be carried at a lower rate than 
would otherwise be charged on condition that tho comimny shall 
only be liable in case of negligence is reasonable, and in such cases 
thosenus of proving negligence is on tho consignor (f«). 


( 7 ) OaUagher v, (frvat Wedern Rail, Co, (IB74), I. K. 8 C. L, 326; M*Nallyv, 
Lmcanhire and YorMiire ItaU^ Go, (1880), 8 L. B. Ir. 81 ; QreaJt IJesterfi Rail, 
^V>. V. McCarthy (1887), 12 App. Cas. 218 ; Manclmter^ Sheffield, and Lincolmhire 
Rail, Co, V. Rrowu (1883), 8 App. Oi». 703; v. Great Western Rail, Co, 

(1806), 26 L. J. (c. P.) 25 ; Ruddy v. Midland, Great Western Rail, Co, (1880), 8 
L. li, Tr. 224 ; Robinson y. Great Western Rail, Co. (1865), Har. A Biith. 97. 
** Where an advantage has been oonferred on the owner of the goods, that db* 
outitloB him from complaining of any uureasonahlenoss in the condition ; but in 
order that it may have that effect he must have an alternative offered him 
whether he will accept the advantages offered, and release tho company from 
liability, or reject it and hold them to their common law liability as carriers 
{Ritoth V. Xorth Eastern Rail. Co. (1867), 15 L. T. 624, K£LLY, C.B., at 

p. 626 ). 

(r) Manchester, Sheffield, and Lincolnshire Rail. Co. y. Brown, supra ; Lewis v. 
Great Western Rail. Co. (1877), 3 Q. B. 1). 195. 

(#} Rooth V. North Eastern Jtail. Co, (1867), L. B. 2 Exch. 173. 

(0 Eoreman y. Great Western Rail, Co, (1878), 88 L. T. 851. 

(t/) Dickson V. Great Northern Rail. Co, (1886), 18 Q. B. D. 176; Corrigan v. 
Great Northern and Manehsskr^ Sheffidd, and Lincolnshire Rail. Cos. (1879), 6 
L. B. Ir. 90. 

(a) Manchester, Sheffield, and Lincohishtre Rail. Co, v, Breton (1883), 8 Am, 

. Cs!^ 03. In this case the plaintiff, a fish merchant, signed a contract by 
which he agreed with the defendants that they should carry his fish for 20 per 
cent. belovT^e ordinaiy rate, on condition that he relieved the company ‘‘from 
all liabiUtrSr loss or damage by delay in transit, or from whatever other cause 
arising," Uie contract to continue for nve yeais. After thb contract had been 
in operatioii some mohths a consignment of the plaintiff’s fidi was injured by 
dday in deliycry caused ^ the defendants* negligence, i^d he brought his 
action for dfmiages. The House of Lorb held that the j^aintiff had a bond 
yide option id send his fish at a-rato which was reasonaUe and at whidi the 
defoucUmts would have undertaken the liabilities of common carriers; and that 
^ theooutract he had signed was just and I'easonable and protected the defendants 
from Ibbilityi 

A oompatiy may relieve itsdf em from liability for misconduct if a fair 
altemative be given {Dickson v. mreat Northern Rail. Co., supra, per Lotd 
Banna, M,B., at p. i 8 i). ^ 

• ” (i) JBhrrw v. Uidhnd SaU. Co. (1876), 26 W. B. 63. 
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Provided a fair alternative is in fact open to the consi^^ot, it is 
anneoessary that the alternative slioald appear on tho face of the 
written contract {c). But a statement in the written contract Utat 
thmre are two rates in operatioi^the one at company's rish and the 
other at owner’s risk — when in fact there is only one rate in ojiera* 
tion, and ever^onsignor is required to sign a contract at that rate, 
does not bincPKie consignor ; and no real alternative is offered to 
him (d). The alternative must be a real and botta fide one ; tlioroforo 
a condition that a company will not i)e liable in any case, except up 
to a small amor^, unless a percentage ho paid on the value of the 
goods, is prima fikie unreasonable ; but it is open to a company 
in the case of some classes of goods to larovo such a condition to be 
reasonable (e). 

Although, when there is a fair alternative, a condition freeing tho 
company from liabilit3' fur delay or detention 111:13' be good, 
the deliberate refusal of the company to deliver goods because of a 
groundless claim does not come within this condition {/). 

Railway companies arc not bound to carry goods, except jierish- 
ables and passengers' luggage, by passeuger train ; therefore, if they 
consent to carry such goods by j)a8seuger train, the3' are entitled to 
dictate the terms upon which they will so carry them (p). ^^ut 
although the3' are not bound to carry merehandiso by passenger 
train, if they choose to do so without obtaining the signature of 
the owner to a special contract, any conditions they iim3' m^o 
limiting their liability for negligence aro null and void, and they 
carry such merchandise as common carriers (/<). 

55. The courts lean strongly against carriers seeking to reliove 
themselves of liability in case of misconduct on tho part of their 
servants ; and the “ owner's risk ” consignment note in ordinary use 
by railw'ay companies does not attempt to do so (t). If a contract 
purports to relieve a company from liability for any " fault or 
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(c) Mo(fre v. Oreat Northern Hail, Co. (1882), 10 L. K. ]r. f)5, 

((/) Duckham Brothers v, Orent fVfstef'n Kail. Co. (1800), 80 f<. T. 774; AVdmj 
V. Great Wtstern Rail. Co. (1864), 5 H. & H. 9(K5. 

(e) [Aoyd v. WcAerford and Limerith Kail, ih. (1862), 15 f, 0. L. 11. 67 ; 
Fed 7. North Staffwdshire Bail. Co. (1806), 10 11. L. Oas. 473; AshvuduH y. 
hhwim^ Brighton^ and South Coast Rail. Co. (1880), 6 Ex. lb 190 ; IKckiUftt v. Grmt 
Northern Rail. Co. (1886). 18 Q. B, D. 176 ; IVilliams v. MuUavd Kail. Co., [1908 ] 
1 K. B* 252. In IHdcson y. Great Northern Kail. Co., supra, a couditton not to lie 
reBponaible in any cose tor more than £2 for lose of, or injurv to, a do|^, a 
kigW ralne were declared and 5 per cent, on ita value ariove £2 were^id 
irrespective of distances, was held to be unreasonable. But in IVi^ms v. md» 
land Rail. Co., eupra^ a similar condition, where the percentage wWl|, was held 
by tho Court of ^pm to be reasonable, the defendant company having given 
evii^oe that this nad been lor twenty joatb the usual charge by every railway 
oompsuT ia England, and that the carriage of dogs involved iieculiar risk. 

(/) Gordon r. Great Wmtem Rail. Co. 0881), 8 Q. D. 44. 


Si 


) Stone ik Co. x. Middamd Rail. Go., [1904] I K. B. 669. 

V. Lancashire and Torkshxre Rail. Co., [1M)7 


k) Wilkinspn v. Lancashire and TorkS/rire Rail. Co., [lM)7j 2 K. B, 222. See 
note (c), p. 28, ante. 

(0 Aohendonx. Jjmdon, Brighton, and South Coast RuiL Co. (1880), 5 Rx. I>. 
190; Ronan x. Midland Rail. Co. (1884)^14 L. B. Ir. UllJUwie v. Great 
Western Rail. Ch. 3 Q. B. D« 209. For imu oi eonsigYimeiit 

Mto. SM Sncydopiodia of Fonns, Tol, lit., 171. 

IV, 
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negligence/* ^e eompatijr remains liable in ease of nuBeondiiet(^)« 
MiHconduct is not necessarily established by proving even ettlpaulB 
negligence (ft). 

Wilful misconduct is miscondnct ^ which the will is a par^, and 
is something opposed to accident or negligence (O- It is 
intentional doing of something wbidi the doer knmjm to be wrdng, 
or which he does recklessly, not caring what the rmit may 
The onns of proving misconduct is on the party alleging it, and 
miscondnct will not m presumed from the mere fact of misdeliVMy(H), 
or of unreasonable delay (o), or of unexplained in^7(p) : but when 
goods are not delivered at all, and no explanatiW u given tv the 
consignee, there is evidence of misconduct (9). 

It is also misconduct for a servant of the company to deliver 
goods to a person who, as he knows, is not the consignee or his 
agent (r). If misconduct on the part of a company’s servants is 
alleged, it must be shown that the servants actually responsible for 
the transaction were guilty of a wrongful act; for knowledge on the 
part of the company, or of other servants, that an act was likely to 
cause injury, is not sufficient to prove misconduct on the part of 
servants not having that knowledge (s). 

^lere a company, by through booking, contracts to carry over 
th * system of another company, and is liable for injury only in 
case of misconduct by its own servants, if misconduct is proved 


O') Rtman v. Miittand Raif. Go, (1884), 14. L. B. Ir. 157. 

(Ai) Qleniitrr v. Great Wetdern Rail, do, (1873), 29 L. T. 423 ; Forder r. Great 
Weetem Rail. Co., [1905] 2 K. B. 532. 

U) LeivU y. Great Wederit Rail, Co. (1877), 3 Q. B. 1). 195. 

\m) Fordery. Great Weitem Rail. Go., enpra, 

(■ti) Hteivney. Great Weetern Ra*l. Co. (1685), 52 L. T. 324. See Wehh y. Great 
Western Rail. Co. (1877), 26 W. E. 11 1 . 

(o) Graham y. He! fad awl Northern Counties Rail, Co., [1901] 2 I. B. 13. 

(p) Jluynee v. Great Western Rail. Co. (1879), 41 L. T. 436. 

{if) Curran v. Midland Great Western Rail. Co., [1896] 2 I. E 183. 

(r) lloare v. Greett Western Rail. Vo. (1877), 37 L. T, 186. See Goldsmith y. 
Great /'.'astern Rail. Uo. (1881), 44 L. T. 181. 

(a) Forder v. Great Western Rail. Co., supra. In this case the plaintiff, who 
was 11 fellmonger, delivered to the oompwy a parcel of dieepekins to be oonied 
from T.ondon to Winoheeter at owner's risk on the terms of a consignment aci^ 
which he signed, and which purported to reliew the company from Ibhffity 
except upon proof of wilful misconduct on the p^ of the company’s servObta 
Tho skins were damaged in transit owing to their haring been packed in d truck 
upon a bedding of wood chips which Decame entangud in tire wooL -Tfa« 
pf^tiff made a complaint to tm oompuy m to this bjurious mode df carrying 
skins, and received a letter firom en officer of the company at 'Winchester wmim 
etated thst:|kfhed *' naked our people at Paddington not to use ^e khid of 
litter you c^ct to in the future." Later, the plaintiff sent a rimilar parcel of 
ekine from Loaiden to 'Windheeter Under a predaely rimiy oontHMii niie 
pamirt was dsuMged in ezadiy the same^ay as the first parcel, and the nlidiitiff 
brows^^to lKaiaB fordsoMWea, eBei^g mmoondnct on tiw pari of (fie dem* 
panywasrthjttBin pa^bglfi goddi w a manner wl^h they had had..jMwm 
was likely to injiue them. It wae held that tire knowledge which ienedMsaiy to 
prove a dhargh df<witfal mm o on flalfii must be kaowladM on ^ wit of 
•ome offldal of mt opaapaay, nor even of ita higbsst oOcii^ but of didpOHMi 
wop is cstga^ in, tii 'jnuNiated srith, the. oontMldf tin trunMidaohi^ 
I^IB^iefhaemtsabir and that, jh^g^npf ef 'akysndt knoiirlidaeWh t|ih- 

fWR'Ot the particular aarvatota of timWnpmiy who were in eontiral ol.lbe -admit' 
^ .paoting of theoe goods in J^'trucka. the ^isftiffoiliiM not recover. " . 
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0n ihA psrtof 8oin« peraoo, the onoe is on the eontracting eota^gvay ^ 

to show that the.gailty person was not its servant (t). fKRletoiy 

WjriBHoft* 

89. Loss of market may or may not be doe to delay for whieh a ef 

wnnpany would be responsible at eommon law ; and a company Oosinon 
is not bound Jo accept perishable goods with notice that they are . 

intended for a partienlar market (e). Henoe a condition that a OcBtraot 
oompany will not be responsible for loss of market is reasonable (b). jam ot 

So is a eondition, in a through booking contract, that the con* nnrket. 
tracting oompany will not be responsible after handing the goods o<mdit^ 
over to another company (e). In such contracts the contracting 
company is agent for each of the oloer companies over whose coatt*!^ 
Unea the goods pass to make reasonable conditions of which those 
isompanies are entitled to take advantage (d). 

Again, it is reasonable for a company to stipulate that in case of Prompt 
toes or injury claims should be msoe within a reasonable time (e), 
or that it will not be responsible for goods falsely described (/). 

57. A eondition that a company will not be liable for the loss or 
detention of goods improperly packed is unreasonable (p). Ho is 
a eondition that a company will not be responsible for imperfeMons 
or defects in its own stations or premi^ (h), or for defects or in* 
sufficiency of its vehicles (i). A condition that a oompany will not 
be liable lor delay or detention however caused is unreasonable f/). 

So are conditions that a company will not be responsible fur 
passengers’ lu^age unless it is fully and properly addressed with the 
name and destination of the passenger (1 ) ; that a company will not 
be accountable for correct selection of owners’ goods (m) ; that a 
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(() Mahony v. Limerick, and Western UaiL Co., 2 I. 

(a) Lard y, Mtdlani JlaiL Co, (1HG7), L. ]?♦ 3.J9; limkham HTotUer8 


Lord y, Mtdlani JlaiL Co, (1HG7), h. B. 2 0. P* 
y, Qreai Wttitm Boil, Co, (1899), 80 L. T. 774.^ Mtet railway couipninon aie 
obliged to carry TOrisbables by pasaeiaMr train. See London an<l Noitli 
Western Bail way Company (Bates and (wrges) Oonftmiatirm Act, 1891 (;)4 & 
65 Viot o. oexai.), and similar Acts relating to other oom)ianio$. 

{b) Datkham BrUhere y, Oreai Weitem Ba%L Co,, 8vpra; White y, fhmt 
WeiUrn Bait, Co. (1867), 2 0. B. (N. a.) 7 ; Beal y. South J)emn Bml, Co, (1801), 
3 H. A 0. 887 ; f^inlay y. North BritiBh Hail. Go. (1870), 8 Maeph. (Ct. of Seas.) 
968. See also AUday y. Great Weetem Rail. Co. (1864), 6 B. A d. 90«?. 

Aldrid^ y, (hoot Woetern Bail Co. (1864), 16 0 . B. (n. s.) 682 ; Mahmty 
y* Water/ora, Limerick, and Wutem Bad. Co., eupra. Bat contracts relating 
to matters nevt on a eotopany's own line may be binding although not sl||nod 
nor eaaonable ; see Zum y. South Eaetorn Bail. Co. (1869), L. B. 4 (4. B» 689; 
9 BDd p. 28, ante. 

id) Barratt y. Great Northern Rail. Co. (1904), 20 T. L. B. 176. 

(a) irfifffs T. Great Wutem Mail. Co. (1860), 6 H. d; N. 867 ; Moore y. Great 
NiAhem Bail Co. (18^, 10 L. B. Ir. 

heme y. Great Wietem Bail. Co., eunra. 

I y. Great Weetem Bad. <h. (1868), 18 €. B. 806 ; Carton y. BfUUA 

Baeter Bail. Co. (1861), 1 SLjkB, 112«, 

(h) Seeth y. North Jikeetern BeO. Oa (1867), Ii. B. 2 Each. 478* 
m Greaery y. Weet Midland Bad. ^ (1864), 2 H- A C. 844 ; M*Manu9 y. 
Immehire and Torhlire RiU. 4 H. A N. 827. 


(I) JTi^ ve ^reed Wedem BaiL 06. (ttW. 18 
Oroat Weekm Bail. dk. (1809), 80 Is. Tf4. 


ts. T. 668; Baehkam Bndhert 


m CoBu y. North Undin Be:il, Co. (1 W7), 18 a B. 
(m) BNeUff y* Uneaekire and t^hehire had. Vt 


Vo.i\BSb)fRls.l{ T.r.8l. 

C 2 
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eompany will not be liablo for injury unless the alleged injury ifl 
pointed out at the time of unloading (n) ; that a eompany will 
not be liable for goods carried as empties (o) ; that on a through 
contract for a sea and land journey a company will be under no 
liability for negligence of the crew on the sea paxi) of the journey (p). 

Sect. 8. — Carriage of Animah. 

68. Bailway and canal companies are bound to afford facilities 
for the carriage of animals (r), but they are not bound to carry 
animals with all the liabilities of common carriers (*). They may 
make conditions for the carriage of animals ; but conditions which 
limit their liability for negligence are null and void, unless they 
are contained in a writing, signed by the consignor or his agent, 
and unless they are just and reasonable (0* 

69. A railway or canal company is not liable beyond the sum of 
X‘50 for loss of, or injury to, any horse, or beyond the sum of £15 
per head for cattle, or £2 per head for sheep or pigs, unless the 
consignor or his agent at the time of delivery to the company declare 
them to be of higher value, in which case the company may 
demand a reasonable percentage upon the excess of the value so 
declared above the sums mentioned, each increased charge to be 
notified by a notice posted in the company’s office or station (a). 

60. The declaration is a condition precedent to the right of the 
company to demand an increased cbni'ge ; therefore the knowledge 
of tlie value of a horse dex'ivod from some source other than a 
dechxration mode with the intention that it shall operate as such, 
does not justify the company in demanding such percentage (6). 
Wliere loss or injury occurs, proof of the value of any animal in all 
cases lies upon the person seeking compensation (<;). But a person 
making a declaration of the value of on animal for the purpose of 


(«) Lloj/d V. ]Vatfr/ord and Limerick RaiL Co, (1862), la I. C. L. li, 37. 

[o) AUU'idije V. Ureat II Rail Co, (186*1), 15 0. B. (n. S.) 582. 

( p) Mim e V. Midland RaiL Ca, (1875), I. 11. 9 C. L. 20. For othor conditiona 
ivhicb bavo been oousiderod bv iho 00111 * 19 , aee pp. 37 et erg,, pout, 

(r) Railway and Oaual Tra&o Act, 1854 (17 & 18 Viet. 0 . 31), as. 1, 2. As to 
tlie liability oi carriers of aniuials, see Blower y. Great Weetet h Rail. Co, (1872), 
li, R. 7 C. P. 655. They may be lusurers, but ai*e not liable for lujury caused 
by iuhoreat vice in the animal {Kendall y. London and South Western Rail, (fo, 
(1872), L. R. 7 £xoh. 373). See Nngcnt v. ISmith (1876), 1 U. P, 1). 423; see 
also p. 10, ante» 

(s) IHcJeeon r. Great Northern Rail. Co. (1886), 18 Q, R. D. 176. A» to 

anitnala wbicli<4| coinpany do not nrofess to carry as common caniers, they are 
liable for negligonce as bailees {Richardson v. Aorth Eastern Bail. Co, (1872), 
L. B. 7 0. P. 75). For forins of coutraet for carriage of animals, see Encydops^a 
of Forma. Vd. III., pp. 176. 183, » 

(0 Bailway and Canal Traffic Act, 1851 (17 A 18 Viet c, 31), a. 7. These 
provisions aj^ly to horses, cattle, sheep and pigs, and also to all animals usually 
can-ied by railway qqmpanies. such asjdogs {McManus y. Lancashire and Yorkehire 
£a%l, (yo, (1856), 4 IL A N. 827 ; Harrison y, Lwidmi^ Brighton, and South 
VoaU RaiL Co. (186!^, 2,B. A S. 122 ; Dickson y. Great Northern Rail, Cb., supra). 

(a) Bidlway and Cknal Traffic Act 1$di (17 A 18 Viet c. 31), s. 7. 

(5) Robitisan v. Zoridm and South Rail. Co, (1865), 19 Bv 

(w. s.) 5l. 

- (c] Railway and Canal Traffic Act, 1854 (17 A I® Viet c. 31), a, 7, • 
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fixing ihe rslie of carriage is estopped from easing that the animal 
ia worth more than the snm declared (d). 

61. This limitation of liabilify applies to everything done by tlie 
company in “ receiving ” as well as in “ forwarding and delivering ; 
and so where a valuable horse was injured by the negligence of the 
company on the company’s premises before the servant in charge 
of the horse had time to maKe a declaration of value, it was held that 
the company was not liable for more than £60 (<). The limitation 
applies in respect of the animals mentioned in all cases where 
no declaration or spwial contract is made(/). 

With regard to animals other than ^ose mentioned, it has been 
held, in the case of dogs, that it is unreasonable for a railway 
company to make a condition not to be liable in any case beyond a 
certmn sum, unless a higher value be declared and a percentage be 
paid on the excess of such value above that sum (p)- It is open to a 
company, however, to prove that such a charge is, in any particular 
case, in fact reasonable (It). 

62. Bailway companies are bound to supply trucks reasonably 
suitable and sufficient for such animals as they undertake to 
carry (i), and it is primd facie an unreasonable condition that a com- 
pany should not be responsible for the sufficiency of its vehicles (k). 

It is also the duty of a company to provide fit and proper places 
for loading and unloading, and a condition relieving it from 
liability for failing to do so is unreasonable (1). 

63. It may be a reasonable condition that a company shall not be 
liable for injury to horses and cattle by kicking or plunging from 
fear and restiveness, but this only applies to fear or reslive- 
nesB caused by the ordinary incidents of carriage ; if the fear or 


(d) MtCanee ▼. London and North Wutern Hail. Co. (1864), 3 H. & 0 . 343 ; Iftvin 
T. Ortat Southern and Weetem Rail. Co. (1891), .30 L. R. Ir. 1 23. Soo p. 17, ante, 

(e) Hodgman v. Weit Midland Rail. Co. (1864), 6 B. ft 8. 173. 

(/) IliU T. London and North Weetem Rail. Co. (168(^', 42 L. T. 313. Whore 
one of a pair of horses was hilled, so that the value of the other was alTooted, it 
was hela that the liability was limited to £60 (Rerry v. South Naetern afid 
Chatham Railwaye Committee (1902), 18 T. L. R. 169). 

(y) Aehendon v. London, Brighton, and South poaet Rail. Co. (1880), 6 
Ex. D. 190, in which case it was dedded that on this point Harrieon v. Jiondon, 
Brighton, and South Coaet Rail. Go. (1862), 2 R. ft S. 122, was overruled by Perkr. 
North StaffordehireRail. Co. (1863), 10 U. L. V-un. 473 ; IHekeon v. Great Northern 
Bail. Co. (1886), 18 Q. B. I). 176 ; WiUiamey. Midland Rail. Co., [1906J 1 K. B. 
2.12, C. A. 

(A) inUtams V. Midland Bad, Co,, eupra, where a charge of 1^ pet cent, on 
the valne of the dog in question above £2, which is the usual charge upon 
all EngUsh railways, was held to be reasonable ; see note M, p. 33, ante. 

(i) Blower v. Great Weetem Bad. Co. (1872), ti. R. 7 0. P. 656 ; M‘Manne v, 
Lanauhire and Torkehire Rad. Go. ^1960), 4 H. ft N. 327 ; Comhe r. London 
and South Weetem Bad. Co. (1875), 31 L. T. 613. See Amiee v. Steveue (1718). 
IStn. 128. 

(h) M'Manm v. LameaeMre and Torkeihire Bad. Co., eupm. But wheiu osmets 
to tal» the risik of sendiiig honm in vehiolee not intdtaded for that pur- 
pose, and in wtum for taking aaoh riek get the advantage of a dieap rate, 
than is no inidied warranty that the wahioleB are fit for the carriagp of norseB, 
and the condition of the oontraet ia n eso n able {Nevin v. Great Southern atuf 
Pietem Rad. Oo., Mqtra). 

(0 Shoth T. fTorih Rpettm Bad. Oo. (1867). I.. R. 2 Rwh. 178. 
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reativeneBB is induced fay ilie negUgenoe of the eoaniaaij. it £i 
not protected by such a ccmdition (m). 

Where oaiUe are carri^ at a lower rate, on Gondithm that the 
company ahidl be liable for injury only in the ease of negligenee, 
this is a reasonable condition ; and as in such oase the company 
is not carrying as a common carrier, the onus of the proof of negli* 
gence is upon the person who charges the negligence (n). But where 
such animal is found injured in a wagon and it is proved that the 
mode by which the animal was carried was not a proper one, there 
is evidence that its injuries were caused by negfigenoe (o). 

Where a fair alternative is offered to me consignor, it may be a 
reasonable condition that & company shall only be responsible for 
loss of, or injury to, cattle in case of wilful misconduct (p). 

64. It is primd facie an unreasonable condition that a company 
shall not be responsible for injury from detention or delay in the 
delivery of cattle (9 ) ; and though such a condition may be reasonable 
where there is a fair alternative offered, a deliberate and unjustifiable 
refusal to deliver cattle is not detention within that condition (r). 

It may become the doty of a railway company to feed cattle in 
transit where there is delay, for loss of condition is “ injury *' («). 
And, apart from its statutory obligations (t), where it is the custom 
of a company to feed animals in transit, it may lie liable for any 
injury to the animals through leaving them unfed (a). 

6ff. It is the duty of the consignee of an animal to be ready to 
receive the animal at the end of the transit (b) ; if this duty is not 
performed the carrier is entitled to incur reasonable expense in 

(m) Oill v. Manchester, Sheffield, and Lincolnshire Jtail. Co. (1873), L, JL, 8 
Q. B. 186 ; Moore v. Great Northern Bail, Co. (1882), 10 L. R. Ir. 03. 

(n) Harris v. Midland Bail. Co. (1876), 26 W. R. 63 ; Smith v. Midland Rail. 
Co. (1887), 67 L. T. 813. 

(oj Fichring y. North Eastern Bail. Co. (1887), 4 T. Ii. R, 7. A lioive Wfi8 
put into fi horrie box which was forwarded attachod to a mineral tmn. At the 
end of the transit the hoifte was found much injured. It was pi^ved tbat there 
wera no proper ooupliugi^ to the trucks composiug this train, and that the train 
waa subject to muoii shunting of a violent description. The ooiurt held that the 
horse had not been earned in a reasonable mode, and that there was evi^noe of 
negligenoe on the part of the company. But the mere fact that a horse is found 
in a horse box in j mod is no evidence of negligence on the part of the railway 
company {Bussell y. London and South WeUem Bail. Co. (1908), 24 T. L, XL M8i. 

(p) Great Western Bad. Co. t. McCaeiky (1887), 12 App. Cas. 218. 

(9) Allday v. Great fVestem Bail. Oo. (1864), 5 B. 4t S. 903 ; Kirby v. 
Great Western Bad. Co. (1868), 18 L. T. 668. But a person bringing cattle to a 
railway station is bound to inquire as to the tunes of running ca^e tnuns, and 
cannot by fo^mittidg to inquire put upon tbe company the obligation to for*- 
vaid catiloxm ot the ordin^ course ot their arrangements. Such amnge- 
mooti cannot he left to a jmy as evidence of unreasonable delay (2V)i6fa t, 
Lendms and Western Bad. £1896] 2 1 R. 22). 

(r) &or4m y. Great Western Bad. bo. (1881), 8 Q, B. D. 44. 

(«). JlUay y. G!reat Western Bail. Ch., supra. But where the delay waadiie to 
such a snowstorm as osano under the description **aot of Ood,*’ company 
were held not to ho liablo tor muA mjwy (Bridden v. Great Western Jim. . Os, 
(18d8h 28 L. J* (Ka,)e61). Bee p. '9, ante. . 

(I) Seep. port. , ; < 

' y. MidhniS^ Weeter.KBad. OtK, 2 l.^Lm. 

. Wrn v. Great Western Mad. (Mr (1866), I 6; N. 63; Greed Nartkm 
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having the animal eared for, and to recover ihie ezponso iroto the Baev, a 
owner (ti). Oaolafief 

'When a railwaj company is ready to deliver eattle at the en^ of AWMllk 
a transit, and the consignee takes possessicm of them, but does not 
remove thmn from the company’s premises, the company is nO 
longer responsible as a carrier (d). 

A condition that the company shall not be responsible for 
the correct selection of the owner's cattle from other cattle ia 
anreasonable (e). 

66 . 'Where overcrowding of cattle in a truck takes place at the ovcn 
request of the owner, a condition that w railway company shall not omwdini. 
be liable for loss due to overcrowding is reasonable (/). 

Where an animal is delivered to a carrier to be carried, and the ot 
carrier is provided by the owner with means of securing it, the «eoiuriDg 
carrier cannot be convicted of negligence from the fact that the 
animal escaped through the insaiUcieney of those means for the 
purpose (g). 

If, however, the nature of the means of securing the animal and 
their insufficiency can be seen by the carrier when the animal is 
delivered, the case may be different (A). 


67. The Hoard of Agriculture and Fisheries have power (t) to rnw cn at 
make orders fur prohibiting or regulating the movement of animals Boani ot 
into, within, or out of an area infected with disease (k) ; lor prohibit- Agricultuxo 
ing or legulating the carrying of diseased animals ; for regulating 
the cleansing and disinfecting of vehicles used for carrying animals | 
for protecting animals from unnecessary suffering during transit; 
for securing a proper supply of water and food to animals during 
detention on transit ; and for other purposes (f). 

Every railway company is bound to provide, to the satisfaction of supply o( 
the Board, vater and food, or either of them, at such stations as the too** 
Board directs. Such water or food must be sopi lied to any animal 

..... . I 

(c) E.g.f whore a horse arrived by train at a station where there was uo proper 
acGommodatioii for horses, and do one was preseut to take delivery of the^rse, 
it was held that the stationmaster was justified in sending the horse to a livery 
stable, and that the railway company could recover the cost from the owner 
(Great Northmi Hail, Vo, v. Swaffield (1874), L. R. 9 Exch. 13^. 

M) Shepherd v. BrieUd and EaseUr Rail, Co (1888), lu II. 3 Exoh. 189. 

(c) McNally v. Lancashi)re and Ff^rksktre Had, Ca. (1980), 8 L. B. Ir. 81. 

(/) Sheridan v. Midleaid Great fVeeiern Hail, Co, (1888), 24 L, B. Ir. 146. 

Iff) Biehardeon v. North Eattem Rail, Qo, (1872) L. It. 7 C. P. 7J, In this 
case a dog wae sent by raiiwi^ which when delivered to the company had on a 
collar with a strap attached to it. In the coarse of the transit it became 
necessary to fasten the up at a station, and it was fastened by the strap 
supplied by the owner. iSie dog Slipped its head from the collar, got on the 
line, and was killed. It was held that^as there was nothing to show the company 
that thh means of fastenitig the dog supplied by the owner was insuffimetiit, 
there was no etidenoe of nei^^f^nce on the part of the company. 

(h) fiOhierf Ctawiey (ISIS), 9 Sfesrh!^ 3S3. 

(tf) XHseasee of Animals Ae^ 1894 \S1 A 68 Viet. o. fit), a SRI. See title 
AmiAlft, Y6L I., pp. 421 ef Mg. 

(k) Afeiiwayeompanymay be Soiifioled of being a paftf te moving cattle 
hits an intecM dmnet if it tikes anj%mrt in carrying the animals to the 
jDitiiddeii area ; see Midland Bail* Oo* t* fireman (18 04), 10 Q. B. B. 029. 

(f) llhaBMtd hiWBiii0«.uclioidin. SMtitieAliiHAtA^VOLI., pp. 421 (<m,. * 
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which is being carried b;^ the company on the request ot thd 
consignor or of the person in charge of such animal. The consignor 
or person in charge is guilty of an offence if such request is not 
made and an animal in consequence goes without water for twenty* 
four consecutive hours ; which period the Board ma} ^by order 
shorten to twelve hours in respect of any particular hind of animals. 

The company supplying water or food may make such r«Monable 
charges therefor as the Board by order approves ; and the amount- 
of such charges is a debt from the consignor and from the consignee 
to the company and recoverable by action from either. The company 
also has a lien for such charges upon the animal in respect of which 
they become due, and also upon any other animal at any time con- 
signed by or to the same consignor or consignee to be carried by the 
corupany (m). 


Sect. 4. — Paste ngert' Luggage. 

Duty to cany 68. Tlailway companies are bound to afford reasonable facilities 
***■''’* for the carriage of the luggage of their passengers (n). Almost 
* all railway companies are by their private Acts obliged to carry 
without additional charge the “ ordinary ” or “ personal ” luggage 
of tlieir passengers up to a certain weight (o). But a company may 
run an excursion train at low fares on condition that passengers 
take no luggage, and are entitled to enforce that condition (p). A 
man and his wife, travelling together, are entitled to take double the 
weight of luggage allowed to a single person («/). 

Passengers’ luggage is not carried gratuitously but for reward, 
the fare paid by the passenger being the consideration for the 
carriage of himself together with the permitted quantity of such 
goods as he is entitled to have carried as luggage (r). 

Whnt t* ^ 69. Ordinary or personal luggage includes articles of apparel, and 

jmgjj things as the passenger takes with him for his own personal 
usttase. convenience, according to the habits of the class of life to 

which he belongs («). Goods do not come under thi.s descrii)tioa 
unless they are for the passenger’s personal use, and are of such 
kind as persons usually take with them in a package for use while 
they are away from home(0< Thus, articles carried for the 


(m) Diseases of Animals Act, 1894 (S7 & 68 Viet. c. 67), s. 23. 

(n) Bailway and Oanal TraiRo Act, 1864 (17 ft 18 Viot c. 31), sa 1, 2. 

(b) E.g., the Great Western Bailway Act, 1847 (10 ft U Viet. c. xci.), s. 61 ; the 
Great Northern Bailway Act, 1860 (13 ft 14 Viot c. Ixi.), s. 17. A company has 
no power to make a bye-Isw requinng luggage to bo booked and paid for ae a 
oonaition oHnsponsilmity therefor {irilliam t. Onat irwiern Hail. Co. (1664),. 
lOBxcft. 16). 

(p) Jbm^ T. North Eatlem BoH, Co. (1863), 8 L. T. 666. 

(a) Ortst Northam Bail, Co. y. Bhtpbera (1862), 8 Bzch. 30. 

M See Oohm r. South Eaotom Baa. Co. (1877), 2 Ex. D. 263, per Minr.nfn 
L.J., atp. 26l!r ; Great Western Bail, Co. y. Coodmau (186^, 12 0. B. 313 ; Cauioell 
y. Chethire Luue GtntmsMse, [1907].3 K. B. 499, per A. T. Lawbehcb, f., atp. 606. 

(e) Uamw y, Croat WetUm BSail. Co. (1871), L. B. 6 Q. B. 612. Acompony 
ie not jushtted in’ refusing to carry each thiuM becanae it diaapprovee of tho 
modi in which they on piwed*— ts where ortidea of clothing are made up iota 
a psidnse by b«ng wnuped in a lhawl (Jftrnemr v. South Eastam Bail. Co, . 

(h5w).{C. B.(h. b.)67«). Sea p. 4, ante. 

(6 ^^rfhern Bait. Cb., [189ft] 1 a B. 
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purposes of trade or business are not passengers' Iuggage(a); 
neither are household goods, intended for the passenger's uee^ not 
in relation to the journey, but as a permanent part of bis house 
furniture (b); neither is a child's large rocking horse (r); nor a 
bicycle (d) ; nor a bath-chair (e) ; nor an artist’s sketches (/) ; nor 
deMs and banknotes in the bag of a solicitor travelling to attend 
the hearing of a law suit (,o). 

It is only goods which come properly under the description 
passengers’ luggage that a passenger is entitled to have carried 
without extra charge ; therefore where a passenger takes with him 
other goods, merchandise, as if they wore personal luggage, the 
railway company does not contract to carry such goods, and if they 
are lost or damaged the company is not liable (h). But if a company 
allows a passenger to take as luggage what obviously is not luggage, or 
what the company knows is not luggage, it cannot be beard after* 
wards to deny that it is luggage, and it is liable for its safety (i). 

With regard to personal ai'ticles in the exclusive custody of a 
passenger, such as the watch in his pocket, the carrier’s liability is 
measured by his liability in respect of the passenger’s person, and 
not by his liability in respect of goods {j). 

70. A railway company is only bound to carry without extra 
charge the luggage of the passenger himself; ihereforo when a 
servant is a passenger, and takes a portmanteau containing his 
master’s clothes, the master not being a passenger, the company 
has not contracted to carry this luggage, and is not liable to the 
master as carriers for its safety (k). But a servant travelling along 
with his master has a right of action against the railway company 
for the loss of his personal luggage, notwithstanding that it was the 
master who paid for the tickets for both (f). 

And independently of contract, the owner of Inggage which is on 
a company’s premises to be carried or is being o^rried may have a 
right of action in tort against the company, if the •oggage is injured 
by the wrongful act of the company (m). 


(a) Oreat Northern Rail. Co. v. Rhepherd (IS^ii), 8 £xcb. •‘{0; Vahill v. London 
and North Watern Rail. Co. (1862), 13 C. B. (ir. s.)> 818; (lormuHy and Jeffrey 
Manufacturing Co. v. Midland Rail. Co. (1898), 14 T. li. B. 84. 

(A) Macrowr. Orcat Wetlem Rail. Co. (1871), L. B. 6 Q. B. 612. The goods in 
this case conusted of sheets, blankets and quilts for bedding. 

i e) Budttm v. Midland Rail Co. n869). L. B. 4 a B. 366. 
d\ Britten ▼. Cheat Northern Rau. Co., [1899] 1 Q. B. 243. 
e) Cuta^ V. London and North Weetem Rail. Co. (1891), 7 T. L. B. 432, 

/) Mytton V. Midland Rail. Co. (1839), 28 L. J. (EX.) 383. 
g) Phdpe V. London and North Wrdern Rail. Co. (186^, 19 (T. Tl. (.v. n.) .Til . 
a) Sd/aet and Ballymena Rail. Cm. v. Key» (1861), 9 H. Ij. C.nn. bedi ; t'ahiU 
V. LonJoh and North Weetem Rail. Co., eujnra; Great Northrrn Rail. <'o.e, 
Shmherd, eupra 

(t) CahUl r. London and North Weetem Rail. Co., eu/zra ; Great Nurikern Rad, 
Co. V. Shepherd, eupra ; WiUdneon v. Lamcdthire and Yorkehire Rail. Co., [1907] 2 
S. B. 222. See note (e), p. 28, ante. 

I BmiRon V. Orient Steam NanlgaUon Co,, Ltd. (1907), 96 Tj, T. 848. 

Secher ▼. Great Eaetem Rail, Oe, (1870), L. B. 3 Q. B. 241. 
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It goods w(e taken as luggage which the passenger is not 
entitled to have carried without extra charge, the company may 
demand payment for the carriage of such go^s, and has a lien 
upon them for such payment (n). 

71. Bailway companies carry passengers* luggage wiih the 
liability of common carriers (o). They are not necessarily relieved 
of this liability by the fact that the luggage is placed in the com*' 
partment along with the passenger ; but in such circumstancra, as 
the passenger takes the control partly out of the hands of the com- 
pany, the liability of the fompany is modified, so that it is not 
responsible for loss due to this interference by the passenger, without 
negligence on its part(p). 

72. The liability of a railway company as a common carrier for 
the luggage of passengers begins as soon as a servant of the com- 
pany, receives the luggage ; but it is outside the scope of a porter's 
authority to receive luggage for transit, except within a reasonable 
time of the starting of the tredn by which the passenger means to 
travel (q). It is part of the duty of a railway porter to take charge 
of luggage while the passenger goes to the booking ofiice to take 
his ticket, and the company is liable for luggage so intrusted to a 
porter, in spite of notices that it will not be liable for luggage left 
with porters (f‘). But where a person, not intending to travel 


Tlio portmanteau was negligently let fall upon the line by a porter and was run 
over ny a train and its contents destroyed. In an action by the plaintiff for the 
value of the pioMrfy destroyed, it was held that, although there was no contract 
with the plamtin, the defendants were liable for the act of their servant. 
Sv/iMty V. North JEatiem Bail. Co. (1863), 8 L. T. 666. 


(oj Bicliard$r. London, Brighton, and South Ooatt Bail. Co. (1849), 7 C. fi. 639 ; 
Nututer v. South £a»lem Bail, Co. (1868), 4 0. B. (w. e.) 676 ; L« Contour v. 
Jjondon and South Wttttm Mail. Co. (1866), L. B. 1 Q. B. 64; Agrcll v. London and 
North Tl’estmi Baii. Co. (1676). 34 L. T. 134, n. ; Cohm v. &u<A Eattem Bail. Co. 
(1877), 2 £x. D. 253; Cheat Weetem Bail. Co. v. Bunch (1888), 13 App. Cae. 31. 

( «) Bichardi v. London, Brighton, and South Coast Bail. Co., su^a; Le Conieur 
V. London and South Western Bail. Co., supra; Talley v. Cheat Western B<M. Co. 
(1870), L. B. 6 C. P. 44. In the last case the plainture portmanteau had heen 
by his request placed under the seat of ^ carriage in wnioh he travelled. The 
train stopped for ten minutes at a junction, and the plaintift left the carriage 
and spent the time in the refreshment room. On Ids tetom to the train, he got 
into another oompartmmt, leaving his portmanteau with strangers, who broke 
it open and stole some of the contents. The ju^ found that there hid been 
uegiigeuoe on the part of the plaintifr, but no iiiegligenoe on the part .ef the 
companyL and die company was held not liable for the loss. See also Ortat 
IFsstem Bag. Co. v. Bunch, supra, per Lord. Ualsbukt, L.O., at p. 42, and tier 
LoidWax^.atp.47. 

(if) Orsat ll’citeni Bail. Co. v. Bmeh, supra. In this case a bag was handed to 
• pmitar wiSi other luggage forty minutw before a train waa timed to start, the 
portar hsifgi'told. to put the Mg in thehuriage and the other luggage in the 
van. Thllr iHpMOger then went to get a ticket, and on letumipg ten ttinUtes 
later to the iiraii!»itt,i>alsdto find eit^ porter or hag, ^oqgh tin other loggaga 
had been put in fbo van. The wes never seen agsdn ; and in an asthw 
its value, the ofmgth eoUrt judge, & giving jufigmeKt iM the pl«^a!tif|, fqmid 
diat the luggage hiu not phihe cirenmstanoes been ddivoed to Ste MBdMnan 
ipBiaaioiiaDle <rime h«f«e tkn atartbg of the tMin, and that diere had Men 
nanganoe on the pakld ^^pCrtear'l'The BeuM at Lords held thpt thdwnhw' 
to iustity the the oooity eoiert jo^e. 

idh. (mekM L. T; m; Emch r. Sooth Bmn Bail Oo. (1874). ML. 1# 
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ItBrn^diately, hands his luggage (o a porter and leaves the ntatlfth, 
the eonu^^ is not liable if the luggage is lort (•). 

The uabilitj of a railway eompany ae a common carriw for 
paMengers’ luggage extends to toe period when the luggage is 
beiDg ^en from or to any vehicle by which the passenger arrives 
at, or leaves, a station of departure or arrival (t). If, at the end of 
a journey, luggage be handed to a porter to put on a cab, the 
company is liable for its safety until the porter gives it into the 
passenger’s custody at the cab (a). At the end of a journey it is 
the doty of the eompany to have laggagjs, carried in the van, ready 
on the platform for delivery to the passenger ; and the liability of 
the company for its safety does not come to an end until the pas* 
senger has bad a reasonable time in which to take possession of 
it (6). If a passenger fails to take possession of his luggage within 
a reasonable time of arrival, the company is no longer liable as a 
carrier (t) ; and a porter agreeing to take charge of luggage after 
such time is acting outside the scope of his authority and does not 
bind the company (d). 

78. The provisions limiting the liability of carriers for the loss of 
valuables apply to the luggage of passengers which is carried without 
additional charge {*•). Bnch luggage is also within the provisions 
as to the limitation of liability by special contract (y), so that a 
company is liable for negligence, unless it is pro^ted by a 
contract signed by the passenger, the conditions of which are 
reasonable (^). A condition that a company shall not be liable for 
the loss of luggage unless it is fully and properly addressed with 
the name and destination of the owner is unreasonable and void {h). 
But where a company gives a through ticket on condition that the 
contracting company will not be responsible for the loss of luggage 
unless such loss occurs on its own railway, buoh condition is 


(«) Welch y. f>oudon and North Weitem Rath Co, (1886), 34 W. R. 160. As to 
the habibty of railway oompauies for luggage deposited in cloak-rooiu8» see title 
Bailment, Yol. L, p. 549. 

(f) Ayttll y. I^ondon and North Western liatl. Co. (1876), 34 L. T. 134, per 
Pollock, B., at p. 135. 

(a) Butcher v. Lotviim and South WecUm Rad, Co, (1855), 16 C B. 13. 

Buharde v. London^ Br9yhii>n,and South <*^HutRa%1, Co, ^849), 7 C. B. 839 ^ 
PaUcheider y. Great Wedem Rad, Co, (1878), 3 Ex. D. 153, 

(e) Fwth y. North Eastern Rati, Co, (1888), 36 W. R. 467. In this case the 
plaintiff drove off from the station of arrival with another person's portmanteau 
wUch be mistook Ua his own. Having arrived at his house, a rode distant, he 
discovered his miatake, and drove bock to the station, llis own portmanteau 
then had disappeared and was never found. In an action to recover its value, 
it was held that the company was not liable. 

(4) v. Zotma and North WtsfBrn Hail, Co, (1884), 14 U. B. 1>. 228. 

(e) Omim Aet^ 18^(11 4^1 Will. 4* c. 68), s. 1 ; see pp. 21 efseg., 

atae. See jnowers v. South Rail^ (k. (1867), 16 L. T. 329 ; v. fknttk 

Jfyaium and Ohs^m Railufaye OmmUtee (1901), 17 T. L. R. 651; OauwrU v, 
Oke$hire Lines Commiike, [19071 2 K R* #9. 

(/) Ibolway and Oanai Tiatie Ai4» %$H <17 18 Vict. a 31), 7 ; see p. 28. 

a QAen v. Souik Eastern Rail, Ck (1677), 2 Ex. IX v. Ntrth 

a Co, (1887}v 19 4* B. D. 64 ; W^neon v. LaucmmH 
Jkffs <19071 2 Ka ». 222. ^ 

1|jl6 iMCet y. Norik London Sad, Co,, supm^ 
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good ii brought to the knot^ledge of the passenger, for therestrietioo 
as to reasonabletiesB of conditions applies only to traffic upon the 
contracting company’s own railway (t). But notwithstanding a 
condition of this sort, where Inggage is lost on a through journey, 
the contracting company is liable unless it can prove that the 
luggage was in fact handed over to another company (j). Where 
such proof can be given the second company is responsible for 
loss or injury due to its negligence irrespective of contract (A;). 


Part 111. — Carriers of Persons. 


Srct. 1. — Degree of Care necetsaryJ 

74. Carriers of passengers are not insurers of the safety of the 
persons whom they carry, neither do they warrant the soundness or 
sufficiency of their vehicles. Their undertaking is to take all due 
care, and to carry safely as far as reasonable care and forethought 
can attain that end'(0. 

75 . They are I'esponsible for any negligence on the part of their 
servants (»(), and railway companies are, in general, rusponsible for 
the negligence, not only of their own servants, but of all persons con- 
nected with the carrying, the signalling, and the maintenance of the 
road on which they run their trains (k) . The obligation upon carriers 
of persons is to use all due, proper, and reasonable care, and the 
care required is a very high degree of care(o). 

76. They are bound, so far as such high degree of care can accom- 
plish it, to see that everything under their own control is complete 
and in proper order ; but they are not liable for the acts of persons 
over whom they have no control (p). If, however, there is any 


1 % 


IJ. . 

J 


Znnz V. S(futh Eastern Rail. Co. (1869), L. K. 4 Q. B. 539. 

7) Kent y. Midland Rail. Co. (1874), L; E. 10 Q. B. I. 

(i) Hooper y. London and North Western Rail. Co. (1880), 43 L. T. 570. 

(/) Christie v. Qrigge (1809), 2 Oamp. 79 ; Harris y. Gostar (1825), 1 C. 4k P. 
630 ; Vro/ts y. H^aterhouse (182^, 3 Bmg. 319 ; Aston y. Heaven (17^), 2 Esp, 
533 ; F)fm y. Great Northern mil. Co. (1861), 2 F. & F. 619 ; Readluad y. 
Midland Rail. Co. (1869), L. B. 4 Q. B. 379 ; Gee v. Metroptditan Rail. Co. (1873), 
L. R 8 Q. B. 161 ; East India EaU. Co. y. Kalidas Mukerjee^ [1901] A* 0. 396. 
m) Jhadey y. Smith (1808), 1 Ounp. 167. 

a) Danid y. Metropolitan Rail. Co. (Directors) (1871), L. B. 6 H. L. 45: 
Ught y. Midland Rail. Co. (1873), L. B 8 Exch. 137. 

(n) RtaiheaA v. Midland Rail. Co., svmra. 

(p) HmsH y. MdlropedUan RaU. Co. {Diredors), sunra. In this case the Coiponi* 
tion of Lawn were omring out works oyer the tuimel in which the dMandmt 
eompaay*# tiiiiiie ran. ^e compav/ had no control whateyer oyer the persona 
enmM on th^ VorkSs The serynnts of the eontraotors allowed antton (Mer 
tolau upon a passing train and to injure the plaintiil, and it washeid that the 
company were not liable. In Wright y. Midland Rail. Co. f 1873 ), L. B. 8 
1 ^, the London and North West^ Bailway Omnpahy baa powers d nikming 
,o#er a short portion oif Ihe defendants^ railwaj/ At the junction tlmiimahisM 
poihts were under the eootro} of the defendanbi. The signals were tn wour d 
a tsain d the defendantslln whidi the plaintiff was a passenger, and agdud a 
ftraihd thfJ^TorUiVrestemC^ In disobedience to the aigiial%tlmNo^ 



I^AET tIl.->CimiXRS or ^kssoMS. 


IDAaooable ground tor apprehending danger from any axtetliai 
eaoM, OMriers of passengers are bound to take slops to gMrd SMtoM 
against and it may be negligence in them not to warn ef Uare 

passengers against dangers of the road, which they should know newsmy* 
but which are not necessarily obvious to the passengers {r), 

77. Carriers of passengers are answerable for the soundness and Oaty «r to 
sufficiency of their vehicles, and are liable for any defect which v«kicl«Si 
careful and reasonable examination would reveal («). Periodical 
testing and examination is a duty (()> and the fact that a vehicle 
breaks down is primd facie evidence of negligence (a). But if they 

have taken all reasonable care, and *uBed the best precautions in 
known practical use for securing safety, the carriers are not liable 
for Mcidents due to latent defects in their vehicles which such pre- 
cautions would not discover (6). Where, however, such latent defects, 
though undiscoverable when the defective part is new, may be dis- 
covered later by proper examination when the part is worn, it is 
negligence to omit such examination (c). 

when a railway company receives trucks from another company, 
or from traders, to be forwarded on its railway, it is not obliged 
to make so minute an examination of such trucks as it is of 
its own; but a reasonable examination sbonld be made, according to 
opportunity and circumstances ; and the existence of a defect which 
such examination would not reveal is no evidence of negligence (d). 

78. Where an emergency arises, it may be negligence on the ronifaotiB 
part of a carrier not to act with the best judgment in t.he 
circumstances (e). 


Weatem Company’s train ran on to the defendants’ line and collided with the 
defendants’ train, the plaintiff being injured in the eollieion. In an action for 
damages the jury found that there had been no uegl^noe on the defendants’ 
part, and the plaintiff was held not entitled to reobvi.i'. See also Eait India 


part, and tae piaintia was neid not entiuoa to recnvi.i'. See also Eait India 
Maff. Co. ▼. Kulida* Mvkorjtt, [1901] A. G. 306; ZofcA v. Bumnor Ball. Co. 
(1668), 87 L. J. (SX.) 166. 

(0) DanM v. MotropdUanBaO.'Co. {Dirtelors) (1871), L. B. 6 H. L. 46 ; Wt/horn 
T. dreat Korthom Bail. Co. (1868), 1 ¥. & F. 162. 

(r) Pudfey v. Smith (1806), 1 Camp. 167. 

(1) Chrietie r. Qriggi (1809). 2 Camp. 79; Shai'p r. Ony (1833), 0 Bing. 467 ; 
Bremnor r. WiUianu (16M), 1 G. & P. 414 ; Mayor v. Bumphrie${}H24), 1 C. A P. 
261; cWfi<T.l>rii>ifewater(1831), 2B. AAd. 169; ffymawv. ^ye (1881), 6Q.B.D. 

(i) Bremner r. supra; Jones t* Page (1867), 15 L. T, 619. 

la) Christie Griggs^ supra. 

(5) In JReadhead t. Mi^nd Rail. Co. (1869), L. R. 4 Q. K 379, the pluntifl 
injured in an accident to a train of the defendanta caused by the breaking of 
^e tyre of a wheeL Eyidence waa gi?en that the break was oauaed by a latent 
defe^ in the tyrOy which waa not due to negligence in manufacture, and which 
eoold not have been diacovered any ordinary and reaaonable teat. The jury 

accordingly found that there waa no negligence on the defendanta’ part, and 
it waa held l^t the defendanta were lert finble. Sea also Ford Ve London and 
Bouth WtOem BaUo Co. (ia^» 2 P* d F. 730; Siokes y. Fastern Cownties Rtil. 


Ooo (1860), 2 Pe ft P. 691. She mua sa upon the oaiTier in caeC of an nlle^ 
UdMidmot to diow that aU prcHM cane and akill waa uaad (IfriVea and Wifi v« 
XMUba txnd&fm Wsstsm £aU. (ISSg), I Cab. ftj^^ 84^ 

Jrofiaor r. MtaiUfn CouMm RaiL Coa (1861), 3 K 
(4 ftrAonfaeii e. Oroed MaeUm Rail Oo. (1876}, 1 Oc fa Dv m 
Vodboa (161 7}p 2 
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SaOT. 1. Where a paeaenger is pot in peril by the negligence of the ean^t 
Degree it may be reaaonable for him to lea^ from the vehicle ; and in eiub, 
of Care case the cartier will be liable for injuries recehred by w leapiniK/ 

neceseary. though in i^t the paaeenger wonld not have been injured H he 
had kept hie seatf/). But when there is no real ^nger» and 
the paesenger jumpe out and is injured, nnd^r the infiumice of 
nnreaeonable fright, tlie carrier is not liable (g). 

FMwnger 79. It ie negligence on the part of a nulway company to allM a 
passenger to take with him in the carriage any articte which is likely 
^moo to injure other passengers; but when such thing is contained in a 
dMtger. parcel, and there is nothing id the appeerance of the parcel to excite 
any reasonable suspicion as to its contents, the company is not 
liable for any injury done (h). 


Personi to 
whom c'om- 
pon j may be 
liable for 
uegligouue. 


80. The duty of a railway company to use a high degree (d core 
towards its pas^^engers does not depend on any contract with the 
passenger; it is hound not to injure by negligence any person 
lawfully on its railway, whether such person has made a contract 
aith it or not(>). 

An action for damages for personal injuries by negligence is an 
action of tort, whether the negligence consists of misfeasance or 
nonfeasance {k). Hence a railway company is liable for personal 
injuries, caused by negligence, to a person travelling with a free 
pass (0, to a Post Office servant travelling with the mails (m), and 
to a child carried free(N). It is also liable for negligence to 


(/} Jonn V. Boyte (1816), I Stark. 493. 

(V) Ktartity t. Qrtai Southern and Watem Had, Co. (1886), 18 L. B, Ir. 
303. 

(h) Eaet India Sail. Go. ▼. Kalidae Mukerjte, [1901] A. C. 396. In thia com s 
paasenger took into a smoking oorriago a paroel containing fireworks of a 
uangerons nature. In the oonrae of the journey an axpkxdon ooourred, whidi 
no one in the oamage was left alive to explain. It was held that, as thm was 
no eridouce that th^ was anything in the ^ipearanoe of the parcel to oall the 
attention the oompany’a aerranta to its oonten^ and no evidence that any 
servant of the company knew or had any opportunity of knowing ttw nature of 
such contents, there was no evidenoe of nefpigenoe on the ccUnpany’s port 
(t) Collett V. London Ond North Wettom Bad. Oo, <1841), 16 (h B. 984 ; 
Auetin v. tfraaf WtAem Bad. Co. (1867), L. B. 3 Q. B. 4iS; Poalku v. MHroi 
potitan /NMrt'ct Rail. Co. (1880), 6.0. P. D. 167 ; Taylor v. ifanckeifw. 
and Lineelnehire Bad. Co., [1896] 1 Q. B. 134. See title Nsoliobnob. 

[It) Kelly V. Metropolitan Bad. Co., [1896] 1 0. B. 944 ; Taylor v. iTamleilw, 
Sheffield, and Lfneolnthiro Bad. Ch» tapra, 

0) Cfroat X^htm Bad. Ob. v. HarrltonOm), 10 Exoh. 876. 
im) (Walt V. htnien and North fKdtem Bad. Co., n^ira. 

(») AuifOi V. Orotd Northom Baih Co., mgMw. In thu mm Am dnlfi tejoNi 
was m foot obom three yean el age, Ihe ogp below which diildmn on ouewed 
to tuavcPwitbortt-paySMat ; hat the eoBmany made no inquuMOrMifi the Sniy.. 
found that thrinOiMher, who took the flhfift by tmm,hadneiBM«Uatt todafn^ 
Tory young diQnM ««a oeeqdei. os poBSingei«bytaiUnty«aM|HmioosMbr’ 
jeei to the oonditkMa lhat ttny orb noperly loekad ollar bar aomo ndnlt hi‘- 
elmm of thdm. iWeSMdk’nekftd to oo ideatoMt wiOi' oiMh'ddnlk^^ffiMltiiO- 
el^'4lnaotneevarMr]iM6iHtal<injnBMOgaiut thn »en»pa a y , if fitSodstlRM! 

woO esnwd by hontrihaiar^ 

diaoilftlo him to teoovw 


^na the pw# 1^. fho .oddb anlhdtitM 

B. ft a. 738). A paiM^iwt. hnwotarv'iMM'Wfa m mm^\ 
ttaht .tf 6 aamage in whfakfho. to ndii^'ab' Mo. -in ho d to i n t ht ad to 
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Fakt III.— CAMumis or Persons. 

psrsoisis. not intending to trarel, some to Us stations ooi ^ 

ness <o), or merely to accompany friends who are about to travel (i>>. Iti^t 
Bat where a person goes to a put of tiie premises of a railway com- ' 
pany to which the company has no. reason to expect him to go, **W6as«ty. 
and without any express or implied invitation, the commny is not 
lialde to such person if he is injured by negligence (9); and if a 
person is wrongfully in a comptmy’s train, or upon a com^mny's 
premises, it seems that the company owes him no duty, and is not 
responsible it be is injured (r). 

81. Negligence must be proved by the party who alleges negli- Proof ot 
gence; hut where proof is given that something has happened on a negiigenoa 
railway, which as a rule would not have happened if proper care 
and skill had been used, r<« ipta loquitur, and there is evidence of 
negligence («)._ Thus the mere fact of two trains of the same com- 
pany coming into collision may be evidence of negligence (0, as 
may the fact of a train leaving the rails (a). In such cases the 
happening of the accident is not conclusive, but only priind facie 
proof of negligence (b), and the onus is on the company to rehut the 
presumption which arises (c). The presumption is rebutted hy 
showing that the accident was doe to the wilful act of a stranger (t/), 
or to a cause which was beyond the control of the company, and 
which it could not have been reasonably expected to foresee (e). 

If, however, the accident is one which may reasonably have arisen 
from a cause for which the railway company is not responsible, . 
the onus of proof is on the plaintiff (/). 


damages againit another party where a collision occurs due partly to con- 
tributory negligence on the pi^ of such driver {Mill* v. Arnutrong (1H8S), 13 
App. Gas. 1, overruling Arnutrong v. Lancathire and Yorkthire Rail, Co, (1S6T), 
L. B. 10 £xch. 47). 

M J/olmu V. North EtuUm Rail. Co. (1871), L. B. 6 £Ach. 121, £x. Oli. 

(p) Thatcher v. Great Wetlem Bail. Vo. Q893), 10 T. Xi. it. 13, In Watkhu 
T. Oreof Weetem Bail. Co. (1877), 37 L. T. 103, it wae held that a pci-sou 
going to a railway station to see a friend oft is not a bare licensee, but is in the 
poainra of a person on lawful business and hivitod to go upon the premises. 

(g) Griffitke v. London and North Weetem Bail. Go. (1800), 14 L. T. 707. See 
•leo BtttOidor v. Forteeeue (1883), 11 a B, D. 474. 

(r)teSM Anetin v. Great Weetem J^il. Co. (1867), L. B. 2 Q. B. 442. 

' wi®** v. Uetropdlitan Rail. Co.’ (1873), L B. 8 Q, B. 161 ; Kearneg ▼. 
LonSm, Brighton, and South Oeaet Bail. Co. (1871), L. B. 6 Q. 11. 738. See title 
KaouesaoB. 

(t) l^einnor v. London, Brighton, and South Coaet Rail. Go. (1830), 3 Exch. 
787 ; Aylee v. Bouth Eaetem Rail. Co. (1868), li. B. 3 Bxch. 146. _ _ , „ 

(a) Daweon v7 Maneherter, Bhejffiiild,amdLine^n»hireRail. Co. (1862), 5 L. T. 082. 
Bird v. Great Northam Rad. Co. (1868). 28 L. J. (EX.) 3. 



'(d) latelir. Rnmner RaU. CmWm, Vtie-i. (»x.) 166 ; McJhaaUv. Great 

^ Ob. (1869). 21 L, T. 261. |n ^ 

COmW imeiji^^OMued ]^tiw>^«st fflaess of the 4nye>'^ w wigin e, 
)StM footpw was only a 

iib^la7dMdm £lmi«,4U>d^iiiahw«i^mitoupontt XtWimlwtl that them 
Ss^SSnoeoCttS Si^ oe on thepirt'tillhe eompany. f' 

B&itMW v.-^JistosssWre and fwAiMtw-ilaB. w. W. B, 2»i. 

TnsM a tnhiooUidss With cattle, it must he Shown tlwttiM cattle were ca the 
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Carribbs. 


Bect. 1. 82 < Bailwfty companies are bound to have and kup their prB* 

Degree mises to which the public have access in a safe condition ; but this 

of Care obligation is satisfied if the premises can be safely^ used with 

neceesary. ordinary care {tj). Companies are never liable for injmies received 
Duty to keep their premises, unless negligence can be proved against them (fe). 
premiees in And though railway companies are not bound to take the greatest 
lafccondiiiou. poHgiijg precautions to guard passen^^ers from danger, they are 
bound to take all reasonable precautions against dangers of the 
existence of which they are aware (t). 

Proof that A mere opinion that premises are dangerous is irrelevant ; proof 
must be given of the particular respect in which the danger is 
angeroiiB, alleged to consist (A-). Neither is it sufficient for a plaintiff to prove 
that the construction of any part of the premises is faulty, unless 
he can go further and show that the fault in construction was the 
cause of the accident (f). 


line tbroiigh the negligence of the oompuny (FatchtU y. Irish Svrih WuUrn 
ItaiL Co. (1871), 1. R 6 C. L. 117). 

(//) Cornman v. Eastern Counties RaiL Co. (1859), 4 H. k N. 7S1 ; T?///'/ v. 
Manchester. Sheffield, and Lincolnshire Rail, Co. (1868), 14 W. K. .S;i4. Where 
there wore two door« on u platform, oiio marked “For Gontlemcn,’ ‘ with a bright 
light over it, and tho other marked Joimp Boom,’* with no light, and the 
plain tiiT, entering the latt4»r in mistake fur the fonner, fell down some stops 
and was injured, it was held that there w'hs no evidence of negligence against 
the company (Tooiney y. London. Uriyhlon. and SiOith Coast Rail. Uo, (1857), 3 
0. R (N. 8.) 146). 

(//) lieu CO H passenger at a station injured by the negligence of a stranger, 
or of the servant of an independent contractor employed by the company to 
repair the station, is not entitled to succeed in an action for damages against 
the company ( HW/br<! y, London. Jhitjhto^n. and South Cttast Rail. Co. (1869), 
L. B. 4 Q. 13. 693). Soe Reedie y. London and North Western Rail. Co. (1849), 4 
Fxch. 244. Again, where plaintiff was bitten by a stray dog at a railway 
fitation, and evidence was given that the dog had some time before torn the dress 
of another passenger and hod been kicked out of the station, but had returned, 
it was hold that thoro was no evidence of negligence by the milway company 
in not kee])ing the station in a safe condition {Smith v. Great ICastet'n Rail. Co. 
(1866), J.. il 2 0. P. 4). 


(0 Athertm v. London and Earth n esiern Rail. Go. (IQOo), 21 T. L. R 671. 
In this case the plaintiff was injured by a spark from on engine as he was 
leaving a railway station at the end of a journey. The way out was a path 
running close to the line for some 15U feet and not screened in any way 
from the railway. It was ]>roved that complaints had been made to the com- 

S as to the danger from sparks to passengers iising this eidt, but no 
nee was gi^ en of any negli^nce in the construction of the engine from 
which the 6])itfks came. It was held that, as the defendants invited passengers 
to use this exit, and knew of the possible danger, and could at a moderate cost 
have guarded against the danger by scrtwuing the path, there was evidence 
of ne^igenco against them. 

(k) Riefy V, Manchester. Sheffield, and Lincolnshire RaiL Co., suitra ; Cra/ter v* 
Mitrof^iian Rnil. Co. (1866), L. R 1 C.^1*. 390. 

(f) ^avts v« Lmdon and Brighton RaU. Co. (1861), 2 F. & F. 588, But where 
it wasproired that a bridge was improperly constructed so as to be dangerous 
on account of ai\ aperture, and that the danger was not obvious, and tmit the 
plaintiff fell througn the apeiture, it was held that tibierc was .evi^noe of 
neglmnoe (longmore v, Grwf fFwfeni RaiL Co. (1865), 19 C.,jR (N. 8.) 188). 
A railway eompany must keep its premises in such condition as to be safe to 
^yone ^wltxUj them, ThciWore, where a child fell through an aperture 
m the side of a bridge through eihich a grown penson could not have faileut 
the company was hdd to be liable (Lay t. JtaUand RaiL Co. (C876h H 


L.T. 80 }. 
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The mere fact of an obetruetion being on a plaitom it no Owr. i. 

evidence of n^ligence ; and when a paseen^r falle over ench Oecne 

obsiamction it is a (juestion for the jnir whether in the circumstanoes 4>ei« 

a person using reasonable care would have perceived and avoided nwwwwP* 
it (m). The fact that ice is allowed to remun on a floor or staircase 
may be evidence of negligence (m). Where a passenger slips and 
falls, without negligence on his own jpart, it is no answer for the 
railway company to show that he might, to his knowledge, have 
gone by a safer way (o). 

83. Where passengers have to cross rails, on the level, in order injury at 
to enter or leave a station, or to get frflm one part of the station 

to another, they must use due care ; and where a person so crossing 
the rails is run over by a passing train in daylight, he is probably 
himself guilty of negligence, such as to disentitle him to damages 
from the railway company (p). In every such case, however, the 
liability must depend on the circumstances of the case and the 
nature of the locality, as, for example, on the absence of warning 
where warning is reasonably necessai^ (q), the failure by the engine 
driver on a proper occasion to whistle (r), the existence of a curve 
such as to prevent an approaching train being seen («), or the state 
of the light (0. 

Where, however, a person goes on to the rails without any express (’cr«on on 
or implied invitation from the company, as a rule the comi)uny 
cannot he held responsible if such person is injured (a). An invita* 
tion to use a level crossing may, however, be implied, notwith* 
standing the fact that the company has supplied another and safer 
means of crossing, and has put up notices forbidding passengers 
.to cross on the level, where as a fact it allows persons constantly to 
use the level crossing without objection (&). 

84. A railway company is bound to use due and proper care Rmirnnk* 
to see that its line is maintained in safe condition, and the fact nonuand 
that an embankment has given way is primA facie evidence of ^ 
negligence, which becomes conclusive in the absence of rebutting 
evidence (c). Embankments must be constructed of sufficient 


(m) Comtnan v. £a$tem Countiet XaiZ Co. (1859), 4 H. & N. 781 ; Blackman 
T. Zonchn, Brighton, and South Coatd Bail. Co. (1669), 17 W. B. 769; Sturya 
r. Qreat Wutern Bail. Co. (1892), 66 J. P. 278, 0. A. 

(») Shepherd v. Mi^and Rail. Co. (1872), 25 L. T. 870. 

(o) Otbome t. London and North f^atern Bail. Cn. (1888), 21 Q. B. 1>. 220. 

( ») Baveg t. London and South Weetera Bail. Co, (1883), 12 U. B. D. 70} 
▼. Midland Rail, Co. (1866), 14 L. T. 796. 

(q) Ibid. ; Coburn r, Croat Northern Bail, Co, (1801), 8 T. L. B. 31, ii. 

(r) CoBwrn v. Qreat Northern Bail.fJo., eupra ; Davty r, hmulou and South 
We^em Bail. Co., oupra ; BuNin, Wteldow, and Waford Bail. Co. v. statirry 
(1878), S App. c:as. 1155 ; Jtemee v. Qrtat WetUrn Bail. Co. (1866), h. It. 2 G. P. 
634,11. 

(«) Cdbm* V. Qrtat Northern Bail, Co., eupra. 

(f) Niehaleon v. Lancathire and Yorhehire Bail, Co. (1865). 3 H. A 0. 534. 

la) Faikiner v. Qreat Southern ttnd Weetern of Irdand Bail, Co. (1871), I. B. 5 
G. I.. 818 : WUby t. MUdemd BaU. Qo; (1«V). 35 L. T. 244- 

(5) Bogere v. JMiymmg Bail. Co, (1672), 26 L. T. 879 ; Butiin, IVidtlow, and 
WeiVdraBail. Co. r. Slattery, eupra. 

(^ Qhat Weetern BaA Co. tf Canada v. Faweett (1668), 6 I«, T. 31. 
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«BOT. ). strength to tritbstand any cause of inluty which can reasoniddy he 
Degree anticipated (d). If an embankment gives way by reason of a stoim 

of Care of such extraordinary violence as eonld not have been anticipibedt 

necessary. company may not be liable for rnoning a train on to the 
damaged line; bnt if it onght to have known of the state of 
the line in time, it will be liable (e). A railway company, again, 
would not be liable for the collapse of a bridge dne to a defect wbkdi 
no care on its part could detect or prevent (/); but it would he 
negligence to allow a train to run over a part of the line known to 
be defective (g). 

Stettop 85. The platform of a station must not only be safe in itself, but 

platforms. ji; tnusi; also be safe in reference to the trains which use it, so that 
passengers can alight without danger (h). 

Bailway companies being bound to manage their trains without 
negligence, if any evidence of negligence is given, it is in every 
case a question of fact for the jury whether or not there was 
negligence (i), and whether or not there was contributory negli- 
gence on the part of the plaintiff (k). The fact that a train is 
stop|)ed short of a platform or overshoots a platform is not of itself 
evidence of negligence (f). A railway company is bound, however, 
to provide proper means of alighting from a train (»t), and if a train 
stops where there are no such means, it becomes a material question 
whether the company has invited passengers to alight from the 
train at that place (n). Calling out the name of a station is not 
necessarily an invitation to alight (o) ; but where the name of the 
station is called out, and the train has stopped, and a reasonable 
interval has elapsed without any warning to passengers, there is 


(d) Great ireetem Hail, Co. of Canada r. Favcett (1863), 8 L. T. 81. 

(e) Withers v. North Kent Kail. Co. (1858), 1 F. ft F. 165; Wyborn v. Oreat 
Northern Kail, Co. (1858), 1 F. ft F. 162. 

(/) Crote T. Chester and Holyhead Rail, Co. (1848), 2 Exch. 251. 

(y) ▼. Oreat Northern Kail. Co. (1861), 2 F. ft F. 619. 

(A) Foulkes y. Metropolitan IHsfriet Kail. Co. (1880), 5 C. P. 1). 157. In 
Manning y. London and North Bail. Co. (1907), 23 T. L. E. 222, a 

passenger in alighting from a train staading at the platform fell and woe 
idjuichI. It was allegM that the footboard of the oaniage was too high ahoye 
the platform ; and evidence was admitted to ahow that a large number of the 
defendant company’s platforms in that district were of the same height, and that 
no other accident had occurred from this cause. 

(i) Bridges v. North London Kail. Co, {Direttore) (1874), I,. B. 7 B. L. 213 ; Rose 
y. North Eastern Kail. Co, (1876), 2 Ex. D. 246 ; Robson y. N’orih Eastern Bail. 
Co. (1676), 2 Q. B. 11. 85 ; London, THburg, and Southend Bail. Co. y. CHaseeoek 
(ieoa),i9T.li.E. 305. 

(A) jby'v. London, Brighton, and South Coast Bail. Co. (1865), 18 C. B. (s. s.) 
225. ; 

(f) DrMgsey. North London Bb*?. Co. {Brrettors), softra; Bebson y. JVbrOi Eaetsm 
Baiiifh,t aepra; WBlerr. London, Brighton, and South Coast BftS. Co. (1874), L. B. 
ftC.P. 12& 


(tn) Feulkss y. Metropoliian District Bail. Co., supra, 

i..\ k. rt. /n.* > .> z.‘. 


(n) Bridges V. NoMliafd(mBBit„Co. ( 

Bail. Ce., stuprat' Oodieit..Jt»»dont'attd South 
0. P.321. 


sttjisne; Bdbeen y, NerthJMIeru 




emd Deter SMliHo. aS7^. L. B. 9 


V. MiBand BalL Cb. (ilKO), tf L. T. 836 ; T. North Lond^Mii, 


•upm; XoMcfen andN&rtk Co, Vy ^ 



Part ltt.--OARiti«i» ow PsR^i: 51 

^ RQoh invItRtioo (j>). It is not enofi#ii in sach cinxeMi^ ^ 

Btonenft for a servant of the oompany to have given warning 
oaJlu^( out ** Keep year seats,” if sooh warning wsw not heard <f ). 

Jti sedbg the danger of alighting where there is no platform . or in 
spite of warning, a passenger chooses to alight, the oompany is not 
responsible if he is injnred (r). In many of such eases it is also a 
material question whether the state of the light made it especially 
the dnty of the company to give passengers warning of danger («). 

^ere is evidence of negligenee when a train runs into stationary staUmiMv 
buffers (a), when it moves or jerks while a passenger is in the act ^"Son. 
of entering or alighting (6), or when it is ^pped in a violent and 
unusual manner (e). 

86. It is negligence on the pai-t of a railway company not to Oarrisga 
fasten a carriage door securely before the train starts ; and it is no 
proof of contributory negligence on the part of a nassenger that he 
leaned against the door (d). But where a door nies open, it may 
not be reasonable for a passenger to voluntarily incur the risk of 

(р) Bridges v. North London Rail, Co, (1874), Tj. B. 7 H. L. 213; 

Robson y. North Kastem Rail, Co, (1876), 2 <2. B. D. So ; Cockle v, London and 
South Eastern Rail, Co, (1872), L. B. 7 C. P, 321 ; Whittaker v. Manchester^ 

Shejfield, and Lincolnshire Rail, Co. (1870), 22 L. T. 545; Thompson v, RtlfasL 
liolyfvood.and Bangor Rail, (1871), I. B, 5 0. L. 517; Ntchvlls v, Qnat 
Southern and Western Rail, Co, (1873), 1. B. 7 0. L. 40; Weller v. London, Brighton^ 
andSouihChmst RaU. Co, (1874), L. B. 0 C. P. 126 ; Gill v. Great EasUrn Hail, Vo, 

(1872), 26 L. T. 945, Ex, (Jh. But see Siner y. Great Western Rail, Co, (1869), 
h, B. 4 £xoh. 117, considered in Robson y. North Eastern Rail, Co,^ supra, 

{g) Rose y. North Eastern Rail, (k>, (1876), 2 Ex. D. 248. 

(r) Ilarrold v. Great Western Jlail, Co, (1866), 14 Tj* T. 440; Lems v, London^ 

Chatham, and Dover Rail, Co, (1873), L, B* 0 Q. B. 66 ; Planty, Midland Rail, Co, 

(1870), 21 L. T, 836; Siner r. Great Western Hail, Co,, supra; Owen v. Great 
Western Rail. Go. (1877), 36 L. T. 850. 

{$) Fraeger y, Bristol and Exeter Rail, Go, (1871), 24 L. T. 105. Bee also 
ffarroldy. Great Western Rail, Gv,^ eupra; Plant r, MifRa^ui Rail, Co,, sujyra; 

Whittaker y. Manchester, Sheffidd, and Lincolnshire Rail, supra; GUI v. Great 
Eastern Rail. Co,, supra, 

(a) Burke y, Mancfiester, Sheffidd^ and Liiseulnshire Rail. Co. (1870), 22 fi. T. 442. 

(5) London and North Western Rail. Co, y, IJdlamU (1872), 26 L. T. 557 ; 

Stockdale y. Lancashire and Yorkshire RaU, Co. (1863), 8 L. T. 289. Bee Goldberg 
V. Glasgofw and South Western RaU, Go,, [1907] S* C. )035. 

(с) y. Tilbury^ and Southend Rail, Co, (1906^, 22 T. L. B. 222, 

In thill case a train was stopped suddenly and with gimt yiolence, so Uiat thd 
plaintiV, who was a paMnger, and who happened to be standing up at the time, 
wa$ Oo^vsn down and Injiuod. It was hela that the onus was on the cotapany 
to proye GssA such an unusual oocurrenoe was reasonable and proper in the 
circiunistaiieeB, and also that the cause of so stopping was not due to negligence 
on ttss company’s part. It was proyed that the engine driyer hadacted properly, 

SB had stopped the train in this way to saye the life of a man who was on the 
line* But as the man was ou.ths line tlgough negligence on the part of the 
oompanyt itwasheld that theie was evideim Uiat the yiolant stopping was due 
to nsaliflanjOe on the nait of the eomiMuiy, 

RieliarJ, t, (fma 

Cb^.(lR7% M L. T. Yll jTWhrtaKtm v. Midland BUI, 

21 (99. ^ bafe esM dees With Os deeinon in ths Sm ss to 

loMSfiltg' SgRi]^ mdbte; but Qee Bail. Oo., it 

oooteinsn'iMn^MsitSBoMi^ the Insf.. ISbm is slw> eridemW^'^tMnigt^ 
whiA bt oiMu dooT'Jt^w.iMmng ttsin smtsssnl mjaiw a {WfiMHUMMmq^ on s 
jdiitlorin (ZViol V;.JVar<A JSsiRL iO».;Tl90{i] A. <A>89lO; flwalM 

Bail. Co. (1893), IbS. 1„ iL 19. 
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Degree 
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Communica- 
tion with 
ipiard and 
drivhr* 


Slamming 

doon. 


Ofor- 

orowding. 


eliutting it while the train is in motion ; and whef e he ohdOseS to ntb 
such risk there is evidence of contributory negligence on his part (<). 

With regard to the windows of carriages, the responsibility of a 
railway company is very different, as it cannot reasonably be 
expected to examine them at every stop. Therefore the fact that a 
window fell open is no evidence of negligence (/>. 

87. When a train runs more than twenty miles without stopping, 
the railway company is bound to provide, and keep in good order, 
means of communication between the passengers and the servants 
of the company in charge of the train (y) ; and if a company makes 
default in this obligation, and it is proved that an accident which 
has happened might have been avoided if the communication had 
been in proper order, there is evidence of negligence against the 
company (/t). 

88. The mere fact that the servant of a railway company shuts the 
door of a carriage with violence, or without warning, is no evidence 
in itself of negligence (i). And when a passenger is seated in a 
train, or is completely within a carriage, and the door is banged and 
pinches his hand or otherwise injures him, the passenger’s own 
negligence is as a rule the cause of liis injury, and the company is 
not liable (4). If, however, a door is slammed and injures a 
passenger while he is in the act of entering, and before he is com- 
pletely inside the carriage, there is evidence of negligence against 
the company (/). 

89. It is a breach of duty on the part of a railway company to 
allow a carriage to be overcrowded, and damages which are the 
natural result of overcrowding may be recovered (m) ; but it is not 
a natural result of overcrowding that a passenger should be robbed 
or assaulted by other passengers, and a company is not liable in 
damages in such event (n). 


(c) Jffams y, Lancashire and Yorkshire Bail. Co. L. R. 4 C. P. 739. 

(/) Murray v. Metropolitan District Bail. Co. (I87a), 27 L. T. 762. 

(^) Beguktiou of llaUwajs Act, 1868 (31 & 32 Viet. c. 119), s. 22. See title 
Railways and Canals. 

(h) BJamires v. Lancashire and Yorkshire Bail. Co. (1873), L. B. 8 Exeb. 283. 

(0 Metropolitan Bail. Co. t. Jackson (1877), 3 App. Cae. 193: /Viery v. Nofih 
l^oa^em BaJ, Co., [19011 2 K. B. 322 ; Benson y. tumess Bail, Co. (1903), 88 
L. T. 268. 

{k) Ibid . ; Bichardson t. MebroptdUan Bail. Co, (1868), L. B. 3 0. P. 374. ou ; 
Bullner y. London, Chatham, and Dover Bail. Co. (1880), i T. L. B. 534 ; MadUfxr 
V, London, Chatham, and Dover Bail. Co. (1878), 38 L. T. 458 ; Bichardson y. 
Metri^iian Bail. Co. (1868), L. B. 3 C. P. 374, n. But see Joties v. GreeU fVestern 
ItaiL Oo.^ (1885),^ 1 T. L. B. 333, in wbidi the court refusect to interfere with 
the verdict ol a jury for a plaintiff where the plaintiff had been some mhiutee 
uk a oairiage when the docur had been hanged and hurt him. Matrew, J., said 
that epudi of theee cases must depend upon its circumetancoe, and that it is 
diffloalt to decide any one upon the decision in another. 

(0 Cokman w. South Baitem Bail. Co. (1866), 4 H. A C. 699; Fordham y. 
Zpn^, Brighton, and Sodh Coast Bail. Co. (1868), L. B. 3 C. P. 368, affirmed 
,l7Vr.B.890. 

(w) MttrepdHan BaB. Co. v. Jfckson, supra; Pounder ▼, NoriA Sasiem Rail, 
ps., [1898] 4 Q. B. 385. See Jbmel v. Clark <1803), 4 Eop. 259. 

(n) Pbnnder v. NoHh eastern Bail. Ch,, «i^; CM y. Great IPsUsm 
[1894] A. C. 419^ Seep, ^,post. ® 
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'^ere^ a railway oompany has reason to expect a crowd ill a StKNf. i. 
station, it should make reasonable arrangements to control tibe 
movements of the passengers, so as to prevent them from iuvolnn- ^ win 

tartly injuring one another (o) ; but it is not bound to provide ii ii**d *y* 
against voluntary disorder, or to protect passengers from assaults by 
their fellow^passengers ( p). 

It is not negligence for a oompany to admit to its premises a Dnmit«ti 
person who is obviously drunk ; but if it chooses to do so. it is 
its duty to protect other passengers from annoyance or injury 
by the drunken person (q). With regard to the drunken person 
himself, however, there is no duty on tlie company to care for him 
after he has reached his destination (r). 

90. Where a servant is injured while a passenger by railway by Damagei for 
the negligence of the company, an action for damages for the loss 

of his services will lie by the master against the company (•). , 

Sect. 2.— 5pcciof Term$ of Contract. 

91. The contract between a passenger and a railway company is Cirntnu ij 
usually made by the buying of a ticket, on which are printed the 

names of the stations from and to which the journey is to extend, 
and which must have legibly marked upon its face the fare charge* 
able (/). Every railway company is bound to exhibit, in a conspii’iious 
place in the booking office of esush of its stations, a legible list of 
the fares from such station to any place to which tickets are issued 
from that station (a). The agreement to carry a passenger implies 
a contract to carry him to the named destination in a reasonable 
time and without negligence ; and the ordinary ticket is evidence 
of such a contract (if). 
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passenger 
Lound by 
conditious, 


TIm eon tract, lumover, ma^ inelade other tonni md eOfh 
ditions, Mther expressed on the tieket itseli, or incorporated in |bie 
contract by a reference in the tieket to some otbw docnment 
taining such terms and conditions (c). Such terms and eottdi^onc 
are not binding upon the passenger unless he assenta, thereto, 'whkh 
assent may either be express, or implied from the feet they 
were sufficiently brought to his notice (d). 

Where there is a reference on the face of a Mcket to ape^l 
conditions— as, for example, the words “This tieket is issued 
subject to the regulations and conditions stated in the company's 
time-tables and bills” — such conditions are incorporated in tiie 
contract between the company and the passenger (e). And the 
same is true where on the face of the tieket there are words referring 
to conditions more particularly referred to on the back (/). But if 
there are only words referring to Uie back, as “ See back,” such 
words are not necessarily sufficient to bring to the notice of the 
passenger the fact that there are special conditions Qr). When a 
ticket, which sufficiently brings to tlie notice of the passenger the 
fact that it is issued subject to conditions, is accepted without objec- 
tion by the passenger, he is bound by the conditions (k). 

All such cases de[)end on the questions of fact whether the 
passenger knew of the conditious, or whether the company did what 
was reasonably necessary to bring the conditions to his notice. If 
both questions are answ'ered in the negative, the conditions are 
not binding on the passenger (t). But where either question hi 
answered in the affirmative, the ticket and the time-tables, regu- 
lations, and conditions referred to, together form the contract 
between the passenger and the company (k). 


(c) Thompmn y,- Midland Jlail, Co, (1875)« 84 L. T. 34. See also cases in the 
notes following to note (k) inclusive. 

(d) limderson v. »S<cvf«wm (1875), L. E. 2 Sc. & Dir. 470; Harris y, Oredi 
IVeitern Hail, Co. (1876), 1 Q. B.D. 515; Hatkinsy, %?m7^(1883), lOQ. B.D. 178. 

(e) Le Hlanrhn v. London and North Western Hail. Co. (1876), 1 0« P. D. 28i8; 
AfrOarian y. North Eastern Bail, Co, (1885), 54 L. J. (o. B.) 441. 

(/) Harris y. Great Western Bail, Co,^ supra, 

(g) Parker y. South Eastern BaU, Oo, (1877), 2 0. P. D. 416. And see Wood^ 
gate v. Great Western Bad, Oo, (1884), 61 L. T. 826. 

a Bitektcorih y, Lancashire and Yorkshire Bail, Co, (1001), 84 L, T. 774« The 
9 subject IS reviewed in Watkins v. RgmilU supra, 

(f) Le Blanche v. London and North Western Bait. Oo., sfivra. In Hmdersdn Te 
Siet>msim, supra, the plaintiff, n passenger, took a tickot which, on the face of % 
woe a ticket from X. to Y. There was nothing on the face of tbeUck^retetriiig 
to the h^k,‘4>ut on the back were condittons which the plaintiff did vend or 
know of ; it was held that the conditions, were not binding on the fdahrtiflS; 
In Bi^htstdsm, Sfmte A Go, ▼. Boumirte, [id84[| A. C. 217, a tiok^ wee hahded to 
the folded up so that no wiiiting uras visible unless it wke epened. There 

was draw the plaintiff's attention to concStioiii dontein^ tbie 

writing ; aiSr2t was h«hl that, as the phuntiff did not knbir of the oob^tirissf 
and the cemerdid not do what was-msonablr soffident to bring theih to hek 
notice, the cot^fttons %ere not Ui^iiig. In ease the pbrinlffl wee mi 
iBiterate wonmn, « feet which at least one of thus Ltutis thou^' 
dealing wi& the ^uedien wbeQM the carrier had done what wan 
neoeeasry to bring moifaia' - See edse Huepar, v, 

^ MtCasrUni v. NorA Mjpihpm BaB, Co., sm^ ; WoodgptAey, 
jfafff supra i Burke r* ^ih EasUm BaU*€i, 5 C. P* D. 1, >- 
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19 . ^Rieie ii no statutoiy limit to the ooDditiozis which maj; Iw 
inqpoeed upon passengers by railway oompanies oontracfcing to oM^ SwMW 
th^ ({). Therefore, when a man agrees with a rialway comply 
ihat he shall be oan-ied at his own risk, the eompany is not liable Wmeuk. 
in ease the passenger is injured, even though sueh injaries may riwnintnr 
be Ihe result of gross negligence on its part<m). Such a condi* «gn«^sto 
timi also protects the company, when the passenger is injured by 
negligence on the station or premises of the eompany, as well as 
when he is injured in the actual journey (»). But a railway eom- 
pany could not take advantage of such a condition against an infant 
passenger (o). • 

94. When the time-tables and conditions contain provisions that Time-t»bi<» 
a railway company will not be responsible for trains not running 
punctually, a passenger taking a ticket which incorporates such 
time-tables and conditions has no remedy for loss or inconvenience 
through delay, or through missing connections at junctions (p). 

Although a company may issue a through ticket for a journey 
partly on its own line and partly on the lines of other companies, 
it may entirely protect itself by conditions from liability for anything 
occurring on such other lines (q). 

Where a train is notified in the tinic-lables, this ninonnts to a DepikHnro 
promise that such a train will run to accommodato any person who 
tenders the fare; and if tlie train does not run at all, there has ” ' 
been a breach of that promise, for which the company is liable in 
damages to any person who is deceived and suffers damage by the 
false representation (r). But the mere notifying of the lime of 
starting of a train is no warranty that a train will start at that 
time ; and the issuing of a ticket is not of itself evidence of breach 


(l) McCawUy v, Furnru Pail, Co. (1872), L. K. 8 Q. B- CT ; Collin v. Londim 
and North W*»tern PaU, Co. (1876), L. R 10 Q. B. 21'8; ^feCartan v. North 
BaUtm Pail. Co. (1886), 64 L. J. (Q. B.) 441 ; JktchvoHh v. Lancathire and 
Torkthire PaU. Co. (1901), 84 L. T. 774. 

(m) McCauioy x.Famu* PaU, Co., oupra; ffallv. North EaHemPail. {7o. (1876), 

]j« £. 10 Q. B. 437 ; QalHn v. London and North Weotem PaU. Co., oupra. In 
each of caaea the pasaeoger waa traraUiag is charge of onimala and agreed 

to ha oarriad without payment on oonditioa that the company should be under 
no linhili^lor injury to him however caused, or <m condition that he ehould 
ttovat al nm own n^. In Johmon v. Great Hovtheru and Weolrrn PaU. Co. (1874;, 
f) 1. B. C. la. 108, the plaintiff woe allowed on payment to travel in' a carriage 
^tadmd to a goods train. On the tideet was ]iriiited a condition freeing the 
company from any liahility whatever for his safety. In an action for damages 
fc|r pcnonal injwies by negligence, it was held that the plaintiff could not 
noowt, as he waa bound by uie oondition in ^ite of his evidence that he did not 
see it.. 

’Worionen’s tiakets mu ianad on a lymditipn limiting the liability of (he 
cem^aiip iier pwauBalialasfaa to a certain auim. XUs condition is eumeU'mM 
(a .arnttar of ooutnut, but taanf oeraiiaaiea have statutory protection of this 
deaonpthm i» their private Acts. . (See pp. 7t, 72, port. 

M) tfcffva V. Lonam and North itoff. (&., iwra, * 

< M ilawer v, Lmdon and North Waif^ MafU. Co., [1894] 2 Q. B..66. 

Mid>KrtanwiXar^Sarternlua;i^ ircodjratev.l^ihiht'aWc^craihrif. 

Oh (1884^ 61 lf:T.888: DuAworth v. X n m m h ir e and Ft/rhMrt Jhtff; Co.,oiuprtt, 
hh. Jhiritow. Souijt Jfoslssw PaU. Co, pi^),6 0. P. D. 1 : Mwand 

34 & X. 771. ; ' - 

ViitoM T. Qrmt Northern PaU. On 08S<^, 6 K A B. 
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of contract on the part of the railway company if a train doea not 
start when ezpecled (s). 

When a condition frees a railway company from liability for 
delay ** from accident or other cause,’* the company is not protected 
by such condition, when delay is due to gross negligence (0 ; and 
where a condition purports to free a company from liability for 
delay, but contains a statement that “ every attention will be paid 
to ensure punctuality,” such statement is a promise to use diligence, 
and the company is liable for delay due to negligence (a). 

The issuing of a ticket to a passenger is evidence of a contract to 
carry the passenger to the agreed destination in a reasonable time (h); 
and if he is not so carried, the company is liable in damages (c). 

95> Where the company fails in carrying out its contract, 
the passenger is entitled to perform it for himself as nearly as 
possible, and to recover the expense of so doing from the railway 
company (d). He must not perform it, however, in an unreason* 
able, extravagant, or oppressive manner; and a test of what is 
reasonable in the circumstances, is, whether the' passenger would 
have incurred the expense if he had been delayed through his own 
fault (e). 

96. 'The contract made by the buying and selling of a ticket is a 
contract for a deilnito journey, and the passenger is not entitled 
to break the journey into two portions and require the company 
to carry him by two separate transits (/). 

A passenger is only entitled to travel the agreed journey ; and 
where it is a condition of the contract that if a ticket is used for any 
other station or any other train than that for which the ticket is 
issued the ticket will be forfeited and the full fare charged for the 


(«) Ilurtt V. Grent Watfrn BaU. Co. (1865), 12 L. T. 634; LtKhjer v. Inter- 
national Sierpiuif Car Co, (1892), 61 L. J. (a. B.) 501. 

(<) liiirhnaeter t. Great EiuierH Sail. Co. (1870). 23 L. T. 471. 

(a) Le BlaneKe v. London and North Weetern Sail. Co. (1876), 1 C. P. D. 286; 
Suckmuier v. Great Eaatern Sail. Co., eupra, 

(A) JJiiret V. Great ITaierti Sail. Co., tupra. 

(c) UohU T. London and South Weetem Sad. Co. M875), L. B. 10 Q. B. Ill ; 
CiitJie V. Midland Sail. Vo. (1892) , 57 J. P. 368, C. A. It a return ticket ia ieeued to 
X. end back, the contract is broken by the company, if the train by which 
the passenger wishes and is entitled to return is so full that he cannot get in 
(Great Northern Rail. Co. v. Hawen^ (1852), 21 L. J. (Q. B.) 17h). 

(if) Le Blanche v. London and North tVeelern Sail. Co., tupra ; aamlin v. Great 
Northern Jiail. Vo. (1856), 1 H. & N. 408; Jlobb) v. London and South llVstern 
SaiL Go., lUpra. 

(e) he Blanche x, London and North llVsimi Sail. Co., eupra, in which case it 
waa luM that, when a railway oompanv was liable for delay, it was not reason* 
able for a pimnger to take a ^cial train in order to teaoh a aeaside place, 
wtdoh he ma visiting merely for plessure, a few hours earher than he would 
otherwise have done. In Buektnaeter v. Great Etuteru Sail. Co., etypra, how* 
ever, in the oiraumstanoes of that wise, it waa h<dd reasonable to have t^en a 
special train.. It ta often reasonable to hire a cab carriage whsietlMn^way 
company fail in oanymff * passenger to his dsetination m a reasonable tima 
{Httodin X. Great Northern BaU. Ct. eupra). 

(/) Aehton X. Laneiuhireemd Yotrkhire Sail. Go., [1004] 2 E. B. 313 ; OuetuMt 
V. Medtadfe, [10061 2 E. B. 288. See also jAundou and North Wuter» ijiiiL Co, v, 
mnekdiffe, [1903J 2 K Bi 82. See note (y). ^ 87, poet. 
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joTuriMj actually taken, the company is entitled to enforce the 
eon^ton, if the ticket is used for any station beyond the agreed 
destination, or if it is used for any station short of that destination, 
in case the fare for the shorter journey is higher than that for the 
longer (y). 

Where a deposit is paid by a passenger taking a season ticket, such 
deposit is not recoverable if it is a condition of the contract that it 
shall be forfeited in case the ticket is not delivered up to the com- 
pany at the agreed time, and the ticket is not so delivered upt/i)> 

Sect. 8. — Journey over tergal Syetemt. 

97. A railway company, by issuing a ticket, not only contracts to 
curry the passenger to bis destination, but also undertakes that it 
will use due care in the management of its trains, and as regards 
the condition of its line ; and if it runs its trains for part of the 
journey on the line of another company, it gives the same under- 
taking in regard to the other line (i); and if the passenger is injured 
by the negligence of the other company, or their servants, while 
the train of the contracting company is on that other company's 
line, tlie contracting company is liable {k). 

When a railway company issues a through ticket for a journey 
partly on its own line and partly on the line of another company, 
it contracts that the passenger shall be carried the whole journey 
with due care on the part of everyone who has any duty in respect 
to every train in which he is being carried ; and part of this con- 
tract it performs by means of contracts with other persons (f). 
The contract is the same whether the train in which he is being 
carried is a train of the contracting company or of the other 
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(</) Great Northern JiaiL Co. v. Winder^ [1892] 2 (i. B. 595 ; Great Northern 
Rath Co. V. Palmer f ri895] 1 Q. 13. 8G2 ; London and North Weetern Rail, Co, v. 
HinchcHffe^ [1903] 2K. B. 32. la the last case it was ft i .>ndition that any 
passenger using a ticket for oiw other station than that for which it was available 
would TO requii-ed to pay the difference between the sum actually paid and the fare 
between the stations from or to which the)>amoger actually travelled » or at the 
option of the company the fare from the station to which he bo<»ked to tho end of 
the journey. It was also a condition that no persons ehouJd rebook at an inter- 
mediate station by the same train. On the journey from X. to Z. theie was an 
intemiediata station Y. The fare from X. to Z. was 2i. that from X. to 
Y. Is. 6d., and that from Y. to Z. Id, The defendant, intending to travel from 
X. to Z., only took a ticket from X. to Y., and at Y. (xintinned in the train and 
tendered 1(L The company demanded 9d. It was hold that, according to the 
conditions of contract, the company was right in its deinami. 

(A) Cooper V. London, BrighUm^ and So^dh Coast Rail. Co, (1879), 4 Ez. D. 
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(f) Great Weetem Rail. Oo, v. Blake (1862), 7 H. d N. 987. 

(*) im. : Thamae v. Sh^neif Rail. Cb^l871), L. R. 6 Q. B. 266. In the latter 
caae the plaintiff took a ticket from the defendant company lor a journey to a 
station on the Tafl Yale Oompany^e line, the defendant company havi^jjowets 
to run their trains over the oth^ eompany’b line to that station. While the 
defendants’ train in whidi the plaintifl was travelKng was on the Taff Vale line 
an accident happened to the train, owing to negligence on the part of the Taff 
Vale C^mpanyn servants, without any negligence on the part of the servants of 
Uie dsfendants. The defendants were held Hable for damages for tho injuries 
suflhred by the plainHff in ihe accident. 

(0 Thomas v. Rhymntg Rail. Co., eapra. 
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Biot. 8. eotnpBtiy (tn). The ium<eoiitraetiiig company, however, k ttso 
Journey liable for the conseqaences of the ne^igeoce of any seryurt di timt 
overaeveral company (n). 

Sygteme. Where, by agreement between two cmnpaniee which mn troine 
Ticket avail, between the eame termini, a passenger taking a return ticket hrom 
able by either qqq company may return by a train of the other company, the 
of two mes. OP non-contraeting company is liable for any negligence d 

itself or its servants towards the passenger when returning by its 
train (o). 

Conditione Where a through ticket is issued subject to a condition restricting 
in^Uirough** liability of the company for injuries to the passenger, the eon- 
ticket. ^ dition protects not onlyue company issuing the ticket, but also 
the other companies over whose lines the ticket is available (p). 
And when it is a condition of the contract that the liability of the 
company issuing a through ticket shall be limited to occurrences 
on its own trains or its own railway, it is not liable if the passenger 
is injured when travelling in the trains of other companies, or 
while on other companies’ lines (q). 


Sect. 4 . — Measure of Duvtagts, 

Cbmpenmtfon 98. When a person has a right to receive damages from a railway 
for 'aTn'lInti personal injuries, these damages may include conipon- 

inetiical sution for pecuniary loss, compensation for bodily pain and suffering, 
expeimefl. . and the actual expenses (such as for medical attendance etc.) which 
have been incurred in consequence of the injuries (r). 

In assessing damages for such pecuniary loss the jui-y may tn-lm 
into consideration what the plaintiff’s income would probably have 
been if he had not been injured, and how long he would have been 
likely to have earned it (s). 


Utk) Jhi'j'iott V, North JfUiaiem Hail, Co, (1868), L, B. 3 Q. B. M9. 

(w) Self V. Isondoiif lirigkUm^ and bottih Coast liaU, Co, (1880), 42 L. T. 
J73. 

(o) .Fotdkes V. AhtropoHtan JNstrict Rail, Ca, (1880), 6 0. P. D. 157. 

(p) J/uU V. North Eastern RaiL Co, (1875)» L. K. 10 Q. B. 437. In this caae 
tho plaintift was a drover travelling in charge oi a number of sheep from a 
station on the North British Bsilwav Company's line to a station on the defen« 
danU’ railway. A ticket was issued to him by the former company allotring 
him to travel free in the same train as the sheep on oondition that he ttavelled 
sol4»ly at his own risk. While the train was on the defendants’ Kne it was in 
collision with another traia through negligence on the part of the defendants* 
servants, and the plaintifl was injured in the collision. It was hdd t3^t the 
defeudantnompany was protected from liability by the conditions of the ticket 

{fj\ Burke v. South Eaeitm Rail, Go. (1879), 5 C. P,.I), 1. 

(r) RhiUive v. Londwk omd Sooth Wteitm Rail. Go. (1879), 6 0. P. D. 280. In 
this ease tiho ^ntiff was an emixSjnt physidan who had been seriously 
injured in a jpailway aoddent, and a jury awaked him jBt8,000 
CoucKinon, O.J,f in summing up, told the jury that absolute oompmisatibtt wiiS 
not tl&e true mseeuie of dama|^; they must ha fair and reaaomddc ; one 
element to be teJeen into aocount was the bodily pete end suiteite^.lSie 
had endured ; anotliier . ites the loss of his prolesii&dial inorane iSr lnitarS : 
anoteer element to he conddered was Ute probatnltty that for a furtW MUi he 
worn be unable to ^Hoer his urdTemion. Ihie dtreetion was epproved of hr 
the Cemit of Appeal, 8ee^1)AMAOKS, y 
{$) RhiUipi V. Imionjfmi South Wetkm Bril. Ob. (I878)| 5 Q. B- B; t8, : ^ 
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Th« Conti td Apjwal vriU not readily interfere mth a verdfet fer 
damages to bodily injnries on the ground of auunint (0- 

'Where n^ligenoe for which a railway company is responeiUa 
eaoses reasonable fear of immediate bodily injury, and tho fright 
causes nervous shock, and the shock causes illness, damages for 
such illness are not too remote even though no immediate physical 
injuiy was caused by the negligence (a). Again, where negligence 
is the cause of such a degree of fright os to make it reasonaido for 
a passenger to leap out of the carriage in which he is travelling in 
order to avoid the threatened danger, damages for injuries caused 
by so leaping out are recoverable (k). 

But where a pregnant woman was in al'ailway accident, and the 
shook affected &e child before birth, so tliat the child was injured 
for life, it was hold that the child could not recover damages against 
the company (r). 

99. Where an injured person is entitled to damages for negli- 
gence from a railway company, the fact that the plaintiff was insured 
against accidents is irrelevant, and the company has no right to 
require the damages payable to be reduced by tho amount insuroil (d). 

100. In case a railway company has broken its eontracfc to (*arry 
a passenger to the agreed destination within a reasonable tiuH% 
the passenger is entitled to recover as damages from tlie company 
the loasonable expense to which he is put by tho delay (p). 'i'huB» 
the expense of hiring a carriage to reach his home or the expense of 
staying a night at an hotel may in proper cases be recovered as the 
natural result of the breach of contract by the comjiany {/). Asa 
rule^ in such circumstances the cost of a special tram could not bo 
recovered, as it would be unreasonable to incur so heavy an 


(t) PhtHipB V. Ltytidoti and South Western Jiait, Cq, (1879), b Q, li. 1). 78; 
Saundfra v. Londmt and North Weatern JRaiL Co. (I860), 2 L T. 

(tt) JMl V. arcai Narthfrn liatL Co. (1890), 26 L. R. Ip. 42^ , DuHtu v. White 
A Soita, [1901] 2 K. B. 669. In cases the liisli and English courts 
reii|iective1y lelused to follow the decision of the Pnvy Council in ri(t(*rian 
J^ihoaya Commiaaionera v. Coultaa (1888), 18 App. Cas. 222, which is conlrndictoi y 
of the statement in the text, and which, it is suhxnittod, cannot bo upheld »See 
title DauAOES. In Dyme v. Great Southern and JV^tem Nad. Co. of Jrelawl 
(I8HI) (unreported, referred to in JkJt v. Great Northern Naif. Co., avpra), tho 
plaintiD waa the manager of a telegraph office situated close to the defendants' 
railway, the negligee of the dmendants a train ran into tliis office and 
almon demolished it. The plaintiff was so frightened at seeing the building 
oollapaing around him that the shock made him seriously ill, though in fact he 
was not tonohed Iry the ffilling wails. In an action for damages for the 
injury suffered the jury eave the jdaintiff substantial damages, and it was held 
thiat the damages were not too remote. 

(d) Janea v. Bwoe(1816), 1 Stark. 493. 

(e) Walker v. vreot Northern Go. (1391), 28 L. B. Ir. 69. 

Bfidhwm y. GfeoA Western Kail. Ca. 6^74), h. B. 10 Exch. 1 ; and in 
aseeseiiig damages in any action iindet the Fatal Aoddents Act, 1846 (9 A 10 
Vkta c. 93), HhSen sholi not be taken into acodunt any sum paid or payable on 
Ike dealk of the deeeaaed under any contract of aseurance or Insurance (Fatal 
Aeadents Act, 1908 (3 IfSdw. 7, o. 7), s. 9), As to liability of tiie insurers, 
see tjtlo lasuBAnoBt 

(tt) JU Bftmeht t. Zomkm and N'oHh AdZ. ('/>. (lt>T6}, 1 C. 1^. D. 2^6. 

to mW M, p. S6, ante, • ^ 

(/) V. todf Nerikem Sail, Qm). 1 H. * 408; mb» v 

' ^ ^ fTetAn m. Oo. 10 Q B. lU. to p. <6. ant' 
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expoDse (g) ; but if the cireamstanoes were so urgent as to mi^ thg 
taking of a special train a reasonable thing to do, even this ooet 
might be recovered (h). 

No damages are recoverable for mere vexation and disappointment 
caused by delay ; but damages may be recovered for real ineonve- 
nieuce which is appreciable and capable of being specifically stated (t)< 

Damages which are not the natural and probable result ol the 
delay cannot be recovered {k) ; hence, as a rule, loss through missing 
hnsiness appointments is too remote (1); but in certain oircum-i' 
stances, where the company has notice of the object of the 
passenger’s journey, such loss may be recovered (tn). And when a 
working man loses a day’s wages, through the train by which be is 
travelling being delated by negligence, and the company is not 
protected from liability by contract, the man may recover a day’s 
wages as damages (n). 

101. For a railway company to allow its carriages to be over* 
crowded is a breach of its implied contract to afford its pas- 
sengers reasonable accommodation. If substantial injury can be 
proved as the natural result of such overcrowding, no doubt damages 
for such injury may be recovered ; but it is not a natural result of 
overcrowding for a passenger to be assaulted or robbed (o). 

Sect. 5. — Offenee$ by Peutengen^ 

Bttb-Ssot. 1. — By SUitute. 

102. Every passenger by railway is bound on request by a servant 
of the company to produce, and if required to deliver up, a ticket 
showing that his fare is paid, or else to pay the fare from the place 
whence he Blurted, or else to give the servant of the company his 
name and address. If he make default, be is liable on summary 
conviction to a fine not exceeding forty shillings (p). ^ If, having 
failed lo produce or deliver up such ticket or to pay his fare,' the 
passenger refuses to give the servant of the company his name and 
address, any officer of the company or constable may detain him 
till lie can be brought before a magistrate (g). 

Whether or not a passenger has failed to produce his ticket is a 

(ff) Lt Blancht v. London and North Wtstem Bail. Co. (1S76), 1 C, P. I). 286. 
SoQ note («), p. C6, ante. 

(A) Jfuctmaater v, Urmt Eofiem Bail, Co. (1870), 23 I* T. 471. 

(•) Hamlin ▼. Great Northern Bail, On. (1806), 1 H. & N. 408 ; Hobber. London 
and South Weetem Bail. Co. (1875), L. B. 10 a B. 111. 

(k) 'Where a paseennT caught cold from having to walk home at night in 
nm, itWas hdd that damages for her Olneas were too remote, and could not be 
recovered (^oMi v. London and South WeitemBail. Co., etipra) ; hutthe correct- 
oeM of the dedsioii has been doubted [McMahon v. Field (1881), 7 Q. B. 'D. 501), 

if) Hamlin V. Great Northern Bail. Co., eupra. 

B^udtmatler v. Great JEaitem Bail. Co., eupra. 


r. Midland Bail. Co. (1892), 57 J. P. 388, G A . ; and see Ducketorth 
V. Laneaehiro and Torhhire itod. Co. (1901), 84 L. T. 774. 

(o) Jaekeon T..Jfe(n»o((lan BaG, Co. (1877), 8 App. Gee. 193 ; Pounder v. Norik 
Eaetem BaS. Cu., [1^1 1 Ch B. 385 ; Cohb v. Great ITestmi Bail. Co., 118941 
A. 0. 419. See n. 52, ante, 

(p) Begnladon of Bailwasre Aft. 1889 (52 dt 53 '7ici o. 57), e. 5 (t). A 
•eeeon ticket is within this provision ; see Woodard v. Eaetem Oountm Sail, 
Oe. (1861), 4 L. T. 336. See title RAinwATS Aim Casau. 

({) Bagnlatioit of BiRwayt 1889 (52 A 53 YH 57). «, 3 (2). 
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qaestioii of fact (r). If the passenger gives a name and ad^hwuii 
the oom^ny has no right to detain him to make inquiries whe&er hr 

the name and address given are correct ; and if it does so detain PniWMHW. 
him, it does so at its risk («). 

108 . If any person travels, or attempts to travel, on a railway TrtTeUfiiir 
without having previously paid his fare, and with intent to avoid *®J®**^ 
payment thereof (Q ; or having paid his fare for a certain distance, 
wilfully proceeds by train beyond that distance, with intent to avoid of fAie. 
payment of the additional fare for the additional distance; or 
having failed to pay his fare, gives, in reply to a request by a servant 
of the company, a false name and address^ he is liable on summary 
conviction to a fine not exceeding forty shillings, or in the case of a 
second or subsequent offence to a fine not exceeding twenty pounds, 
or, in the discretion of the court, to imprisonment for a term not 
exceeding one month (a). 

The fare payable by a person who has travelled without pay- 
ment may recovered irrespective of that person’s liability to 
punishment (i>). 

Where a passenger, who has arrived at the point to which he 
has paid his fare, wilfully refuses or neglects to quit the carriage in 
which he has travelled, he is liable to forfeit to the company a sum 
not exceeding forty sluilings (c). 

Sub-Sect. 2.— J7n<fer Bye^law$. 

104 . Railway companies have power to make, under their common ol 

seal, bye-laws not repugnant to law, in order to prevent any niuHance 

(r) If a ^afisenger in fact has a ticket, but cannot find it when mqiiirod to 
pr^uco it, it is for a jury to say whothor he has failed to produce it (lirotherton 
V. MHrojmlUan and Diitrid Jvini Oommittu (1893), 9 T. L. R. dod, and, on 
appeal, ibid. 645). 

(«) If the name and address given are in fact correct, thoro is no power to 
detain the passenger ; and it is immaterial that the company nad reasonable and 
probable cause to suspect that the address was incorrect ( v. LMiflon, 

Chatham^ and Dover Hail, Go, (1893), 62 L. J. (q. b.) 378). 

(0 Where A. was found travelling with the forward half of a return ticket 
issued to B., which ticket had been issued at a cheap rate, and was marked 
** not transferable,” it was held that there was eviden^ that A. was travelling 
** without having previously paid his fare and with* intent to avoid payment 
thereof” {^Lanydon v. HowelU (1879), 4 (4. 13. I). 337). Where the defendant 
traveUed in a second-class carriage with a third-class ticket with intent to 
dehand, it was held that he had not previously xiaid his fare, and that his c/induct 
brought him within the same words {Qillinykam v. Walker (1881), 44 L. T. 716), 
fcjee also v. KUtiek (1891), 60 L. J. (m. c.) 61 . 

(a) Regulation of Railways Act, 1889 (52 & 53 VicL c. 57). s. 5 f3). 

(5) IluV/., s. 5 (4). The aafendant was found ti-avelliug in a nrsi-class car- 
riage with a socond'class ticket, and on being asked to pay the excess refused. 

He was then proceeded against for travelling without having previously paid 
his fare and with intent to avoid iiaymenl thereof. When the magistrato heard 
that &e excess had been demaiidedl he disnussod the summons, and it wi^held 
that the magistrate was wrong in dismissiDg the summons on siidfi ground [Noble 
V. KUUch, $upta). Where it cost more to take a ticket to X., an interme^te 
station* than to Y,, the more distant statioo, and the defendant took a ticket 
to Y., hot left the train at X., it was held that a similar charge ^inst him 
was not maintainable (R, v. Fttrt (1855), 4 £. <& B. 598). As to eivtl liability 
for Iho difference of larss in such a case, see tfreat Northern Ch, v. Wtude^^ 

{18921 2 Q. B. 595 ; and p. 57. a*de* 

(p) Railways Clausea Cansolidation Aot, 1845 ^ Virt. c, 90)| ^ lOSt 
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in their carrktges or on their premisee, and j^enerally to .rngolato ihf 
travelling upon their railway {df, and to maintain order inandrego^ 
late the nee of their stations and the approaches thereto (e). . Soeh 
hye-laws have no effect unless approved by t^ Board of Trade (/). 

Notice of bye-laws most be posted at every station of the,^m- 
pany ; and no penalty imposed by any bye-law is recoverable dhless 
such bye-law is so published (g). 

The bye-laws may be proved by the production of a copy examined 
and certified by an officer of the company ; and if evidence is given 
tliat copies were posted at the stations material to the proceedings, 
it is not necessary to prove that copies were posted at all the 
stations on the system (n). 

Local authorities and tramway companies may make bye-laws 
for similar purposes with regard to tramways. Such bye-laws must 
be published by advertisement, and may be disallowed by the Board 
of Trade (t). 

lOff. Travelling without a ticket, travelling in a class of carriage 
superior to that by which the ticket authorises its purchaser to travel, 
using a ticket for a day or for a train for which it is not available, 
refusing to produce a ticket when required, are all offences under 
the statutes when there is an intention to defraud on the part of 
the traveller (Ir). A bye-law which purports to make such acts 
punishable in the absence of fraud is nlfra vires and void (Z). 

A bye-law requiring a passenger by a tramway to deliver up 
a ticket if required, or else to pay the fare for the distance he has 
travelled, is reasonable and valid, as being necessary to enable the 
company to regulate the traffic (/n) ; and a passenger who refuses 
cither to deliver up a ticket or to pay the fare for the journey he has 
travelled may be convicted of an offence against such bye-law, even 
though he has paid for a ticket and lost it (n). 


il) Bailways Olatiees Oousolidatiou Act, 1 845 (8 Viet. o. 20), as. 108, 109. 

'<) llenrulution of Itailways Act, 1889 (53 Sc 63 Viet c. 57), a. 7. 

'/) Baitwsy Begiilation Act, 1840 (3 & 4 Vlot. e. 97), a. 7. 

(V) Bail ways Olansee Consulidatioti Act, 1845 (8 Viot. o. 20), s. 110, 

(5) Mottmtm v. Eattem Gountim Rnil. Co. (1859), 7 0. B. (N. a) 58. 

(0 Tnunways Act, 1870 (33 & 34 Viot o. 78), s. 46 ; soe title Toamwavs 

AND lilOUT BaILWAYS. 

(k) See p. 61, ante. 

(f) Doardm v. Toumiend (1865), L. B. 1 Q. B. 10; BmlAont t. (1878), 

8 Q, B. D. ^0 ; London, BrightoH, end South Coast Bail, Co, f. Watim (1879;, 
4 C. P. D, 118 ; Saunders v. Som(A Rutsm BaB, Co. (1880), 5 Q. B. D. 456; 
Jhfsou V. London and North IFetleni Co. (1881), 7 tt. B. D. 32 ; Saffam v. 
North Stgffordshirs Bail. Co., (1894] 2 Q. B. 821. Sinoe 1905 all the iailway 
oompaiiiee in Ihiglaiid hanre taeaed IreA eete of bye-Uwe ; sad the hye-lswi 
eowsdend sad diaapptOTed of in the shove oases hsve bun sUered or have 
diasppesfed. Except aa ilinstmting the general prinoipIeMsted in the text, 
thsee csise hsve thoefore ceased to b^of great inwOTtaiMis. 

’ *• ^ F1896] t Q. m 

(«)^«iif T. Orem (1906), 71 J. 1^. 18. A pasaeanv pi^ the fsie demsnded, 
bat refused to qeo^pt tte tieket offered him by m eondiKtor on.tiw Motttid 
that there vtmd eowlitioa upon it Knutiag the JiahsUty of the^bwlisr cf the 
tramway for pennhal;isjoriee. Hm tkkot drofqMdon tbefloierand kytiiSre, 
Chiin inepsotor seen el%wsrdgjMhiag the psswinger for Iris tiebit he pctntid 
tjS, it on the floor, imaeed ttrfOitiMr pwdnoiit or to pey.a eeeotaw.time, 
fold It WM held that he c^d not be oonvwted S ■foiihirBye4sw ( 
t, (1905), 89 166). 
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A b^e*tav irbioh requires a passenger on a tramsray, si)io Imm ‘■ 

a ticket, to shoW the ticket if required, is also reasoitaUe (e)> ^ BiPjW s br 
So is a bye-law requiring a passenger on a light railway to pay his SsMMins 
fare to the conductor, upon demand ; and a passenger who refuses tc 

to pay on demand may be convict^, even though he baa no tbowkc 
intention to defiraud (p). ‘•‘**1- 

Where any local authority or company is given power to make Hye4«wt w 
bye-laws for preventing nuisances, it bos power to declare that 
a particular thing, if capable of being a nuisance, is a nuisanco 
when committed on its premises or in its vehicles. Hence a 
bye-law promding that no person shall swear or uso offensive or 
obscene language in a trntucar is valid, (Aid it is not necossaty 
the bye-law to contain such words as “ so as to be a nuisance or 
annoyance to other persons ” (q). 

A bye-law may be divisible, and, if so, may be good in part and Ryc-iiiw 
bad in part ; and effect may he given to the part that is good (r). ** uirWUe. 

Wliether a bye-law is good as a bye-law or not, it may be binding 
as part of the contract if incorporated in tho contract by reference 
on the ticket (s). 

Where a sum of money, the amount of which depends on the Sum <in« 
circumstances of the cose, is alleged to be due under a byo-law, P***^"* 
Bummagr proceedings under the bye-law to recover that sum 
cannot in general succeed, unless the specific sura claimed was 
demanded when the liability was incurred (<). 

Where a company acta in such a way as expressly or impliedly Wnivor ot 
to waive the obligation to obey a bye-law, it cannot enforce 6r 
avail itself of such bye-law (u). 

Sect. 6 . — ForcUtle Removal of Pa$»enycf$. 

106. A trespasser, or a licensee whose licence has been revoked, Kcmovai ot 
may be removed from the premises of a railway cpnipany, and if he ‘■rcmuwii.T*. 
resists, reasonable force may be usod to exiiel bim (o). 

It is within the scope of the authority of porters and other i{.>iMovat for 
servants of a railway company to remove from Tiho company’s miMonUuct. 
premises or trains persons misconducting themselves. Hence, if a 
porter erroneously believes that a passenger has misconducted 

(o)/Z<Mw V. FoIt), [1896] 1 Q. U. 2S6. If the paaeengor when required to 
show bis ticket hw not yet hod s ticket given bim, or hod lost bis tiiikf>t. hs 
ooifld not be oonvioted under that bye-law ot not showing it {ibiU., per 
Lmnuev, L.J., at p. 208). 

(«) Tafey v. TeUt (1906), 96 L. T. 24. 

fy) dentet ▼. [1902] 1 K. B. 100. 

(r) IhuM V. Lmtiue and North fVetitern Bail. Co., tapra ; see R. y, Lundio 

(l661).llIoJ.(^)lfii 

M Ba/Oer v. BkoMtld, and Lineolmhire Bail. Co, (issal 21 

Q.B.l>.M7,perLotid EbSsr. KB., stn, 211. 

(A Broam v. Groat Baiitm BaB Co. (1877\ 2 Q. B. 1 ). 406. 

■ («) /ssftfnss V. Gnat Nortkom Bail. Ob. (1866), L. B. 1 a Br 7. 

(«) See Wood v. LedhOUr (1646). 16 K. 4b W. 8!!8 ; and title T«mpjuis. A 
pamatMtt by nilway bos not on s a bs m ont over the railway; but parsons 
tmlawmBy on nreuiseB of a raiiwti^oouipanr may be rsntovsil iSuiltr v. 

Mmoebeo^, omd Liatolnekirt MoM. Cb. (1^8), 21 K JX 607, tor Lord 

linghKB..arp.2n>. 
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himself, And forcibly Removes him, the coii)t)any is liable ill 
damages for the tort of its servant (b). If, however, a servant of 
a railway company commits an assault which the company would 
not have been justified in authorising, he cannot be acting within the 
scope of his authority, and the company cannot be liable for the 
tort (c). If in the performance of a general duty such servant disobeys 
a particular order, the company may be responsible for his acts {d). 

It is within the scope of the authority of a porter to prevent 
persons travelling in wrong trains; and if, in the mistaken belief 
that a passenger is in the wrong train, a porter forcibly pulls him 
from the train and injures him, the company is liable for the 
grief's act though it was committed in disobedience of particular 
instructions given to him (c). 

No one has a right to enter a railway train unless he has agreed 
with the company to carry him ; and a person entering a train 
without having previously taken a ticket may be removed from the 
carriage, even though he be willing to pay the fare (/). The failure 
to produce a ticket on demand is primd facie evidence of fraud (f/') ; 


(b) Lowe V. Great Northera liitti, Co, (ISOil), 02 L. J. (o. B.) 521. Jiy tho new 
bye-laws of the English railway cooQpanios (see note (/), P. 02. ante) any persini 
may be forcibly removed from a train or from the oompanv^s proudses who ref ueifs 
on request to leave in the following circumstances : whore ho enters a com- 
partment which is already full, and remains in such compartment after being 
requested by any passenger therein to leave ; where he, being a male person 
almve eight years of age, travels or attempts to travel or remain in any carriage 
marked to be for the use of females only ; where he mounts on tile roof, or 
travels or attempts to travel in any van or part of a train not provided for tho 
conveyance of passengers ; whore he is simoring from any infectious or con- 
tagious disease; where he is in a state of intoxication or otherwise in an 
uiitit or improper condition for being a passenger, or where Ins dress or 
clothing is such as to be likely to injure the cushions of the carriages or the 
clothing of other pasMUgors ; where in any train or railway station he uses 
threatening, abusive, indecent, obscene, profane, or offensive language to the 
annoyaiice of other persons, or behaves in a riotous, disorderly, indecent, or 
offensive manner, or molests or wilfully interferes with the comfort or con- 
venience of other passengers ; where he smokes in any carriage not provided for 
smoking, or in any part of the company's premises where smoking is expressly 
prohibited ; where he enters, remains in, or uses any carnage or part of the 
C4nni>any*8 premises for the purposes of betting or wagering ; or where he spits 
upon the floor or any part of any carriage, or on a platform, or on the floor or 
wall of a refit>8hment room, bookiue hall etc. It is submitted that all these 
matters amount to misconduct, and tnat the provisions for removal are vali^. 

a See title Aquncv, VoL 1.. pp. 165, 166, and oases there cited. 

I Buyley v. JUancheeter, Sheffield, and Lincolnehire RaiL Co. (1873), L. Ik S 

0,>. W8. 

(f) I hid. 

If) McCarthy ▼. Dublin, WirJdfw, and Wejford Hail. Co. ( 1870 ), I. R 5 C. L. 
244. By the bye-laws of the Englidi railway companies now in foroe, it is pro- 
vided that ** no person shall enter any oarria^ or vehicle usu^ tho railway, for 
the pumMe of traveUing, anleM and* until he or eHaeone on his behalf ^11 
Imve^Mfti&ed from the company, or from some other company or person duly 
authorised in that behalf by ma company, a ticket entitling him to travel 
therein/ Any vpmm tnfrinj^g at not obaming this bye-law and reguk^n^^ 
and failing to nave the catmi^ or vehicle immediately on requetA by any duly 
authorisedWvSnl or agent of the company, majia removed Omrefrom by or 
under the direotioa of eudh servant or agent.'* iniis bye-law appears to be in 
aeomdanoe with the deeiiion in thdhhove case. 

(S) 8a«nd»$ ?. SMtk JSmtfm SttU. Co, (19iS0)i 6 Qi S. DPwMk Mr C<WR* 
RRRV, O.J., »t p. 461. « 
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fmt it is not conclusive, and if a passenger has duly taken a InImIi, 
but fails to produce it on demand because he has mislaid it, Mid 
refuses to pay over again, be cannot be removed from the carriage, 
and if so removed may have a right of action for assault against 
the company (ft). And where a company chooses to waive the 
benefit of any bye-law or regnlation made entirely in its own 
interest, it cannot remove a person from a train for disobedience 
to each bye-law or regnlation, except at the risk of an action for 
damages (»). 


Part IV.— Statutory Control of Carriers’ 

Business. 

Sect. 1. — Reasonable Facilities. 

107. Railway companies and canal companies are bound accord- 
ing to their powers to afford all reasqsiable facilities for the receiving 
and forwarding and delivering of traffic upon the railways and 
canals belonging to or worked by them; and railway companies 
and canal companies which have or work railways or canals 
forming a continuous line of railway and canal, or having the 
teiminus, station, or wharf of one near the terminus, station, 
or wharf of the other, are bound to afford all due and reason- 
able facilities for receiving and forwarding by one of such rail- 
ways or canals all traffic arriving by the other without any un- 
reasonable delay, and so as to afford the public all reasonable 
accommodation (ft). 

A railway station is to be considered as part of the railway, 
and a wharf or landing place used for public traffic; as part of the 
canal; and a station, terminus, or wharf is deemed to be near 
another station, terminus, or wharf, if the distance between them 
does not exceed a mile, unless they are situated within five miles 
of St. Paul’s Cathedral (f). 

Nothing in any agreement which has not l)een confirmed by Act 
of Parliament, or by the Board of Trade, renders a company unable 


(&) BuUsry. Manchester, Sheffield, and LinecAmhire Rail, Co. (1888), 21 Q. B. I). 
207. But where the ticket incorporates a condition that the pasHonger will pro- 
duce hie ticket on demand, or, failing to do eo, will pay, although be may not be 
fordUy removed for failing to prMuoe the ticket, the company may leouver 
by action the amount be hae contracted to pay on ench failure (ibid.). 

(i) Jtsmings v. Great Msrtheim Rail. Co, .(1^), L. £. 1 Q. B. 7. 

(ft) BaUway and Genatl^o Act, 18d4 (17 A 18 Viet. c. 81), e. 2. " Traffic ” 
includcepBeaengereand their luggage, aadaU kinds of eoode, animals, and otheir 
thinge canied % any railway nad canal ooippany, ana also carriam, wsgona. 
tnudie, boats, and other vehidss suitable for a railway or canal (ibU., a. 1). See 
tide Bailwats akd Cakata ^ * 

(0 IhU., s. 1. These providons Mily apply to railway eompsnilf sad canal 
ccapatiies, and railway and canal compani^ Thus they do not ap{4y to a dock 
Ootopeay Trhii|i|— rr a line of railway oonaeoting two dodra beloaging to the 
eempanr (JBa^tnd Bluest India Dodt Os, y. Skats, Savitt and. AtMm Os, (1888), 
80 Cb. D.’«24). 
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skot. 1. to afford, or authorises a company to refuse, such reasonable 
Reasonable facilities for traffic as in the opinion of the Railway Commis* 
Facilities, sioners (m) are required in the interest of the public (n). 

Two or more companies may be compelled by the Oommis* 
sioners (n) to carry into effect, by mutual arrangements, any order 
for the purpose of securing to the public such reasonable facilities 
as they are required to afford (o). The facilities which companies 
must afford to the public include the receiving, forwarding, and 
delivering by every company of through traffic at through rates or 
fares (p). 


When onicr 
to afford 
faclliticR will 
be made. 


108 . Tlaihvay companies are only required to afford facilities 
according to their powers ; and as the powers given to some com- 
panies by their special Acts of Parliament differ greatly from the 
powers given to other companies, so the facilities that can ho 
required differ, and the special Acts must be read with the geneial 
Acts to see what facilities can he ordered (q). 

In making an order against a railway company to afford facilities 
the Commissioners will consider chiefly the convenience of the 
public (r). It is not necessary for an applicant to prove an indi- 
vidual grievance, hut it is necessary to prove an existing public 
inconvonionco, and to show that the facilities applied for will be 
conveujiont to the general traffic of the company (s). 

Such facilities, however, will not he ordered, even though proved 
to lie convenient to the public, unless it is reasonable to require 
the company to afford them (a ) ; and, from this point of view, it is 
material to consider the method in which the traffic of the railway 
can coiivoniontly be worked, and tlio extent of the powers of the 
comi>any (h). 


(m) the CoiuruinHionci'H of Uio Kuilway and Cauiil roniinisHioii appciintod 
undor the Kail wav aud Canal TratUc Act, 1S88 (ol & 52 Viet. c. 25). 8ee title 
KaILWAVS and CANA1.H. 

(;/) Jvuilway and ("anal TralRc Act, 18S8 (51 & 52 Vint. c. 25), s. 11 ; Jiifihton 
Local Hoard v. Laocashiroand Vvrkf-hire HaiL Vo, (1S9.‘J), 'Bily. &Oun. Tr. Cos. Td. 

(fi) Hallway and (?unal IVuftic Act, 18S8 (51 & 62 Viet. c. 25), s. H. This pro- 
vision ovorrulos the dcci.siou iu Toomcr v. London^ Chatham, and Dover Rail, Co^ 
(I87T), 2 Ex. D. 450, AiVhere two railway companies each had a station within 
a mile in a town, aud there wfis iu existence a line coiiuectinp^ the stations, 
which, however, was not used for pasf^ni^r traffic, the Commissioners made an 
order oji the companies to afford facilities for thmugh passenger tralDc, and 
ordered the two companies to make mutual anangements for carrying that 
order into effect, and to submit a scheme to the court for that puTpoBe ^Mai^latone 
Tou'n Om'oeii v. i^outh JSaUem Rail, Cu, and London , Chatham^ and Dover Rail, 
Chh (I8ffl)* 7 Hy. & Can. Tr. Gas. DU). 

(p) Uailway aud Canal Traffic Act, 1888 (51 & 52 Viet c. 25), s. 23. As to 
through rates, see p. 72, post, 

(q) Thants Sulphur and Copper C\>‘v. London ant North Wtstern Rail, Co, 
(1881), ^ Ry, A Cto. Tr. Caa. 455. 

(r) lieadeil V. Basleni Counties l^til, Co, (1857). 2 C. B. (x. s.) 509 ; Painter 
V. Londim, BnV/5fo«, ami South (\Htst Rail, Co, (1837), 2 C. B. (w. 8.) 702; 
Marriott v. Lhtiaon and South Western Rail, Co, (1857), I By. & Can. Tr. Cos. 47. 

(•) Barrett v. Great Northern Rail, Co, and Midland Ritil, Co, (1857). 1 By. & 
Cau. Tr. Can. 38. v / 

(«i) Neivry Navinaiiott Cfe# v. Uredi Northern Ruil, Off, (1889), iJly. A Can* Tr. 
Gas. Kti. ^ 

(6^ Qrettt Western Bail, Co, y. Severn and (1886). a By.* C m*. 
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Facilities will not be ordered where the expense of nlTording them Bwrr, i. 
would be exorbitant, and out of proportion to the needs of the Beasooible 
traffic (c) ; and the convenience and acci>minodation of the public F acOtti es. 
will only be considered in relation to the facilitating of traffic on 
the railway (d). 

109 . A railway company commits a breach of its duty to afford due FaoUitiw »t 
facilities when the platforms, booking offices, and other structures oouoiw. 
at any station are kept in such condition as to cause confusion, 
delay, or other impediment to the proper reception, transmission, 
or delivery of the ordinary passenger or cpods traffic of the station, 
provided the company has it within its powers to remedy the 
state of things (e). In such circumstances the Commissioners may 
order the enlargement, within the powers of the company, of 
spaces or structures insufficient for their professed purjtoses,* and 
the provision of proper means for dealing with particular kinds of 
traffic ; but they cannot control the discretion of the company as to 
the precise method in which the necessary alterations or improve* 
ments are to he carried out, or require it to execute particular 
specified works (e). 

The duty of railway com]>aniea to afford facilities at stations is New autiont. 
limited to stations actually in existence ; they cannot he called 
upon by the Commissioners to hnild a station where no station 
is (/). Nor can they be compelled to lay down a line of railway 


Tr. Cas. 156; Lor/d<w Lfmthm, BrUflUon^ and South Coant UaiU 

Co. (1876), 2 lly. & Can- Tr. 413. 

(c) Suasex County Council v. J^ondoyi, Itriyhlon, and Sunih Count Hail. Co, and 
London and South Western Hail. Co, (1892), 8 lly. & Can. Tr. Can. 17 ; Newinyton 
Loral Hoard v. North EasUon Rail, Co, (1878), 3 lly. & (’an. Tr. ('as. 3()f). 

{d) Holyhead Local Hoard v. London and North Wtsiern Hail, Co, (1881), 4 
lly, & Can, Tr. Caa. 37. 

(f) South Eastern Hail, Co, v. Railway Commissioners and Hastings Ci^rporution 
(1881V 6 Q. B. D. 586. It was hold in thia caae that the Commiaaiouera may order 
that lacilitiea be given, even though the giving of such facilitiea may involve the 
erection of new buildings and atmctural altoratioiia ; but they have no juriadio- 
tioD to order particular apecified works, or to order buildings to be «5rect(*a u]K>n a 
particular spot. If existing buildings aro inaulficiefit, largr)r buildings inuv bo 
ordered, but only provided the company own (or have power to acquire) land 
upon which additions can bo erected. 

(/) IJarlasUm Local Hoard v. London and Nf/rih Western Jiail, Co,, [1894) 2 
Q. B. 694. The railway company in this ouae closed a station on a branch hue 
for passenger traffic, as they were losing bv keeping it o]3en, and aubsoqueutly 
pulled it down. Five years afterwards the lociil authority obtiiinotl an order 
from the Commissioners directing the company to afford reusonable fiicilities for 
passenger traffic on the branch. Passengers could not be dealt with on the branch 
without rebuilding the station. On appeal against this order the Court of 
Appeal held that the Commissloneia had no Jurisdiction to make it, on the 
ground that facilities can only be ordered in the case of an exisfing thing, 
Sint the order involved the buildi^ of a station whore no was, and 

that the BaBway and Canal Traflte Act, 1854, does not compel a railway 
company to use or maintain their railway. If, a|»art from that Act, th^ is 
any obligatioB upon a company to work their railway, that is A question of 
mandamus or injunction in the High Court. This case appears to overrule 
Wim/orU Local Board ^ Cheshire lAnes OSnmittec (1890), S4 Q. B. D. 456; 
Newington Local Board v. North Eastern Bail, Co* (1873;, S By. 4t Can. Tr. 
Cas. 306;*and Harris v. London and South Western Bail. Cp, (X879), 3 By. A 
Oam Tr. Chs. 331. 
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although the laying of such a line is warranted by {rawefs which 
they have not exercised {g). 

How far accommodation can be ordered at a particular station for 
a particular class of traffic must depend on the powers of the com- 
pany ; and if such traffic cannot be delivered at that station unless 
the station be enlarged, and the company cannot enlarge it 
without buying land which it has no power to acquire, such 
accommodation cannot be ordered (/<)• 

Again, where accommodation works cannot be carried out without 
the consent of some person or public body, the Oommissioners cannot 
order such works to be executed (t). 


SidiiiKssiid 110. The reasonable facilities which every railway company is 
t^ehliiie. to afford include reasonable facilities for the junction of 

private sidings or private branch railways with any railway of 
the company, and reasonable facilities for receiving, forwarding, 
and delivering traffic upon and from such sidings and branch 
railways (k). 

Whftt .re 111. A railway company cannot be called upon to make arrange- 
inents for the carriage of goods by road from places off its railway 
to its nearest station, nor to open booking offices at such 2>Iaces(/). 
Facilities which can be ordered to be given are facilities for the 
receiving, forwarding, and delivering of the traffic, and do not 
include what is merely for the comfort or convenience of pas- 
sengers {m). Thus the failure to supply water-closets for the use 
of passengers, except on payment, is not a denial of reasonable 
facilities (n), but a cloak-room is a reasonable facility (o) ; so is a 
roof to protect passengers on a platform from the weather (p); so 


((/) Ohn,0rffanii/ure County Council v. Qreat Western Rail. Co. (1894), 8 Hy, & 
Can. Tr. Ouh. 196. In this caso the couipHuy owned a single line which was 
authorised to be used for nassenger traffic, but had never been used except for 
mineral traffic. The Board of Ih-ade would not sanction its use for passenger 
traffic unless it were doubled. The Cominissioners decided that it was beyond 
their juiisdiction to order so large an alteration as the doubling of the line. 

(/i) Thomas y. North Staffordshire Rail. Co. (1676), 3 Ey. & Can. Tr, Cm. 1. 
See mso note (e), p. 67, ante. 

(i) Arh^th Corporation y. Oaledoniun Rail. Co. (1898), 10 By. & Gan.Tr. Cas. 
252* 

(h) Kailways (Piivate Sidings) Act. 1904 (4 Edw. 7, c. 19). See Hallways 
Clauses Consolidation Act, 1845 (8 Yiot. o. 20), a 76. Where it is doubtful 
whether a jimction would be approved of by the Board of Trade, Commia* 
sionera will refuse to make an order for the construction of such junction 

GreiU Western Rail, of Ireland Vo. 

(/) DuUm and M«Uh Rail. V. MilOaud Oreut H'ndtrn Ituil. of Irtlund Co. 
(1«79}, S By. A Caa. Tr. 379. .. . 

(«) a«»ah Sao^Sua. Oe. V. Sailmg Commiuiotun and EaMitm Corpora- 

UoH (1891), 6 d B. D. 386. ' 

(n) Earn Oorporatum r. Oreat Eattem Bail, Oo. (1893), 9 By. ft Cu. Tr. 
Cm. 7. Thi. deottm u, how«tw, omu to doubt, and wu not anonted to by 
on. ot tb. Ganuntononata (Sir Frederick Peel), who was of mniuon tiiirt the 
pnwirion of faee water-eloi^ at a station it a raawnable facOito for rnwunirnr 
two wbieh a railway tmagmy ou^t to be compelled to give. 

M^ngtr ItanttfortorHig Co. vv Loudon and liotUh Hwtem Bail. Oo„ [1894] 
]| E* 833, 836. 

(p) OaUtham Rail. Go* v* Brighton anef SouA Eastern Rail. Cos (1856) 1 By, 
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w a waiting-room (q). A railway company may be ordered to p«©» ***• *• 

vide passenger platforms of snfficient length, and siding and othw ftyww M* 
accommodation proper for the safe and speedy receipt and delivery 
of goods of various descriptions (r). 

112. With regard to through traffic, the Commissioners may make WwiUtiwrdr 
a general order against two or more companies to afford facilities for 
such traffic upon their lines (s). Any member of the public may 
call upon several railway companies to combine to carry his traffic, «>uUic. 
for a single payment at a single booking (t). An application for 
such facilities is. however, not granted as a matter of right ; it 
must be shown that the application is made in the general interests 
of the public, and that the suggested route is a reasonable one from 
the companies’ point of view (a). 

The Commissioners also may order one railway company, on Onapultw- 
the application of another railway company, to afford facilities for 
through traffic on the two lines (b). And when through rates are 
actually in operation on two lines, but one company improperly 
delays or hinders traffic from or to the other company, the first 
company will be ordered to afford reasonable facilities for the 
through traffic (c). 

Whore two companies have each a slatiou in a town, and there Whm 
is a line between the stations, which is only used for goods traffic, 
the companies may be ordered to afford facilities for continuous ** * 
passenger traffic (d). And where there is no physical difficulty in 
sending goods traffic of any particular description by two railways 
forming a continuous line, the companies will be ordered to afford 
facilities for so doing («). There cannot, however, be said to be in 
existence a continuous line of railway communication until the 


& Can. Tr. Oas. 32 ; Imtes y. lAmdon, Brighton^ and South Coast Hail. Co. (1H76), 
2 Ry. & Can« Tr. Cob. 15d. 

(g) London and South Wuteni Hail. Co. y. Staities, Wokiiigham, and Woking 
RaiL Co^ (1877), 3 Hy. & Can. Tr. Caa. 48. It is somewlmt loubtful, however, 
whether these last two propositions are ncoucOable withfhe .ludgmentsin South 
Eastern Hail. Co. y. Hailway Cvmmissiontrs and Hastings Corporation (1881), 8 


a. B. D. 586. 

(r) Souih Eastern Hail, Co. v Railway Commissioners and Hastings Corpora^ 
iUniq supra; London and South Wtsiern Hail, Co, y.^ Staines, Wokingham, and 
W<Mng Rail, Co., supra, 

(s) T)uhlin, Wicklow, and Wexford Rail. Co. v. Midland Oreat Western Rail, of 
Ireland to, (1892), 8 Ry. & (kn, Tr. Cos. Through bookings may lie 
cndiffed {Junes y. London, Brighton, asid South Coast Rail. Vo., sujtra). 

(Q Didcot, Newbury, and Southampton Rail, Co, v. Clreat Western Hail. Co., 
116971 1 a B. 83. 

(a) Ibid, ; Railway and Canal Traffic Act, 1888 (51 A 52 Viet c. 25), h. 25 (5). 
As to what is a reasonable route, see Swindon, Marlborough, and Andotrr Huil 
Co, y. Oreai Western Rail, Co, (1664), 4 Up. & Can. Tr. Cas. 349. 

(5 ^i ^tpay Junction Hail, Co, y.Caledouian Hail, Co. (1894), 6 liy. dc (^au. 

(c) Hreat "Northern Hail, Go, {Ireland) r, Bonegal Rail, Co, (1901], 11 By. ft 
Can.Tr.Cai.47. 

(d) UfMdd Local Board y, London, Brighton, and South Coast Hail, Co, (1675), 
2 By. dbOan, Tr. 214 ; James y, tajf Vale Rail, Co, (1661), 8 By. ft 

Tr^ Cm* 540; Maidstone Town Comed y, Soutlf Eastern Rail, Co, (1|^91}, 7 By. 

ft Can, Tr. Caa. 99* 

* («> Vsct&sia Coal and Jroti Co. y. Neath and Brecon and Midland Rail, Cm< 
(II7U 3 By. ft Can. Tk. Caa. 37. 
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ttecessai^y vrorks for the interchange of traffic have been eonetnicted 
and approved l)y the Board of Trade (/). 

Where two railway companies have for a considerable time been 
giving a trader facilities for through traffic over their lines, and the 
arrangement has worked satisfactorily, there is a presumption in 
favour of the reasonableness of the arrangement, and the Commis- 
sioners may order it to be continued (g). 

U3. It is a breach of duty by a railway company not to supply 
according to its powers sufficient locomotive power to avoid delay 
and unreasonable detention of w^agons; and the Commissioners will 
order companies to do th^ir duty in this respect (//). 

114. The Commissioners will not readily interfere with the dis- 
cretion of a company as to the number of trains it chooses to run, 
unless strong evidence is given that the convenience of the public 
is being disregarded (i) ; but in a proper case a company may be 
ordered to run more trains O'). 

115. To make excessive charges for the carriage of goods is not 
a denial of reasonable facilities within the jurisdiction of the Com- 
missioners (k). If a railway company exacts an excessive charge, 
the excess can be recovered by action (1) ; and if such charge is only 
threatened, an injunction can be obtained to restrain it. Hence the 
ordinary courts should deal with these questions, and tlie Com- 
missioners have no jurisdiction (m). 

116. It is not a denial of facilities for a railway company to exclude 
from its stations persons not using or wishing to use llie railway (n). 

117. Kvery railway company is bound to carry mails and Post 
Office servants in charge of them, on receipt of the prescribed notice 
from the Postmaster-General requiring such services. Tlie company 
must carry the mails by ordinary trains or, if required, by special 
trains ; and must run trains at such times, and at such speeds, and 
subject to such conditions in other respects as, within certain limits, 
the Poslmaster-General may direct (o). 


(/) llammam v. Great IVestern Jiaii, Co. (1883), 4 Jiy. & Can. Tr. Cas. 181. 
(<y) r/0/ of Dublin Steam Packet Co. v. Midland Great WeeUm of Ireland Rail. 
Cu. (189l), S Ry. & Cm. Tr, Cas. 1. 

(h) Watkinson v, WreaJtamf Mold, and Connah'e Quay Rail. Co. (No. 3) (1880), 
8 Ky. & Can. Tr, Cas. 446. 

(i) Caierhain Rail. Co. v. Rriyhton and South Rastern RaU. Cob, (1856), 1 
Ky, & Can. Tr. Cas. 32. 

(J) Jnne^ v. London, Brighton^ and South CoobI Rail. Co. (1375), 2 Ry, & Can. 
Tr. Gas. 155. 

(fe) (heat WtBiern Rail. Co. v. Raihmy Commissioners (1881), 7 Q. B. D. 182; 
R. V. Railu^y GominisBioners (1889), 22 Q. B. D. 642. 

(/) Crouch V. London and North lleBtem Rail. Co. (1849), 2 Car. & Kir. 799; 
Baacefidale v. London and South IVesthn Rail. Co. (1806), L. R. 1 Kxch. 137; 
see pp. 75, 82, f>oai. 

(m) /hid. ; Bavis ife Sons ▼. Vale Rail. Co., [1895] A. C. 542. But if a 
company wore to refuse to .carry a certain class of goods except on special 
lonns Miug ;nado, this might be a denial of facilities, and the Oommissioners 
might have jurisdiotion {Aberdeen Commercial Co. v. GtrcU North of Scotland 
Rail. Co. (1878), 3 Ry. A Can. Tr.^jCas. 205 ; Great IVestern Rail. Co. v. Railway 
OmnniissimerB, st^pra). 

(n) Perth Oeneral Station Committee r. Robb, [1897] A. 0. 479. 

lo) Railways (Conveyance of Muxis) Act, 1838 (I A 2 Yict o. 98), sal — 6. See 
tiue Post Offios. 
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Tli® company may be required to provide earriagea for ttie i. 

exclusive conveyance of the mails, and for the purpose of sorting Beasoiuible 
letters in transit (p). The Po8tmaster>General may also require the F mCttte i. 
whole of a special train to be exclusively appropriated to the service 
of the Post Office ( q). 

Any Post Office servant may be sent by any train as an ordinary 
passenger, and take with him bags of letters as luggage ; but the 
company is not responsible for the safe custody or delivery of any 
bags so sent (r). 

A railway company must carry mails by any tmin without notice, Carriai^i 
whether a Post Office servant be sent with the mails or not ; and 
must afford all' reasonable facilities for the rucoi[)t and delivery of notio*. 
the mails, and render Post Office servants such aid as they may 
require (s). The remuneration and compensation for these sepicos 
is to be fixed (failing agreement) by arbitration, or, at the option of 
the railway company, by the Commissioners (/). Railway companies 
may be compelled by injunction of the High Court to carry mails 
according to their statutory obligations (u). 

118. If the Board of Trade have reason to believe that any rail- AccommocU- 
way company does not provide sufficient accommodation for 
passengers at fares not exceeding one penny a milo, or that proper 
and sufficient workmen’s trains are not provided for workmon going ami workmen 
to and returning from work at such fares and at such times between 
6 o’clock a.m. and 8 o'clock a.m. as appear to the Board to be 
reasonable, the Board may make such inquiry into the circumstances 
as they think proper, or may, if required by the company, refer the 
matter for decision to the Commissioners. 

If the result of such inquiry is to show that the necessity exists, Cbcap ir»in« 
then the Board or the Commissioners (as tho case uiay be) may 
order the company to provide such accommodation, or workmen’s 
trains, at such fares as appear to be reasonable. If such order is 
made by the Board, the company has the right, within six months 
of the making of the order, to appeal against it to the Commis- 
sioners, who in that case have the same power to deal with the 
matter as if it had originally been referred to thorn (x). A train 


(») Sailways (Conveyance of Mails) Act, 1838 (1 & 2 Vic.t. c. 1*8), ss. t — 6. 

I'gf Begulation of Bailwajs Act, 1868 (31 & 32 Viet. c. 11U), s. 36. 

I’r) Biolway Begulation Act, 1844 (7 A 8 Yicl. c. 8.'<), s. 1 1. 

I t) Begulation of Bailways Act, 1873 (36 A 37 Viet. c. 48), s. 18. 

(t) Bailways ((^nveyance of Mails) Act, 1838 (1 A 2 Viet. c. U8), ss. 6, 16; 
Begfulation of Bailways Act, 1873 (36 A 37 Viet. c. 48), s. 19._ I'or cases ttn the 
remuuetation payable to railway companies for the carriage of mails, see 
Water/erd, Limerick, and Wutem Rail. Co. v. Podmatter-Geheral (1006), It 
By. A Can. Tr. Css. 77; Great Weetem J^il. fJo. v. Poetmaeler-Genfral 
13 By. A Can. Tr. Cas. 11. 

(») Poetmattar-Getural v. Highland Rail. Co, (1874), 2 By. A Can, Tr. (Jas. ,34. 

(«) CSieap Trains Act, 1883 (46 A 47 Vist. c. 34), a. .3. The section also 
provides that a company on whom an order is made refusing or_ n^looting to 
oomply with the oidnr snail lose tho conferred on companies by the Act, 

of b«ng fteo from pnssengOT duty in raspsot of fares not exceeding one penny 
a mUe, For cease in wuch the Commiaeionere have made cwdsn relating to 
worktoen’s truns under these provisions, nuo Re MetrtjpoliUm Rail, Co, (1892), 
• By. A Gan. Oss. 82, and Re London Reform. Union and Great Raetent 
Rail. Of. (1899). 10 By, A Can. Tr. Oss. 380, 
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Sect, 1. 
Reasonable 
Facilities. 

When order 
for workmen A 
tinizis will 
be made. 


may be none the less a ** workmen'e toain " because it is made up 
partly of finst and second as well as third class carria^ (a). 

The Gommissioners will not make an order for workmen’s^ trains 
unless they are satisfied that a class of workmen who require tiie 
accommodation are actually living in a district nerved by the 
company (6), and that the demand for such trains is made so 
large a number of persons as to show a reasonable proportion 
between the benefit conferred and the cost of conferring it (c). But 
proof by a company that the trains proposed cannot to run at a 
profit is not sufficient of itself to justify the Commissioners in 
refusing to order such trains (d). 


Sbqt. 2 . — Throuffh Bates, Fares, and Booking. 


Through 

rotei. 


When order 
(or through 
rotce will 
be made. 


Apportion- 
ment of 
through ratca. 


119. The reasonable facilities which a railway or canal company 
are bound to afford, include the due and reasonable receiving, 
forwarding, and delivering of through traffic at through rates or 
fares. Any other such company, or any person interested in through 
traffic, may request the granting of through rates or fares ; but no 
such person is entitled to apply to the Gommissioners for an order, 
until he has first made a complaint to the Board of Trade of 
unreasonable charges, and the Board of Trade has failed to settle 
the question in dispute amicably («). 

Where any company objects to the granting of a proposed rate, 
the Commissioners must consider whether the granting of such a 
rate is a due and reasonable facility, in the interests of the public, 
and can allow or refuse the proposed rate accordingly, or else fix 
such other rate as they think just and reasonable. 

yhien a through rate is made, the apportionment of such rate 
between the forwarding companies (/) is determined by the Com- 
missioners, in default of agreement; and in making such apportion- 
ment they must take into consideration all the circumstances of 


(a) JU Melropolitan Rail, Co. (1892), 8 Ey. & Can. Tr. Cos. 32. 

(b) 78* London Reform Unimi and Oreat .Wortiitm Rail. Co. (1899), 10 By. ft 
Can. Tr. Gas. 293. 

(c) Re Fawcett Aeeofiation mid London, Brighton, and South Coast Rail. Co. 
(1899), 10 By. ft Can. Tr. Cas. 299. 

(d) Re London Reform Union and Oreat Northern Rail. Go,, supra ; Re London 
Reform Union ond Orwt Eastern Rail. Co. (1890), 10 By. ft Can. Tr. Cas. 280. 

*(e) For form of applioation to thft Commissioners for a through rate, eee 
Enoydopsedia of Forma, Vol. IH., p. 190. 

(/)‘<^ilway and Canal Traflic Act, 1888 (01 ft 02 Viet. c. 20), a 20. A rail, 
way company which owns a railway, but has no rolUng stock, the line being 
worked by another company, is a forwarding com^y within thb provision, 
and entitled to aak for a through, rate ; and tramo over anoh a railway is 
*< through traffic ” {Oreat Wettem Rail. Co. v. Gentroi Wodes RaU. Go. (1^), 
te Q. D. D. 231 : Oremotk and Wemges Bay Rail. Co. v. Oaledoniem Rail. Co, 
(No. 3) (1878), 3 By. ft Can. Tr. Gaa. 140), A dock oompany poaaaasing rail- 
way linsa and affiis^ upon'ita own piemisea, and wafting tnfflo tiisnon with 
its own mgnm, is not a railway oompany entitled to propope ftl rata 

{London emd India Doris Oo. v. Great Eastern BaO. Co., [1909} 1KB. OSS). 
A canal company anthoiiMd by«Aot of Pariiamsnt to 0(»strnot mBwa^aai 
its own land, and to charge t(ffis for the vm thereof, ia a railway eonnany 
enlatled to propose a through rate (Maneheslet Ship Canal do, f, '* 

Rail, Co. ^1897), 10 By, ft Cap. Oaa. 04), 
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ta 


tbe ease, including any special expense incurred in respect of the 
constructitm, maintenance, and working of any part of the route {g}* 

No company can be compelled to' accept lower mileage rates than 
those which it is for the time legally charging for like traffic 
carried by a like mode of transit on any other line between the 
same pmnts, being the points of departure and arrival of the 
through route (it). 

The Commissicmers have power to decide that a proposed through 
rate is just and reasonable, and to allow and apportion such rate, 
notwithstanding the fact that a less sum is allotted out of such 
rate to any forwarding company than tjie maximum rate which 
such company is entitled to charge (t). 

When a railway or canal company uses, maintains, or works 
steamships for the purpose of carrying on communication between 
ports, the above provisions apply to such ships and the traffic 
carried by them (y). 


ktoi.i. 


fbnillli 


Fans, and 
Becidiig. 


Through raU*d 
with Btoam- 
■hip linet. 


120. A through rate necessarily implies through booking, and 
through booking necessarily implies a through rate, though such 
rate may not be less than the sum of the separate rates over different 
portions of the route ; and in making an order for through booking 
the Commissioners must act on the same considerations, as to 
reasonableness and the interests of the public, as in making an 
order for a through rate (k). 

The Commissioners have power to order through booking at a 
rate equal to the sum of the rates on the different parts of the 
route, where the interests of the public require it, and when it is 
reasonable (/). 

The pnblic as passengers have a right to a system of through 
booking by reasonable routes securing to them the full and un- 
obstructed user of existing railways at reasonable fares ; but where 
reasonable through fares are already in operation, and a new 
through route is opened, a company demanding n^w through fares 
must show good cause for interference; and if good cause is 
shown, new through fares at lower rates will be ordered (m). 

Through booking for passengers may be ordered without any 
order teing made for a through service of trains (m). 




‘ Boilway and Canal Traffic Act 1888 (51 A 62 Yict. c. 26), b. 25. See 
JAmian Bail, Co, i. North BritUh Bail. Co, (No. 4} (1880), 3 By. & Can. 
Tr. Gas. 403. 

Qi) Ibid. 

It) Railway and Canal Traffic Act, 1888 (61 A 62 Viet c. 26), b. 20. 

(/) J6id., 8, 26, which Beoiion also oontainB providonB relatina to the 
proMure to be followed by any person or company proposing a through route. 

(h) Didcot, Newbury, ana Souihamphn Bail, Co, r, Great WeeUrn Bail, Co., 
[1897] 1 Q. B. 33. in this case Lopes, W., differed from Lord Ebuea. M.B., 
and BXOBT, L.J., and expreBsed the opinion that through booking may be 
granted without a through rate. Ail the judges, however, agreed that no one 
can demand through bowng as a matter of right. * 

(1) JHdeot, NaAury, and ^uthamphn Bail, Co, t. London and South ft^'tstern 
RaiL Ob. (No. 2) (1897), 10 By. A Can. Gas. 9. 

(la) Great Western Bml, Co* ▼. Dublin and S%uth Eastern Bail, Oo, (1907), Times 
(8 ewy» 1907). 

. XfA'^dluens Gountff Comnl ▼. London^ Brighton, ami So0^ Coast Bail. Co, 
SBf.A Cm. 1^. Oos. 17. 


Throngh 

booking. 


Through 

booking 

without 

through 

trains. 
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CAItlllfefiA. 


8 ROT. 2. 

ThroQifh 
Rates, 
Fares, and 
BookiDg. 


OroundB of 
OTderin{( 
through rate. 


Obligation to 
charge all 
peraonH 
equally. 


Kzieiit of 
obligatitm. 


There Is no j^resumption in favour of special lovr rates, and any* 
one proposing a reduced through rate must show that the company 
can carry the traffic at such a rate without being obliged to carry it 
for a less snra than it is entitled to receive (o). 

In apportioning or fixing a through rate on the proposal of a 
company, the Commissioners cannot make an order contrary to a 
statutory agreement to which that company was a party (p). 

One object of this legislation is to prevent rates being raised' in 
consequence of the disappearance of competition caused by amal- 
gamation (q). The Commissioners will presume that it is in the 
interests of the public that there should be alternative routes and 
real competition (7-). It is a good reason for the granting of through 
rates that through rates are in operation by an alternative route, 
and that the rates proposed are necessary to maintain com- 
petition (»). And if a new line is opened which materially shortens 
the railway communication between certain places, and lessens the 
cost of carriage, it is reasonable to grant a through rate by the 
now route (t). 

All the circumstances must be considered by the Commissioners ; 
and t'lo fact that a station which is proposed for the exchange of 
traflic is not reasonably convenient or practicable for that purpose 
should have weight in showing that the proposed route is not 
reasonable (o). 

Sect, fi.-— Undue Preference. 

121. Itailway companies may, subject to certain restrictions (i»), 
vary their charges so ns to accommodate them to the circumstances 
of the traffic, provided they do not prejudice or favour particular 
l)arties, and i)rovided all charges are made equally to all persons 
at the same rate for the carriage of passengers or goods of the same 
description passing only over the same portion of the line of railway 
under the same circumstances ; and no reduction or advance in any 
such charges may be made, either directly or indirectly, in favour 
of or against any customer of the company (c). 

The obligation to charge all persons equally only applies to traffic 
between the same points of departure and arrival, and so it is no 


(o) lifl/ari Central Hail. Co. v. Great Northern Hail. Co. {Irdand) (1882), i 
Ky. & Can. Tr. Ca«. ]o9 ; Phmmtth Jneorporaieil Chamber o/Goinmeree v. Great 
11 eetrrn Hail. Co. fl89d), 9 liy. & Con. Tr. Cas. 72. 

(ji) North Monltland Hail. Co. v. North Hritieh Hail. Co. (1878), 3 Ey. A 
C*n. T% Caa. 282 ; City of Dublin ftteam Parket Co. v. London and jforth 
Wmiem Hail. Co. (1881), 4 Ey. & Can. Tr. Cos. 10. 

(y) Great Northern Hail. Co. {Ireland) v. M/aet Central Rail. Co. (1880). 3 
By. A Can. Tr. Oas. 411. . ' ' 

(r) (Treat H'wfem Hail. Co, v. Severn and Wye and Severn Bridge Hail. Co. 
(1887), 0 By. ft Can. Tr. Cas. 170. 

(«) Cenbral Waite and Carmarthen Jnntinm Hail. Co. ▼. Lmidon and North 
EWera Hail. Od. (1883), 4 By. A Can. Tr. Cas. 211. 

(<) £«»t oOd Welt Junction Hail. Co. v. Great Weetem HmZ Co. (1873). 2 
By. A Can. Tr. Oaa. 147. ' ' 

lo) Plymouth, Devonnort, and j^outh WeHem Junction Hail. Ob. r. Great 
fieetern Hail. Co. (1899), 10 By. A Can. Tr. COa. 68. 

{b) Sse pp. 86 et eeg,, fvit. , 

(e) Bailways dauae* Consolidation Act, 184S (8 Viet. e. 20)^ a 90. 
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broach of this dufy to charge at unequal rates for different portkmi oaot. s. 

ol the line (d). It applies to goods which are of the same descrip- Uadue 

tion for the purposes of carriage, irrespective of the actual nature PnCnciice. 
of the goods themselves («) ; and it applies to goods which are 
carried under the same circumstances, as regards all services of the 
company rendered in respect of the goods (/). 

It is not a circumstance justifying a less charge that the favoured 
customer has access to another route, and will probably use it if 
charged the same as the other party (g). 


122. Where a charge is made in breach of the duty to charge Aeuedy of 
equally the person overcharged may recover by action from the 
company the amount of the overcharge for the period during 

which the company was making a less charge to some other 
person (//). And an action for damages lies against a company 
which, in breach of this duty, refuses to carry for one person on the 
same terms as for another (t). 

123. Where a railway company is authorised to acquire and use, KquaiUf ot 
or contract for the use of steam vessels, in order to carry on a ohMgw oa 
communication between any towns or ports, and to take tolls in 

respect of such vessels, such tolls must be charged to all persona 
equally in respect of passengers carried in a like manner passing 
between the same places under like circumstances; and no differ- 
ence in the charges may be made in consequence of any person 
having or not having travelled on the railway, or being or not being 


{d) Denahy Main Colliery C'o, v. Manchfster^ Sheffield, and LinvdnMrt liaiL 
Co, (1885), 11 App. Cas. 97. 

(r) Great We$t€rn Rail, Co, v, Sutton (1869), L, E. 4 H. L« 226. In this case 
the company made higher charges to the respondent, who was a carrier, than 
they did to other customers, for the carriage of large parcels packed with a 
number of small parcels. Such packed parcels were alike for the purposes of 
carriage, and it was held that tne company committed a breach of the above- 
mentioned section by charging more to the carrier than r * general merohanta 
for the carriage of such parcels, irrespective of the nature ol their contents. 

(/) Dtnahy Main Colliery Co, v. Manchester, Sheffield, and LimUnshire, Rail, 
Co,, supra, Therafore where goods of the same description are carried for A. uud 
for B. rotween the same points, the same services being rendered, B. cannot be 
fdlowed a rebate on the mund merely that his goods are being sent abroad by 
sea, and it is desired to develop this traffic. 

{y) London and North Wttitm Rail. Co, v, AV‘er«/icf/ (1878), 3 Ap]». Cos. 1029. 
The respondent in this esse was a brewer at Burton, which town was sei ved by the 
Midland and the appellant railwav companies. Other brewers in the town bad 
siding communication with the Midland, but not with the appeJlunte' railwiiv ; 
and, in order to compete with tho Midland for the custom of those brewers, tho 
i^peUants charged tnem nothing for cartage and gave them other ndvantugos. 
'Juie respondent, however, who had no siding communication with ai\v railway, 
waa charged for cartage by the appellants and not given the other advantages, 
so that the rates cliarged to him were higher than those charged to the 
favoured customers for the same services. Tnis was held to bo an inequality 
witMn the meaning of the statute. 

(A) QrtaJt Wukm Rail. Co, v. Sutton, $upfh / London and North WeMern Rail. 
Co. V. Eversihed^ eupra ; Denahy Main Colliery Co. v. Manchester, Sheffield, and 
LdneoRuhire RaU. Co», wara. In such case, however, the plaintiff must prove 
that some other person has in fact been charged a lower rate ; and it is not 
ssffleient tor him merely to show that a UKver rate is couUined in the rate-* 
book {Taylor v. MetropdUtan Rail. Co,, [1906] 2 K, B. hh). 

. («5, CiroticA V, Qteai Northern Rail. Go. (1854), 9 Each. 556b 
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Sbot. 9. 
Undue 
Preference. 


Preference 
forbidden if 
undue. 


Proof ihafc 
preference ii 
not undue. 


about to travel on the railway. And where a through faro is charged 
for conveyance by such vessel and the railway, the ticket issued toihe 
passenger must show separately the charges for conveyance by the 
vessel and by the railway (k). 

124 . No railway or canal company may give any undue or 
unreasonable preference to any particular person or company or 
any particular description of traffic, in any respect whatever, nor 
may it subject any particular person or company or description 
of traffic to any undue or unreasonable prejudice in any respect 
whatever (1). It is not preference, but undue preference, that is 
forbidden. Therefore thi mere fact that one customer of a railway 
company is given an advantage over another is no conclusive proof 
of undue preference, and it must always be a question of (act 
whether or not preference is undue (m). It is, however, a question 
of law whether there is, or is not, evidence proper to be considered 
in deciding the question of fact (n). 

If there is no good reason shown to the contrary, similar charges 
ought to be made for similar services (o) ; and whenever it is shown 
that any railway company charges one trader or class of traders, or 
the traders of one district, less for the same kind of goods, or for 
similar services, than it charges other traders or classes of traders, 
or the traders of another district, or where the company in any 
other way prefers any such trader or traders, the burden of proving 
that such preference is not undue preference lies on the company (p). 

It does not justify a preference to prove that the favoured 
customer threatened to promote another railway and so divert 
his traffic altogether (q), nor to show that the preference was given 
under an agreement made with the owners of the land taken for 
the railway (r). A preference of one trader over another which is 
held to be undue may be restrained by injunction (a). 


(k) Reginliition of Itnilwars Acf, 1868 (31 & 33 Viet. c. 119), s. 16; wm 
Southaea and I»le of Wi^ht Steam Ferry Go. v. London and South Weetem Hail, 
Co, (1676), 2 Ry. & Can. Tr. Cas. 341. But where a company rone veaeels 
between a port in the United Kinj^om and a foreign port, althongn the EngUth 
law goveruB contracts mode in England to carry to the foreign port, the lex 
loci coatractiu govems contracts made at the foreign port to carry to Enf^and 
{Branley v. South Fatiern Rail, Co. (1862), 12 0. B. (K. S.) 63). 

(/) Railway and Oanal Traffic Act, 1834 (17 & 18 Yiot. c. 31), s. 2. This pro- 
vision applies to traffic by sm in any vessels which a railway compauy owns, 
charters, or works, or in which it proomes goods to be carried (Railway and 
Qtnol Traffic Act, 1888 (51 & 52 Viet. o. 25), s. 28). 

(m) JVrfmer v. London and South ITrsCern Rail. Go. (1866), L.. R. 1 C. T, 588 ; 
ilenafry Main OoRiery Co. v. Manehater, Skejidd, and Lineolnshirt Go. (1860), 
3 By. & Can. Tr. Cas. 426 ; Fhippt v. London and North Weetem Rail, Vo., 
[1882] 2 a B. 229. • 

(«i) Ihtd. ; Rhymnty Iron Co., Ltd. v. Rhymney Rail. Go. (1888), 6 By. ft Can. 

(ff>) Timm ^ North EwkAi Hail. Co. (1901), 11 By. A Oan. Tr. 

(p) Bailway and Owal TraAci Act, lb88 (51 dt 52 Vici €. 25), s. 27 (1). 

(9} Hmru V. dtdcormmitlth md Workington Bail. Coh (1858), 1 By. & Can. 1^. 
Ois. 97. 

. (r) Biahfon Local Board t. LatHoBhir^ and Torkohm Baff; Co. (1892), 8 By. 
©iui.5bTr.Oaa.74. v / 

* (a) Butuome y. Matkrn Omniim Baif. Oo. (No. 1) (1857), l By. & (Jhb. Xr.OSaa 
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TFhere there are cireametances whioh make the boat to tfaa «oin> ksm. a. 
panj of carrying for one less than the oost tit carrying for the Onlae 
other, a railway company may carry for the former for a hMM Pttikieiioe. 
earn than for the latter (b), provided that the difference in the wiwMeoit 
charges is fairly proportionate to the difference in the cost of otouviae* 

c«^*ng(«)- ftSSStmav 

where a comitany is subject to competiUon by sea or. otherwise dioST ’ 

in its dealings with a certain place, it may be justifiable to charge 
less rates for that place than for a place to which there is no 
such competition (d). 

It is not necessarily undue preference for a company to make Chaiye* 
higher charges on one branw of its railway than it does for '*^*^** 
the same or greater distances on another branch (e). Every 
place, however, is presumed to be entitled to any advantage 
which its geographical position confers upon it ; and to destroy the 
natural advantage which such place enjoys over another place 
without good reason by an arrangement of rates would be undue 
preference (/). 

Where two products are competitive, and the cost of carrying Oompetitire 
them is the same, it is undue preference to charge more for the 
carriage of one than for equal services rendered to the other (g). 

A trader has a right to receive from a railway company equal Lower 
treatment with all other traders of the same kind, doing the same ^ 

business, and supplying the same traffic ; but where the circum* cuKtomen. 
stances are different, and where one supplies traffic in much larger 
quantities than another, the company may make reasonable 
differences in its charges (/<)• And where a trader agrees with a 
company to supply large quantities of traffic, at regular times, or 
in full train loads, it is not undue preference to make lower charges 
to that trader than to others, provided the company is prepared 
to give the same terms to all who are willing to give the same 


63. But for a oompsuy to prefer a customer nndtily is not vltra vim, and 
iheieiore a sbarebolder bas no right to apply for an injunction against such 
preference (And«r»on r. JHIidland kail. Oo., £1902] 1 Ch. 309). 

(tij Oxlaae v. North Eattern Rail. Co. (No. 1) (1867), 1 By. A Uan. Tr. Cas. 72. 
(cj i'Aompson r. London and North Weitern Rafl. Co. (18751, 2 By. & Can. 
Tr. Cas. 115. Thus it would justify a difference to prove that toe goma of A. 
had^ tp be hauled up a steep incline, while the go<w of B. were carried on Ihe 
levfl) {kdUdykt Coal Co. ▼. North BritUh Rail. Co. (1875), 2 By. & Can. . r. 

- Cas. 105). See also Ntwry Town Commiuionero v. Oreat Northern Rail. <Ju, 

(Inland) (1891), 7 By. & Can. Tr. Gas. 184. 

(ft) Foreman v. Oreat Eaetem Rail. Co. (1875), 2 By. A Can. Tr. Cas. 202. 

(e) Calerham Rail. Co. r. Brighton and .S'oulA Eaetem Rail. Coe, (1856), 1 By. 
ft Gan. IV. Gas. 33 ; Jonee v. Eaitern Countiee Rail. C'o. (18.78), I By. ft (!!au. Tr. 
Cos. 45. _ _ 

(/) Itamome v. SaeUrn Oountiee Sail. Oo. (No. 2) (1858), 1 By. ft Can. Tr. 
0a& 109; MUkardton v. Midland Raid. Co. (1881). 4 By. ft Can. Tr. Cas. 1 ; 
Neury Town OornmUiionere v. (Jreat Northern Rail.' Co. (frelaod), supra; 
Carrieltftrgue Barbour CommUeUmere v. Bi/aet and Nivthern Countiee Rati. (Jo. 
(1897), 10 By. ft Can, Tr. Cas. 74 ; Timm <k Son v. North' Eadem Rad. Co. 

(lOOl), 11 !^. ft Oan. Tr, Cas. 214. , ^ « 

(s) NUthtU and Lamahagow Coal Ga v. Caledonian Rail. Co, (1874), 8 By. ft 
Chib Tr. Cbs. SSL * 

(4) London and North Wteteni Rad, Co. r, (1878), 8 Ayp. Coe. 1029. 

fee actfew(p), p. 75, 0 ^ 
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Carriers. 


Sect. S. consideration (t). But it would be undue preference to make lower 

Undue charges, for the same services, to a person who agreed to employ 

Preference, the company exclusively for a certain term of years (A;). 

Oorapany 125. A company in its capacity of carrier to and from its 
may nrtt ■ stations must not prefer itself unduly to other carriers performing 
prefer ifcaeif. pervicos for the public, or unduly prejudice such other 

carriers (1). It is undue preference of itself for a company, without 
good cause, to admit its own vans or those of its agents to its yards 
after the gates have been closed for the day to the vans of other 
carriers bringing goods for carriage (w). It is also undue prefer- 
ence to charge customers^a rate for carriage which includes the 
cost of collection and delivery, and to refuse to make a fair 
deduction from that rate to other carriers who collect and deliver 
themselves (u), or to collect and deliver free to the prejudice of such 
other carriers (o). 

Company A company may not give any undue preference to its own 

may not agents over other carriers who collect and deliver (v)- Thus, where 

prefer itB ^ 

own agents. — — 

(j) Nichohon v. (Jrmt Western RaiU Co, (No. 1) (1858), I Rj'. & Can. Tr. Cas. 
1*21; Qreenop v. }^outh Eastern Rail. Co. (1870), 2 Kv. & Can. Tr. Cas. 319; 
Rhijmney Iron Co.^ Lid. v. Rhymney Rail. Co. (1888). 6 Ry. & Can. lY. Cas. 60; 
Mansion House Assodalion on hail way Traffic v. London and South Western Rail. 
Co.^ [1895] 1 Q. B. 027 ; lliclddon Main Colliery Co.y Ltd. v. Ilullt Barnsley^ and 
West Hiding Junction Hail, and DikU Co. (1903), 12 Ry. A; Can. Tr. Cos. 63. 

(/c) Diphwys CasstM Slate Co., Lid. v. FesHniog Rati. Co. (1874), 2 Ry. & Can. 
Tr. Cos. 73. Scoalso Daxtndale v. Great Western Rail. Co. (1858), 6 0. B. (w. 8.) 
609. 

(/) Palmer v. London, Brighton, and South Coast Hail. Co. (1871), L, R. 6 C. P. 
194 ; Parkinson y. Great Western Rail. Co. (1871), L. R. 6 C.^. 554. See Palmer 
V. London, and South Western Rail. Co. (1866), L. R. 1 0. P. 593. 

(m) Palmer v. London, Brighton^ and South Coast Rail. Co., supra. In this case 
the dofondunt company had opened receiving offices in various parts of London. 
At 6.30 p.m. it closed the gates of its goods yard against all persons bringing 
traffic to be forwarded that night, but admitted its own vans bringing goods 
from the rrceiving offices up to a much later hour. It was held that the company 
had unduly preferred its own traffic, and that it would be restrained from 
creating a" monopoly in their own favour to the prejudice of others. But the 
public eoiivonience, and the facilitating of traffic in the interests of the public, will 
1>o taken into consideration in deciding whether such preference is undue. Thus 
in Palmer v. London and South Western Rail. Co. (Na 2) (1892), 8Ry. &Cati. Tr, 
Cas. 53, in somewhat similar circumstances, it was proved that the company’s 
vans wore admitted to the yard later than those of other carriers, unless the latter 
were supplied with a special pass. This pass a carrier arriving late could procure 
by showing that all his papers relating to the consignment of the goods wore in 
order. The company’s vans arrived from the company’s receiving offices with all 
their papers in oitler, so ^at there was little delay m dealing with the goods ; and 
it was hoM that in such drcumstances thei'e was ijo undue pmjudioe of the oarriers 
excluded. See also Qarton v. Great Western Rail. Co. (1859), 5 C. B. (n. 8.) 669. 

(») Garten v. Bristol and Ereter Rati. Co., supra. In Pickford^s, Lid. v. 
London and North Western Rail. Co. (1908), 98 L, T. 170, 0. A., it was held 
that when cartage is dune by a trader, the railway company is bound to allow a 
rebate from a collection and delivery rate wnich it charges for ooi'tage ; 
but this 1 ‘ebate ueod not be the siim wJiich the company would charge for 
cartage, after carrying to a station at station rate; the correct baida is to con- 
aider the cost Of the service rendered by the company, and the saving to the 
Company when the trader does his own carting. 

(o) Baxendale v. Great Wesltrn RdU. Co., supra. 

^(p) Baasendcds v. Norin JDmm RaH. Co. (1867), 1 Ry. ft Can. Tr. Cbs. 180 
JSaamdalo v, Bristol amiJBasoior Rail. Co. (1868), 1 By. ft Cto. Tr. Cas. 898, 
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goods are consigned to a place beyond the station of destination on ’• 

a railway company’s system, and are addressed to the consignees Vi^as 

to be forwarded by a certain named carrier, the company is Iniund J wfiMSi ice. 
to band the goods over to that carrier, and may not forward them 
by another carrier whom it employs as their agent, or deliver 
them by its own vans (( 2 ). lint a com^Hiny is not l)oui\d to 
regard general orders given to it to deliver all goods addressed 
to certain consignees to a specified carrier (r ) ; neither is it bound 
to give to all carriers the same facilities for dealing with tralfio 
inside its stations as it gives to its own agents («). 

A company is not giving undue preference by admitting to its Rxciiinton 
passenger stations the cabs of some proprietors and excluding o< 
others, provided no public inconvenience is caused ((). 

126. Where a company has power to fix through rates by either Preference 
of two routes, one of which is all its own, whereas the other is 

partly over the line of another company, it must not make sneh 
a difference in the rates as to starve the other company and prefer 
itself (u). And when a company controls two competing routes it 
ought to treat customers equally as far as is reasonable, and 
not unduly prefer one route, or without good reason give a worse 
service by one route than the other ; but it may send traffic which 
it controls by whichever route suits itself (j*). It is not necessarily 
giving undue preference when it disregards the instructions of the 
consignor as to which route it uses for his goods, if the consignor 
is in no way prejudiced as to cost or otherwise (a). 

127. In deciding whether a lower charge or other difference in (.'onsMera- 
treatment does or does not amount to undue preference, the court or 

the Commissioners may, so far as they think reasonable, in addition wMi?r 
to other considerations affecting the case, take into consideration preference 
whether such preference is necessary in order to secure the traffic ** 
in question in the intorestsof the public, and wbolberthe inequality 
cannot be removed (6). 


Ford rfe Co, V. London and North U^dern /tail, Vo. (]8{^0), 7 Ey. & Oftii. Tr, 
Cas. Ill ; FUldtoumty. Oreat SotUhtm and /tail. Co. {ire! and) (ltS7«0), 

2 Ry. & Cao. Tr. Cas. 224. 

(i^ John Wallu v. Great Northern liail. Co. {Ireland) (lOOo), 12 lly ft 

Can. Tr. Cas. 38. 

(») IHck/ord ft Co, V. Caledonian Rail, Co. (18C0), 1 Ry. ft Can. Tr. Cas. 252. 

{i) Ex parU Painter (1857), 2 0. 13. (w. 8.) 702 ; Beadell v. Eastern CounimJlaiL 
Co, (1857), 2 0. B. (K. 8.) 509. See, gouerally, as to cabs, title Stuket Thafeio. 

(«) City of DuUin Steam Packet Co, v. Lmdm and North Weetern Hail. Co, 
(1881), 4 Ey. ft Can. Tr. Oas. 10. 

(a?) Londonderry Port and Harbour Commmioners v. Great Northern Hail. Co, 
(Irdand) (1887), 5 Ey. ft Can. Tr. Cas. 282 ; Ayrshire and Wiylonshire Hail, Co» 
V. Glasgow and South Western Hail, Co, (1888). 6 1^. ft Can. Tr. Cas. 26. 

(a) Donald y. North Eastern HaU. Co, (1888), 6 By. ft Can. Tr. Cas. 53. 

(5) Railway and Canal Traffic Act, 1888 (51 ft 52 Vict. c. 2d), a. 27 (2). This 
is only an empowering section, and it leaves sUli to be taken iiiu> account by 
the Commissioners ever 3 rthing which was to be taken into account before this 
Act was passed (Phipps v. London and Nor%fi Western Hail. Go, [1892 J 2 Q. E. 
229, per fjord HsasenELL, at p. 24.3). •^The public ” signifies any considerable 
portion of the population not being the parties or their servants {Castle Steam 
Wrawlerf, IAd.y, Great Western Hail. Go. <J908), 24 Z U & Sliy 
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It Id the inferests of the public of the dietrict affected that atd 
chiefly to be considered ; and so, if it is necessary for a railway 
company to gire a preference to one place over another, in order 
to secure for the inhabitants of a third place the benefit of l^ng 
supplied from both the other places, such preference may be justi- 
fied (c). Thus it may be undue preference for a company to deliver at 
a private siding for one trader and to refuse to do so in similar circ^- 
stances for another trader (d) ; but it may be reasonable to deliver 
goods of a certain description at a certain station only for the cor- 
poration of a town, where such a course is for the benefit of the public 
of the town, and it would Jbe inconvenient to the general traflic of 
the company to give the same advantage to all (e). 

It is not, however, the interests of the public alone which are 
to be considered ; the legitimate interests of the company and 
the necessity of meeting competition are also to bo considered. 
Hence the Commissioners may consider not only the question 
whether the public interest requires the maintenance of the 
lower of two charges, but also whether the higher charges can 
be reduced without unfair interference with the interests of the 
company (/). 

Where one trader is charged lower rates than another, the Com- 
missioners may consider whether the former has access to a com- 
peting railway to which the other has no access ; and if such is 
the fact, the preference may be justified (ff). 

It may not be undue preference to charge lower rates to a certain 
place for goods intended for shipment from that place than for 
other goods carried to the same place when the reduced charges are 
necessary to secure the traffic in the public interest (k). In such 
circumstances there is no competition between the goods intended 
for shipment and the other goods, and no question of undue 
preference can properly arise (t). 

128 . No railway company, however, is allowed to make, nor can 
the court or the Commissioners sanction, any difference in the 
charges made for, or in the treatment of, home and foreign mer- 
chandise in respect of the same or similar services (k). It the 
company can prove facts which would justify a preference if the 
goods were home goods, it can rely on these facts in the ease of 
foreign goods ; but no weight can be given to anything necessarily 


(e) Limurjioot Com Tradtr^ Attoeiaiion v. Cfreat Wtttem Sail. Co, (1892), 8 
By. ft Caa. Oaa 114. 

(4) Oirardot, F^inu <1 Co. v. Midland Rad. Co. (No. 2) (1886), 6 By. ft Oan. 
Tf. Om. 80. 

(e) Ltc$ V. LaneaoAin and Yorkthire Sail. Co. (1874), 1 By. ft Can. Tt. Cos. 
362. 

(/) Liveipoei Corn Tradtn' Aoootvtiwn v. London and Notih fYeottm Rad. Co., 
C1891] 1 as. 120. 

(a) Skippo V. Londonimd North Wettem Bad, Oo„ [1892] 2 Q..S. 229. 

;(«} Spmtn ft Bdboto, Ltd. v. Taff Vale Rail. Vo. (1908), 12 By. ft Ohu Tr. 
Cm. 70. ' ‘ , V 

(C Laneaekirt Patent Fad Co. ’\, London and North WettomSad. Cb.(t904}, 
M'By. ft Can. Tr. Com. 77. 

(ft) Bailway and Caiftl ^fflc Act, 1888 (61 ft 62 YicL e. 26), a. 37. ‘ 
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peculiar to foreign goods as sash over home goods ( 1 )< Thns, 
althoQgh in the case of home traffic it is a recognised principle iftidae 
that ihe charges for a long transit are less in proportion to distance fwMsBM 
than for a short transit, where goods have come from a foreign **'*' 
conntoy, and are forwarded by railwajr in the United Kingdom, 
the part of the transit within the United Kingdom is not to be 
considered as part of a through route, for the purpose of fixing 
rates (m). 

It is also within the powers of the Commissioners to direct that Lower oiisrs* 
in respect of similar services rendered, in regard to goods of like ^ 
description and quantity, no higher change shall be made lor a less 
distance than for a greater distance on the same line (n). 

129. In fixing the rates to be charged for the carriage of goods Gronpias 
from and to any place on their line, a railway company is entitled 
to group together any number of places in the same district, 
although situated at various distances from any point of destination 
or departure, and to charge uniform rales to and from all such 
places from or to any such point (o). Places must not be so grouped 
where the distances are unreasonable, or so as to create any undue 
preference of the nearer places (;>). But commercial couveni* 
euce will be taken into account in considering such grouping, and 
such convenience may justify a difference which otherwise might 
be undue ( 9 ). 

A railway company may apply to the Oommissioners for their AppUcatioii 
decision as to whether any proposed or existing group rate does or '’ommiit- 
does not create an undue preference (r) ; but the approval by the 
Commissioners of any such rate does not prevent the company from , 

subsequently dissolving the group and forming fresh groups («). ^ 


(i) Mansion House Association on Railway Traffic y, Londm and South 
Western Rail. Co., [189d][ I Q. B. 927. In this case a .complaint waa mode of 
undue preforence of foreign over home produce, in the of^rr: age by the respondent 
company of goods from ^uthamptou Docks to London. The foreign goodn, 
however, were delivered to the company in large (mantities in full truck-loads* 
and packed in such a manner as to take up very little space in proportion to 
their weight ; and the trains carrying the goods were nu through to London 
without stopping. Home produce of the same sort^ on the contrary, was 
delivered to the company in small and ill-packed quantities, and had to be 
picked up at numerous stations. There was therefore a very great economy in 
calling the foreign goods, though this economy had notlung whatever to do 
with the fact that they were foreign. It was held that, if the facts would have 
justified the difference in the chargee if the goods in both cases had been home 
goods, the railway company were not debarred from relying on these facte 
merely because the goods prefemd were foreign goods. 

* (m) Ibid. 

>) Bailway and Canal Traffic Act, 1888 (51 A 62 Vici c. 25), a 27 (J)» 

o) /wa.. 8. 2 »(a 

'«) Ibid,, s. 28 (2). The grotqping of each plecM ie not contrary to a 90 
of vt » Boilwayi Cuaiues Oonsoliaation Aot, 1846 J8 c. 20); eee ^ 74, mtt. 
See DtMby Main CoUiery Co. y. Mancie$ter, and LipeUnthire Sail. Co. 

nm), 11 Am. Gee. 97. 

fo) Sorfh Lanaialt Iron and 8M Co., lid. y. Fumeu Bad. 0o, (1891), 7 By. 
*^&.0hB.148. , 

ir) B^way and Quul Traffic Act. 1888 (61 A 62 Viet q.< 86), a 29 (3). 

. M JfAhm andAikaSt BtmatiUi Iron Co. y. Fum«H BaU. (1^). 12 V.j. 
jS MS. CSea 1. 
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130. Where undue preference is alleged with regard to passengers, 
the question is one of fact ; and if the same preference is given to 
nil passengers in a like position towards the company as regards 
business, the presumption is in favour of the preference being 
justifiable (f). Awd where a company issues season tickets at low 
fares subject to certain reasonable conditions, it is justified in 
refusing to grant such tickets to i)erson8 who refuse to comply with 
those conditions (n). 

Wbciie a railway company has unduly prejudiced any person 
witbin the meaning of the above provisions (a), such person has no 
right to recover damages from the company in an action for such 
])r(q Lidice, or to set oflf such damages against a claim in an action 
by the company for charges {h). But where a complaint of undue 
])refereiice is made to the Commissioners, they have power to award 
t,be comidainant such damages as they find him to have sustained, 
whicl) damages are to be in complete satisfaction of all over- 
charges, and of every claim arising out of the complaint. No such 
damages, liowover, can be awarded unless the party aggrieved has 
made complaint to the Commissioners within one year from the 
discovery by liim of the matter complained of (c). 

Where any complaint of undue preference is made, no damages 
can bo awarded if the rates objected to were duly jmblisbed, while 
in operation, in the rate-books of the company (d), unless and 
until the complainant lias given the company a written notice 
requiring it to remedy the matter of his complaint, and the 
company has failed within a reasonable time to do 80 (e). No 
formal notice is required ; a letter making complaint and objecting 
to pay is sufficient (/). 


(/) Thua, whore the respondent company gave choap season tickets to pas- 
songors who wero customers of the company, and did a certain large amount of 
liUMini^s^ with thorn, tins was held to be no undue preference (Tut^tesd Chami^er 
vf Voimnerce v. IJUfhland Hail, Co, (1901), 11 Ry. & Can. Tr. Cas. 218). 

(it) ^forri»on v. HfJJast and County Down Hail, (1904), 12 Ry. & Can. Tr. (?as. 
90. 

(ii) See note (/), p. 7(5, ante, 

{b) Jsitncaehire and Yorkshire Bail, Co, v. Greenwood (1888), 21 Q. B. D. 21i5; 
Ilhymuey Hail, Co, y, Hhymney Trmi Co, (189|0), 26 Q. B. D. 146. On the Other 
hand, un overcharge under s. 90 of the Railways Clauses Consolidation Act, 
1816(8 VicL & 20) — the “ equality clause ” — may be recovered (see note (A), 
p. 76, ante). See the disoussion on this subject in Philips v. London and North 
trrsiern Hail. Co,^ [1892] 2 Q. B. 229, 246. S^ also Charrinyton^ Sells^ Dale Co. 
V. MidUm Hail, Co, (1901), 11 Ry, & Can. Tr. Cos. 222; Denaby Main Colliery 
Co, V. Mancitester, Sheffield^ and Lintolnshire Hail, Co, (1886), 11 App. 
Cas. 97. 

(c) Railway and Canal Traffic Act, 181,88 (61 & 62 Viot. c. 25), s. 12. For form 
of oompl^nt claiming damages, see Encyclopoedia of Forms, Vol. Ill, p. 187. 

(d) These ai-o the books which every railway and canal company is obli^ 
to keep at each station or wharf, under the pronsions of e. 14 of the Regulation 
of Railways Act, **1873 (36 & 37 Viet c. 48); see p. 86, post, A notice, on the 
flyleaf of such a book, that a certain rebate will be allowed on coiImd goode to 
persons agreeing to certain terms is not a Bufficient publication (Dalay <9 Vo, 
tr. Midland Hail, Co, (1900). 10 R^\v& Can. Tr. Oas. 303). 

(<r) Railway and Canal Traffic Act, 1888 (61 & 62 Viet, c, 25), s. 13. 

(/) Shejffield Coal Co„ Ltd, v. London and North Western Hath Co, (1997), IQ 
By. & Can* Tr. Cas. 236. W A v 
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Sect. 4. — Me^gcimmi Rate$. 

131. Provisions have been made by the special Acts of most rail' 
vay companies limiting the rates which any company can charge for 
the carriage of goods ; bat in the year 1888 it was enacted (/;) that, 
notwithstanding any provision in any general or special Act, every 
railw^^ company should submit to the Board of Trade a revised 
classification of merchandise traffic, and a revised schedule of 
maximum rates applicable thereto, which the company proposed to 
charge, and should state therein the nature and amount of all 
terminal charges proposed in respect of each class of traffic, and 
the circumstances under vrhich such teiftninnl charges were to be 
made ; and it was provided that terminal charges were to be fixed 
having regard only to the expenditure reasonably necessary for pro- 
viding the accommodation for which the charges were made, 
irrespective of the outlay actually incurred. These classifications 
and schedules were considered and, after disputed matters had 
been settled in the manner provided, were embodied in provisional 
orders and confirmed by Acts of Parliament (/t). 
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132* Under these Acts the maximum rate for conveyance is W'hnt serrires 
the maximum rate which the company may charge for the con- included 
veyance of merchandise by merchandise train, including the ^tefc* 
provision of trucks and locomotive power ; but the company is not 
to be required to provide trucks for the carriage of certain very 
bulky descriptions of merchandise (as coal), nor for certain articles 
which are likely to injure its trucks (as creosote). With regard 
to such things, the maximum cost of conveyance does not include 
the provision of trucks, while in the case of other goods, if the 
company does not provide trucks, the rate authorised ll to be 
reduced as provided (i). 

133. In addition, a company may make terminal charges for TermtuHi 
station accommodation, and for services rendered in loading, 
unloading, covering, or uncovering, up to the maximum charges 
mentioned, the charges for services to include all charges for labour, 
machinery, plant, stores, and sheets; provided that where mer- 
chandise carried in a separate truck is loaded or unloaded elsewhere 

than in a shed ‘or building of the company, the trader has a right 
to perform such services himself on requesting the company to 
allow him so to do, and the company has no right to charge for 
services where such request is made and unreasonably refused (k). 

134. The company may charge a reasonable sum in addition to Additinnai 

the maximum rates where, at the request of a trader, it renders 
services at, or in connection with, a siding not belonging to the *'' * 

company ; where it collects or delivers goods outside the terminal 
station ; where it weighs merchandise ; where trucks are detained 


(ff) Bailway and Oaoal iTraffio Aot, 188S (61 A 62 Yict. c. 26), s. 24. 

(6) See London and North Weetem Bauway Company (Batee and Charg^} 
Order Oonfinoation Aot, 1891 (64 A 66 oeaxi), >od eimilAr Acts relatisg 

to other oMnwaiee. , 

/MdL, Swed., dadn 2. 
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or accommodation oeeapied by the trader beyond a reasonable 
time ; ivhere it loads or unloads, covers or uncovers, goods of cwWn 
descriptions ; where coal drops are used ; and where^ it providM 
accommodation at a waterside wharf, and renders services there in 
loading or unloading into vessels or barges ; provided that no 
special charge for any of these matters is otherwise prescribed by 
Act of Parliament. Any difference arising as to the charges for 
these services is to be determined by an arbitrator appointed by 
the Board of Trade at the instance of either party (/). 

135. Where merchandise is carried in trucks not belonging to 
the company, the trarler is entitled to recover from the company a 
reasonable sum by way of demurrage for detention of his tracks 
beyond a reasonable time (m). What is a reasonable time is a 
question of fact ; but if the time during which a ti'uck is detained 
is largely in excess of the average time, the onus is on the commny 
to show that the time of detention was not unreasonable (n). It is 
not only in respect of detention before or after the transit that the 
trader has a claim ; he is entitled to take into account the whole 
period, from the time when the company accepted the trucks to the 
time when they were actually returned (o). 

136. In addition to the authorised charges, a company is entitled 
to demand rent, or other payments, for sidings or accommodation 
provided by it for the private use of traders, and not required by 
the company for general purposes of traffic (p). 

137. The specified rates and charges only apply to goods carried 
by merchandise trains ; they have no application to carriage by 


(A Londofi and North Western Railway Company (Rates and Charges) Order 
Continuation Act. 1891 (54 & 55 Viet. o. ooizi.). Sched.* clause 5. As to what 
are reasonable sums, see Midland Rail, Co, v. Black (1899), 10 Ry. & Can. Tr. 
Cas. 142. Where a company brought an action for services under this section, 
the defendants objected to the jurisdiction of the court on the ground that the 
ouestion oould only be determined by an arbitrator ; but it was held that, as no 
aifference had arisen between the parties before action, the court, and not an 
arbitrator, had jurisdiction {London and l^orth Western and Great Western Joint 
Rail, Cos, V. J, H. Billington, Ltd,, [1899] A. 0. 79). But where a diffei-ence has 
arisen before action, the court haa no jurisdiction, and an arbitrator appointed 
as provided can alone determine the matters in difference {London and Ncirik 
Western Rail, Co, v. Dmiellan, [1898] 2 Q. B. 7). Such arbitrator has sole juris- 
diction to determine not only the i-easonableness of charges for detention, but 
also any incidental question such as the reasonableness of me time during which 
trucks were detained BaU, v. Losehy A Camlty, [1899] A. C. 138), 

(m) ^ Tiondon and North Western Railway Company (Rates and Oharas) 
Oi^r Contirmation Act, 1891 (54 & 55 Viet. o. oezzi.), %hed., clause 6. Any 
difference arising under this section also is to be determined by an 8rbitrah«r 
appointed by the Board of Trade. Where a truck was detained, and trader 
flUM for damages in that he had to bin) another truck to take the place of the 
onedetained, it upheld that this was a claim for demurrage, thata difference'* 
had arisen within the section, and that such difference oonld be determined 
only by an arbitrator appointed tinder the Act, and not in a court at law 
{Qrooi WtsUm RiU, Oo, v. PkilUps d Co., Ltd,, [19081 A. 0. 1^ 

(n) SdUt DaU it Oo, y. London and Korih WeUom Rail, €b., 
£1^1 2 K, B, 437. 

- (0) IHd. 

{p) London and North Western Railway Company (Bates and Gbaiges} Order 
Oonfirmation Act, 1891 (54 d 55 Viet. e. ocaodO* Sohed., clause 7* 
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pasMDger trains ; and no oompaoy is obliged to carry mwolnndise *• 

by passenger train, or other simtfar service, except perishables, for Ma;tlm«m 
which special rates are provided (q). A company has, however. Miss, 
power to carry merchandise by passenger train ; and if it does so, it 
can make any reasonable contact for carriage it chooses (r). 

For carriage of exceptional goods (snob as articles of unusual size Obsise fnr 
or weight, wild beasts, dangerous goods, or bullion), and also for any 
accommodation or services rendered by a railway company at the 
desire of a trader, in respect of which no provisions are made by statute, 
the company may charge such reasonable sum as it thinks fit (*). 

The authorised maximum rates for carriage, which vary inversely Appiiektua 
with the length of transit, apply only to the company’s own lines; throat** 
and where goods are carried on a through route, the portion of the c«ni^ 
transit which is over the other compan^u line is to be regarded as 
a separate journey, for which the maximum rate is that authorised 
by that other company’s Act, irrespective of the distance already 
carried by the contracting company (<). 

With regard to very short transits, when merchandise is conveyed 
an entire distance, and this does not exceed a certain specified dis- 
tance (which varies according to whether terminals are payable at 
both ends, or only at one or at neither end), the company may 
charge as for the specified distance ; but in reckoning such short 
distances, the railway of the contracting company, and that of any 
other company over which it actually hauls the goods, are to l>e 
considered as one railway (»)- 

188. Every railway and canal company is obliged to keep at each r.i>.«.boiikik 
station or wharf books showing every rate for the time being charged 
for goods traffic from that station or wharf to any place to which 
it books ; and every such book must be open to the inspection of 
any person, without charge, at any reasonable hour («;). The Com- 
missioners have power on the application of any person interested (a) 
to order any company to distinguish in such book how much of each 
rate is for the conveyance of traffic, for the use of vehicles, or for 

(q) London and North Western Bailway Company (Bates and Chai^geiO Order 
Confirmation Act, 1^1 (M & Si Viet. c. ccxxi.), Uched., clause 27, and Fart V. 

■ (r) StoM Co. V. Midland Sail, Co., [1904] 1 K. B. 669. 

I*) See London and North Weetem Bailway Company (Bates and Charges) 

Order Confirmation Act, 1891 (64 is SS Viet. e. ccxxi.), Sched., Part IV. Keeping 
wagons on eidinge to wait order ” ie an exceptional accommodation within the 

S rovision; but me question what is a reasonable charge is for the jury; see 
[Wand Sail. Co, v. Mifero Son <9 Co., Idd., [1908] 2 K. B. 350. See also Ltmthn 
and North Wettrm Sait. Co. v. Crooke <fe Co. (1004), 20 T. L. tt. 500. 

(<) Oreat Wtitom Sail. Co, v. CaiuM A Bowden, Ltd., [1004] 2 K. B. 60H. 

(u) London and North Western Bailway Oompany (Bates and Cliarges) 

Order Confirmation Act, 1891 (54 A 55 Viet. o. ccxxi.], Sched., olaitso II. If 
the goods are hauled by tiie other ooApany over its lino, the two railw^'s are 
not to be considered as oao (LoMetuhire and Cheehire Coal Attoriatiim v. London 
and North Weetem Sail. Co., [1807] 2 K. B. 902). 

(to) Bwulation of Bailways Act; 1878 (36 A 37 Viot. c. 48), s. 14. 

(a) **nersoo interested” mayfoohida otiiars than those actually paying a 
nto i C.S., tlw wofds include anvAM fdyiM a competitive ni»,{PeUaU Coal and 
Iron Co. V. London and North Wedan SaU^Oo. (1889), 23 Q. B. D. 53^, But a 
penoB applying mustjiave a bond Mde (imrest, and if no reasonaUe cause of 
cbtaplsim is dioini,«a order will os tsiused {Tomlinton v. London and North 
rwto»^.Cb.(M80),7By.AClBii.®r.(S»s.22). ' 
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locomotiys power, and how much is for other expenses, the nature 
and details of which must be specified (b). 

The book, tables, and other documents containing the classifi' 
cation of merchandise must also, in the same way, be open to 
inspection at every station at which merchandise is received for 
conveyance; and where merchandise is received at some place 
which is not a station, such books, tables, and documents must 
be open to inspection at the nearest station (c). 

139. On the application of any person interested in the carriage 
of any merchandise which has been, or is intended to be, carried 
over the railway of any company, the company must render an 
account, in which the charge made or claimed by the company for 
the carriage of such merchandise is divided, and the charge for 
conveyance over the railway is distinguished from terminal charges 
and dock charges, and if any terminal or dock charge is included, 
the nature and detail of such charge must be specified (c). 

Where the total charge made by a company is less than the 
maximum which it may charge for conveyance, and the company 
makes no terminal charges, and states in its account that it 
makes no such charges, it has delivered a sufficient account to 
satisfy the obligation upon it (d). 

140. Where a railway company carries merchandise partly by sea 
and partly by land, all the above-mentioned books, tables, and docu- 
ments kept by the company at any port in the United Kingdom 
used by it must, besides the rates charged for the sea traffic, 
show what proportion of any through rate is appropriated to the 
conveyance by sea (e). 


141. If traffic is received or delivered by a railway company at 
any place other than a station (/), the company must keep at its 
nearest station books showing every rate for the carriage of mer- 
chandise from that place to any place to which it books, including 
any rates charged under any special contract, and giving the diatances 
to every such place (p). 


142. Any person who is the owner of, or who has the care of, 
any carriage or goods passing upon a railway, must on demand give 

. {h) Kegulation of Railways Act, 187» (36 & 37 Viet. c. 48), s. 14. ^Vhero 
sneh on order is made, the company is bound to specify the charge made by 
it in respect of each and every service included in the rate other than 
conveyance (Pick/ordt, Ltd. v. London and North irtstmi liad. Co., 119031 I 
K. B, 7d9>. ^ ■* 

(c) Railway and Canal TraflSo Act, 1888 (31 * 52 Viet. c. 25), s. 33. Provi- 
sions are also mode that companies shall keep for sale oopies of clasMfications. 

(d) New Unioti Mills Co. v. Qreat Western Hail. Co., [1896] 2 Q. B. 290. 

(e) Bailway and Canal Trafflo Act, 18W (31 ft 52 Viet. c. 23), s. 33 (3). 

(/) J.e., a station witkiu tho mc^ng of s. 14 of the TWniidjon of Railways 
Act, 1873 (36 ft 37 Viet. c. 48), which is any place from which a rate ie charged 
and which is acoe^ble to tho pnbho (Harbome BaU. Co. v. London and North 
Rail. C5). (1873), 2 By. ft Can. Tr. Cas. 168). A nte-bo^ leUting to a 
place not a station is not kept under the Act of 1878. There is no power tn the 
Oonmiimonera to order a rate in sp<& book to he dieeeotod into its component 
Pdvto (r<^<««en V. Ltnidtn and North WesUm Sail. Co. (1890), 7 Ry. ft Gan. 

(p) BaOway and Canel Xtaffle Act, 1888 (31 4 38 Viet ,0. 23), e. 84, • 
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to the proper officer of the company an exact account in Rrriiing, 
signed by him, of the number or quantity of goods conveyed by any 
such carriage ; and if the goods conveyed by any such carnage or 
brought for conveyance be liable to the payment of different tolls, 
he is to specify the number or quantity liable to each toll. Failure 
to give such account, or giving a false account, tvith intent to avoid 
the payment of any toll, is an offence for which a penalty is 
incurred (/t). 

Where a person brings goods to a station to be carried by 
railway, and delivers to the servant of the company consignment 
notes in which the goods are falsely described, with the object of 
procuring the carriage of the goods at a lower rate than their 
nature entitles the company to demand, snch person is guilty of 
this offence (t). 

Sect. 6. — Relates oil Sidings Rates. 

143. Whenever merchandise is received or delivered by a railway 
company at a siding or branch railway not belonging to the com- 
pany (A), and a dispute arises between the company and the con- 
signor or consignee as to any allowance or rebate to be made from 
the rates charged on the ground that the company do not provide 
station accommodation or perform terminal services, the Commis- 
sioners have jurisdiction to hear and determine such dispute (f). 

Where a trader requires no accommodation or services at his 
private siding, it does not necessarily follow that he Is entitled to any 
rebate, for on many grounds the siding may be a great expense to the 
railway company, and each case must depend on its own facts (m). 

Proof that a trader is the owner of sidings from which traffic is 
sent, and that the company renders him no terminal services and 
afford him no station accommodation, and that he has been charged 
a rate, is not sufficient to establish a prirnd/aeie case that the rate 
includes a charge for station accommodation,. oi terminal services. 


(/() Bailways Clauses Consolidation Act, 184S (8 Viot. c. 20), ss. 98, 90. 

(0 B<trr, Moering <8 Oo. v. lAmdon and North Western nail. Oo„ [1906] 8 
E. 13. 113. In this cose no express denumd had been made by the company 
for an account of the goods, but the consignee was well aware from the course 
of business that the company would only roceiTe the go^s with consignment 
notes giving particulars. It was held that, whether or not it was necessary in the 
circumstances to prove a demand, there was evidence of a demand having been 
made. Whether or not parUcular goods come within a certain class in a com- 
pany’s books is a question for a coiurt of law ; see Oarmullg and Jfjery Mann- 
faeturing Co. v. Midland Rail. Co. (1897), 14 T. L. B. 84. 

(k) It is not necessary, in the applieation of this provision, to inquire whether 
the company is the legal owner or has tiie freehold of the siding. The 
question is whether or not the company has the possession, use, and control 
of the siding {Huntington v. Lancaehinfi and Forkenire Rail. Co. (1901), 11 By. 
& Can. Tr. Cm. 237} ; see also PideoHe ds Oo. v. Momcheeter, Sheffield, and 
jAncotnehere Rail. Co. (18M), 9 1^. ft Con. Tr. Gas. 46, and Oirardvt ft C’c. v. 
Qreat Eaitem Ratt. Co. (1900), 11 By. ft Can. Tr. Oas. 244. 

(Q BaUwny and Canal Traffic Act, 1994 (67 ft 68 Viet* a 64), s. 4. This 
wvision has no applieation to a aiding entirely off the railway company’s 
system IWedem, Todd Co. v. MitOandRaR. Oo. (1896). 9 By. ftCaa. Tr. Gas. 90). 
Vat applioatioB to Commisrioners to detesmine a dispute os to an aUowauce 
or rabate, see EncydCttaedia of Formic Vol. UL, p. 194. 

(e>) QRidrap, Barf db Oo. r. Great Northern Rad, Oo. (tflOl), 11 By. ft Gao, 

Sir. Ooa. m 
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or tkat the trader is eiltitled to a rebate; he xtiust ib every d&SS 
give positive evidence of an overcharge (n\. But where a comply 
renders services and provides accommodation, a presumption arises 
that the rate charge includes a charge for such services and 
accommodation ; and where it is proved that for similar traffic, over 
a similar route, in similar circumstances, another trader, who 
receives no such services or accommodation, is charged the same 
rate, the presumption arises that this second trader is entitled to a 
rebate (o). 

144. Traders are entitled to a rebate in proportion to the extent 
to which the company doea not provide accommodation, or render 
services. Hence, if the company performs some services, the traders 
may have a right to some rebate (p). And where the corporation 
of a city had coal delivered to it by a railway company partly 
at a siding belonging to the company and partly at a siding 
belonging to the corporation, but the rates charged were the same 
in each case, it was held that a primd facie case for a rebate was 
established, but that the company might set off, against such rebate, 
the performance of services at the corporation’s sidings, for which 
it was entitled to charge (g). 

145. Where a company includes in its rate a charge for services 
at a private siding, it is not a condition precedent to the legality of 
such a charge that its reasonableness should be determined by 
arbitration. The Oommissioners may determine whether such 
charge is reasonable, and their determination is one of fact, against 
which there is no appeal (r). 

Where a rebate is granted, it runs as from the date of the 
application to the Commissioners unless otherwise ordered («). 

146. Where traders have made a contract with a company for a 
through rate on certain special terms, and it is a term of the contract 
that there shall be no rebate, such traders have no right to claim 
a rebate (t). And where traders and a company, with knowledge of 
impending legislation, made an agreement in 1891 as to payment 
for certain services and accommodation at sidings, it was held that, 
such agreement not being incompatible with the Act (a), the traders 
were bound by their agreement (b). 


(n) Salt Union t. North Staffardthir* Bail. Co., [18981 2 Q. B. 43£. 

(o) Ttnnant <9 Co. v. Caledonian Bail, Co. (1898), 10 Uy. & Con. Tr. Caa. 194 ; 
Viclurd,.8oM d Maxim, Ltd, t. Midland Bail. Go. (1902), 11 By. & Can. Tr. Caa. 
249. 

( s) PidaoA A Co. v. Mandkaier, Shtfidd, and Linodlndhire Bail. Co. fl89d), 
9 ft Caa. Tr. Caa. 46. 

. fg) Birmingham Corporation v. Midland BaU. Co. (189Q, 9 By. ft Oui. Tr. Caa. 
19A 

(r) Cowan ft Bonav. North Britioh BaU. Co. (1901), 11 By. ft Caa. Tr: Gaa. 271. 
(a) Oikfrap, Earp ft Ob. v. "Ortut N^hem BaU. Co, (1901), 11 By. ft Can. 
Tr. Caa. S6& As to fits aocomsaodation and aerviees for wimih station and 
taiminal aetvkaa at aidiiigs ars chargeable, see alao Portooy v. Colne VoUea and 
Baletead BaU, Co. (1899^ 10 By. ft .Can. Tr. Cu. 211. 

M Walton, Todd ft Co. r. jaBanABaU. Co. (1890). 9 By. ft Cha. I^. Ctu. 90. 
^ Railway and Canal XraSo A«^ 1894 (67 ft 68 vict. c. 64). f. 4. 

(M Crompton ft CV. T.^Ltmeathire and Yurkthire BaB, Cp. (1902), 11 Ryt'ft Oatn 
TV. CSa. 286. 
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Sect. 6. — Inereate of Rates. 

147. When a railway company intends to increase any rate or 
charge^ published in the books it is required to keep(e), it 
must give (in manner prescribed by the Board of Trade) at least 
fourteen days’ notice of such intended increase, stating in such 
notice the date on which the alteration is to take effect ; otherwise 
no sndi increase has any effect (d). 

148. Where a rtdlway company, either alone or jointly with any 
other railway company or companies, since December 81, 1892, 
directly or indirectly («) increases any rate or charge, then, if any 
complaint is made that such rate or charge is unreasonable, it lies 
upon the company to prove that the increase is reasonable, and for 
that purpose it is not sufficient to show that the raite and charge 
is less than any maximum authorised by Parliament (/). 

The Commissioners have jurisdiction to hear and determine any 
complaint with regard to such increase, but not until the complaint 
has first been made to, and considered by, the Board of Trade (g). 

Where a company increases its charges for cartage, and a com- 
plaint is made that such increase is unreasonable, the complaint 
is one which the Commissioners have jurisdiction to hear and 
determine (k). 

Formerly there was a presumption that rates below the maximum 
for their class were reasonable. This is no longer the case, and 
rates raised since the date mentioned must stand the test of whether 
or not they are reasonable according to existing circumstances (t). 

The rates and charges as they existed before 1898 are presumed 


(c) See p. 83, ante. 

(<0 Bailwaj and Canal Traffic Act, 1688 (31 & 32 Yict. c. 23), t, 33 (6). 

(e) For an example ot an indirect increase, see RiekeU, timilh & Vo, v. Midland 
Bail. Go., [189ej 1 a B. 260. 

(/) Bailway and Canal Traffic Act, 1894 (37 & 38 Yict. e. 34), e. 1 (1). For 
form of oomplaint as to unreasonable increase of rates, see Eucrclopsdia of 
Forms, Vol. in., p. 192. 

(p) Bailway and Canal Traffic Act, 1894 (37 & 38 Viet. c. 34), s. 1 (3), (.e., 
considered under the provisions of s. 31 ot the Bail way and Canal Traffic Act, 
1888 (31 A 32 Viet. c. 23). 

ih) Mantion Howe Juodation on Bailway Traffic ▼. London and North 
Wettum Bail. Co., [18961 1 Q. B. 273. In this case it was argued that, as by Uic 
Schedule, clause 3, of tne company's Provisional Order Confirmation Act, tb» 
reasonableness of cartage charges was to be determined by an arbitrator 
appointed bv the Board of Trade (see p. 84, ante), the ComnussioDers had no 
jurisffictimi. But it was held that, as the complaint was as to the increase 
of a (halve, the Oommissionera had jurisdiction. 

(f) Bu&tt, Smith A Co, y. Midland Bail. Co., tupra. If rates have been 
lowered since 1892, and eubeequently raised again, but not so as to be in excess 
of those in force at the end of 1892, the company can be called upon to justify 
the increase {North Staffordehire CMiery Owners' Association v. North Stafford- 
shire Bail. Oa, [1907] 2 K. B. 101, 0. A.). 8o held by Cdjxns-Uabdt, M.B., and 
hEotmTOE, IhJ. (KiurMEDT, TjJ., ffiaeentiifg), overruling Bi^hak, 3., and the 
Bailway Commissioners. The poini therefore is not free from doubt But where 
the rates were so lowered because the coal trade was in a depreaMd state, it wu 
bdd the railway company wwe actum reaeonably in raisiiig them again 
when the trade heoame proroerous {North mefffordshire Colliery Owners* Assoeia- 
Hon y. North l^affardsJ^ £iU. Co., [lOOin I If. B. 771, aflhmed [lOOej 2 K. B. 
763, C. A.). OeediaaMiBimand Amam SemtdUe Iron Co., Ltd, v, fhumest Rail, 
Co, (1006), 12 By. * Ow. Tr. Caa. 1 . jssr Wwoet. J.. »t p. T, 
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to have been sufficiently high according to then existing circum- 
stances ; but there is nothing which absolutely precludes a company 
from bringing forward facts which existed before 1893 to justify an 
increase 

In inquiring into the reasonableness of an increase, the Commis- 
sioners will consider any circumstances which can fairly be said to 
show reasonableness or the reverse (k). Thus, evidence is admis- 
sible that the expense to the company of working the complainant’s 
traffic has increased (/) ; but a rise of a merely temporary nature in 
such expense will not justify a permanent increase in rates (m). 

Where the Commissioner's have made an order against undue 
preference, and the company is able to prove that levelling the 
rates down to those charged to the preferred customer would mean 
substantial loss to the company, an increase of rates, by levelling 
up, may bo reasonable (n). 

If a company makes a charge which it has a right to make, 
blit which it has not previously made, this is not an increase 
either direct or indirect (o). And when a company allowed a certain 
reasonable time to traders to take delivery of goods, and after the 
lapse of that time had been accustomed to make a charge calculated 
according to the average time the trucks occupied the sidings, but 
made a change in its method, and calculated the time in respect 
of each separate truck, it was held there was no evidence of any 
direct or indirect increase (p). 

When a company has raised a rate jointly with any other com- 
pany or companies, any person making a complaint must join, as 
respondents, all the companies so joining in the increase (q). 

Where the complaint is that the company has increased its 
rates upon a whole class of goods, it is entitled to justify the 
increase on the class, as a whole, in the first place ; and therefore 
until it has had an opportunity of so doing it is premature to 
call upon it to justify with regard to each article (r). 

149. Any association of traders or freighters, or chamber of com- 
merce, or chamber of agriculture, may make to the Commissioners 

(j) Smith and Forrest v. London and North Western Rail. Co. (1900), 11 By. & 
Oau. Tr. Gas. lo6. 

{k) Ibid. 

ii) Charlaw and SacrisUm Collieries Co, v. North Eastern Rail. Co. (1896), 
9 liv. & Can. Tr. Cos. 140; l^tUh Yorkshire Coal Ownei's* Assurance Society v. 
Midland Rail. Co. (1B97), 10 By. & Can. Tr. Caa. 28. See these two cases for 
examples of facts justifying increase. 

(f») Black th Sons v. Caledonian Rail. Co, (1901), 11 By. & Can. Tr. Oos. 176. 

(it) Itiehvforth, Jngleby, and Lo/thousey Ltd. y. North Eastern Rail, Co. (1906), 
12 By. & Can. Tr. Gas. 34. 

(o) Mamhester and Northern Counties Federation of Coal Tmders' Asm^iafions 
V. iMwashire and Yorkshire Rail. (Jo. (1897), 10 By. & Can. Tr. Gas. 127. In 
this case the oompany made^a charm for the use of siding accommodation 
where trucks were^left an unreasonable time on the siding. This charm it 
was entitle to m^ake by its Prorisional Order Confirmation' Act, Sched., 
clause 5 (iy^), but it had not previously insisted upon it. 

(p) ManehesUr and Northern Cyanties FedtraHon of Coal Traders^ AssocitUmM 
v. Midland Rail, Co, (1896), 10 m. k Can. Tr. Gas. 121. 

M Mapp^ley (Jolliery Co. v. Midland Rail, Co, (1896), 9 By. AOan.Ir. Gas. 147, 

(r) Mamim House AMoeisdion on RdUwy ?, Qrctd Wfistfrn Rati, Cb„. 

[1896X2 Q. Br HU .. 



Part IV. — Statutokv CoNmot op Carribrs* BuRiNKas. 


91 


any oomplaint which the Gommimioners have jarisdictiou to &ter* 
mine, provided they obtain from the Board of Irade a certificate that 
such body^ is a proper body to make such complaint, and no proof 
need be ^ven that such body is i^rieved by the matter complained 
of (<). Such an association making a complaint cannot be required 
by the respondent company to give particulars as to the individual 
traders represented by them ; nor is it necessary for the associa- 
tion to communicate with any individual traders before making a 
complaint (a). 

150. Where a complaint of an unreasonable increase is made, 
the complainant must, within fourteen days of filing his complaint, 
unless the court otherwise orders, pay to the company such sum 
as he would have had to pay, if the rate in force immediately before 
the increase, or the rate in force on December 81, 1892 (whichever 
is the lower), had been still in force (fc). This provision does 
not, however, apply to a complaint by an association not itself 
aggrieved (e). 


Part V. — Remedies by and against Carriers. 

Sect. !• — Remedies hy Carriers. 

151. Unless a carrier receives goods with notice that the consignor 
is merely agent for the consignee, the only contract the carrier 
makes is with the consignor, and the consignor is liable in an action 
for tlie amount of the carriage (d). It is a question of fact to be 
decided in each case with whom the contract was made (e). And if 
the carrier agrees with the consignor to look only to the consignee 
for freight, the consignor is not liable (/). If the goods are delivered 
to the carrier by the consignor by order of the consignee, then the 
contract is with the consignee, and the consignee is liable ig). liut 
a representation by the consignor that the consignee will pay does 
not bind the carrier, nor excuse the consignor, when the consignor 
is not in fact acting as the agent of the consignee (h). 


(5) Bail way and Canal Traffic Act, 1888 (51^ & 52 Viet. c. 25), b. 7. Local 
authorities are given the right, by jdie same section, of making complaint to the 
Commissioners without proof of being aggrieved. 

(a) Mansion House Associattm on ItaUway TraJ/ic v. Hreat Wtstem flail, Co,, 
[1895] 2 Q. B. 141. 

(5) Bailway and Canal Traffic Act, 1894 (57 4t 58 Yict. c. 54), s. 1 (4). 

(c) Mansion House AssodaHon on Railway Traffic v. GrtoiA Western Rail, Co., 

suiru, ® 

(d) QrexA Western Rail. Co. v. Bagge (1885), 15 Q. B. D. <325; Fox v. Nott 

(1861), 6 H. & N. 637. As to the rights gf carriers as hailoos, see title Bail- 
MEm, Vol. I., pp. 556 et seg. . 

(e) Great Western Rail. Co, v. Bagge, supra ; JHvhenson v. Lano (1860), 2 F. & Fa 
188. 


J f) Brew Y. Bird (1828), 1 Mood, ft M. U6. 

Dawes y. Peck (Kf99), 8 Term Bep. 330. 
n) Great Western Rail, Co. y. Bagge, supra. In this case the defendant had 
ed a trolley from E., and had agreed with B. to pay for the oarriage of the 
tielley from E*’s place of business to the defendant’s and back. At end of 
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163 . Untfl the carrier has carried and is ready aod willidg (o 
deliver the goods be cannot sue for the freight (t). In the absenoe 
of agreement, he can only recover a reasonable sum for carriage, 
but he is entitled to make a higher charge for the carriage of articles 
of great value than for other goods (k). 

where a railway company sues for charges for carriage, it is no 
defence pro tanto that the charges are excessive on the ground that 
other customers of the company are charged less, so that such 
customers are unduly preferred by the company within the meaning 
of the Bailway and Canal Traffic Act, 1854 ; but if the company, by 
its charges, infringes the eljuality provisions contained in s. 90 of 
the Bailways Clauses Consolidation Act, 1845, the excessive charges 
may bo set off against a claim by the company (/). 


Carrier', 153. A carrier, being answerable for the safety of the goods 

speoiai carried, has such a special property in the goods as to be able to 
Ho^carrteii. maintain civil and criminal procee^ngs against any person wrong- 
fully depriving him of them (m). He also has an insurable interest 
in the goods, so as to have the right to recover from an insurer 
the whole value of the goods if they are lost or destroyed while in 
his care (n). 


Oan'ier’s lion 
on goods 
earned. 


General lien 
bj contract. 


Exercise of 
lieu. 


164. Every common carrier has a particular lien on the goods 
carried for the freight payable (o). This right of lien exists as 
against the owner of the goods, even though they were delivered to 
the carrier against the owner^s will, as by a thief, for the carrier 
cannot refuse to accept goods tendered to him for carriage (p). 
Apart from contract, express or implied, he has, however, no lien 
upon the goods for anything beyond the price of carriage (;). 

A common carrier has at common law no lien upon the goods 
carried for a general balance of account due by the consignee for 
the carriage of other goods (r). A general lien, however, may exist 
by contract, express or implied ; but the burden of proof of such a 
right is always upon him who claims it (s). And where by contract 

the liiriiig the defendant deliyered the trolley to the plaintiff oom^ny to be 
carried to E., and on the consignment note, under the heading ** Who pays 
carriage P ” he wrote the word ** consi^ee.*' E. refused to pay, and the com- 
]>any sued the defendant lor the carnage. It was held that, in the circum- 
stances, the defendant was not the agent of E. to make a contract for the 
carriage of the trolley, and that he was himself liable for the freight. 

(0 Bamu V. Marshall (I8d2), 18 Q. B. 786. 

{k) Harrii v. Packwood (1810), 3 Taunt. 264. 

(0 See note (6), p. 82, an^e. 

(m) See "'iMAtVa Case (1800), 2 Leach, 862; NicoUs v. Bastard (1836)- 
2 Or. U. B. 669 ; Claridye v. South Staffordshire Tramway Co., 1 1892] 1 
Q. B. 422. 

(«} London and North Wtslem Bail. Co. v. Qlyn (1869), 1 E. & E* 662. See 
title Insusanob. 

(o) Skinner v. Vpshaw (1702), 2 Ld. Baym. 762. See title Ltek. 

, (p) Bxeter Carriers* OasCf dt^in Yorke y. Grenaugh (1703), 2 Ld* Baym. 866, 
at p. 867. 

(q) Lambert v. BMnson (1793), 1 Esp. 119. 

(f) Asm\iaU y. Pick/ord (1802), 3 Bos. & P. 44, n. ; Wnght y. SneU (1822), 6 
B. dc Aid. 360. ^ 

(a) Bush forth y. Hadfidd (1806), 7 East, 224« Such an implication may arise 
a long course of ^bslihg, piuyided many instances can be ^proyed 
Smenoe that the carrier has, on preyious oocaaciUt cbdiiied the riight, and hm 
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6Uch right exists, it can only be exercised, as against the owtldt ot 
goods, for a general account owing by him ; it cannot be exercised, 
as awnst the owner, for a general account owing by the consignee, 
who is merely the factor of the owner (t). 

^ Where by the established usage of a certain business the con- 
signor pays the carriage of goods, the carrier has no right to retain 
the goods, as against a consignee who has paid for them, in respect 
of a general balance due by the consignor (a). 

A usage giving the carrier a lien for a general account owing by 
the consignee cannot in any way affect the consignor’s right of 
stoppage in transit (it). 

155. There can be no lien where there is an agreement, either 
express or implied, that the carrier shall give credit for the 
carriage (c). An agreement, however, as to carriage does not 
destroy the lien, unless it is inconsistent with such a right (d). 

The right of a carrier to exercise either a general or a particular 
lien cannot arise until the transit of the goods is complete ; hence in 
no case can he stop the goods at the commencement of a journey (e). 

Where separate parcels are carried at one time for the same 
consignee, the carriage having been paid on some and not on 
others, the carrier has no right to retain all the parcels as security 
for the carriage of those for which payment has not been made (,/*). 

The delivery of part of one consignment of goods does not 
prevent the carrier from discontinuing delivery and retaining the 
remainder till the carriage of the whole consignment is paid (g). 

166. When a carrier exercises his lien, he must keep the goods 
safely for a reasonable time, at a place reasonably convenient for 
the owner to obtain possession of them on tender of payment (/t). 
While he so retains them, however, he does so in his own interests, 
and therefore he has no right, apart from agreement, to charge 
the owner for warehousing uie goods (i). 

If the consignee carries away goods, against the will of the carrier, 
while they are being retained in exercise of a lien for carriage, the 
lien revives on the carrier retaking the goods (j). 

167. Where at the end of a transit the' owner does not take 
delivery of his goods within a reasonable time, the carrier should 
take all reasonable means to preserve them safely ; and though he 
may recover by action the charges to which he has been put in so 


been allowed to retain the goods, is material (AtpinaU r. Pick/vrd (18U2), 3 Boa. 
A P. 44, u.}. See further, as to the evidence neoesBaiy to eatabluh a general 
lieu. Plaice v. AUcoch (1866), 4 F. & F. 1074. See, further, title Lien. 

(() Wright V. SmU (1822), 6 B. A Aid. 360. 

(a) BuOer v. WotHkm (1806), 2 Boa. A P. (N. a.) 64. 

O) Op^heim v. RuttOl (1802), S Boa. A P. 42. 
tc) Mtttit V. Miiehdl (1816), 4 ()amp< 146.* 
la) Oravehay v. Homfray (1820), 4 B. A Aid. 60. 

(e) ITilriAtra Irm Go. v. Gnat Weittm Rail. Co. (1871). L. R. O.Q. B. ITA 
(/) Ptady V. Midland Great We$tem RaU. Co. (1866), 14 W. R. 314. 

(a) Re McLcatOt j^nairte Cooper (1879), M Ch. D. 68. 

A) Orwch T. Ormt mkem Rail. Co. (1868), 27 L. J. (xx.) 343. 

(*) Somet V. Britiih Empire Shipping Oo. (1860), 8 II. L. Gan. 338, 

. ,{j) WaUaeo v. Woodyate (1824), By. A It, 19A 
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CAftRtetM. 

preserving the goods, the lien for carriage does not extend to fitich 
charges (k). 

A railway company has a lien on goods deposited in its cloak- 
rooms for the cloak-room charges. This is so against the owner, even 
where the goods have been deposited by another person, provided that 
other person had lawful possession of the goods when deposited (I). 

Where a railway company hauls the carriage of any person upon 
its line, it may detain and sell such carriage, or all or any part of 
the goods which it contains, if the toll due for the use of the line is 
]iot paid on demand ; but a railway company lias no right, any more 
than any other owner, to*' sell goods detained in exercise of the 
company’s lien for charges for the carriage of such goods (m). 

Sect. 2 . — ItemecUea against Cameis. 

158. Where goods have been delivered to a common carrier, and 
they are lost or injured, the owner of the goods is the proper person 
to sue for damages (n). A consignor who consigns only as agent, 
and has no property in the goods, has no right of action, unless he is 
given such right by the special terms of the contract (o). But a 
consignor may have a siiecial property in the goods, as bailee, 
sufficient to entitle liim to sue, where the goods are at his risk until 
delivery to the consignee (p). 

When, in pursuance of a contract of sale, the seller is authorised 
or required to send the goods to the buyer, delivery of the goods 
to a carrier, whether named by the buyer or not, to be carried to 
the buyer, is privid facie delivery of the goods to the buyer ( 7 ) ; and 
unless the seller reserves the right of disposal, he is, by such delivery 
to a carrier, deemed to have unconditionally appropriated the goods 
to the contract (? )• Hence, as a general rule, delivery of goods by 
a seller to a carrier, for conveyance to the buyer, places the goods 
at the risk of Ujg consignee, and therefore the consigTiee is the 
proper person to sue, in case of loss or damage («). 

(k) Great Northern Jtail, Co, v. Swaffield (1874), L. B. 9 Exch. 132. See Mitchell 
▼. Lancashire and Yorkshire Hail. Co. (1876), L. K. 10 Q. B. 266. 

(/) *S7 wycr Manufacturing Co. y. London and South Western Hail. Co.^ [1894] 

1 U B. 833. See also title Bailment, Vol. L, p. 649. 

{m) Bflilways Clauses Cousolidation Act, 1846 (8 & 9 Viet. c. 20), b. 97, as inter- 
in ITu^/id v. L^mdon and South Western Hail. Co (1869), L. B. 5 Exch. 62. A 
company cannot under this section detain wagons belonging to a tliird party for 
tolls due for the carriage of goods in those wagons {Manchester. Sheffield, and 
Lincuhishire Hail. Co. y. Noi'th Central Wagon Co. (1888), 13App. Cas. 564). See 
title Lten. 

(m) Fragano y. Long (1825), 4 B. ^ 0. 219. As to the rights and liahjlitiee of 
earners as bailees, see title Bailment, Yol. 1., pp. 666 et seq. 

( 0 ) Murphy V. Midland Great Western {Ireland) Hail, Co,, [1903] 2 L B. 6 : 
Xkitoee v. Heck (1799), 8 Term Bep. 330. «. 

( p) Freeman v. Birch (1833), 3 Q. B. 492, n. In tliis case the plaintiff was a 
laundress, who, having washed her customeix’ linen, used to return it to them by 
the defendant, a common carrier, she paying carriam. In an action for the 
doss of some linen 4)elonnnff to a customer, it was held that she had a special 
property in the goeds, wai<m enabled her to sue, as she was answerable for tlie 
safe return of the linen to its ownej*. 

(y) Sale of Goods Act, 1898 (66 A* 67 Viet. e. 71), s. 32 ; see title Siu: or 
Goods. 

(t) Ibid., s. 18, r, 5. 

m Dunlop y, Lainberf (1888), 6 CL & Fin. 000; Branm v. Hodgetm (1809), 

2 Camp. 36 i DuUon y. Solomoneon (1803), 3 Bos. & P. 682. 
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Whenever goods are sent by a seller to a buyer by a common 
carrier, to whom the name of the consignee is made known, the 
ordinary inference is that the contract of carriage is between the 
carrier and the consignee, and that the consignor is merely the agent 
of the consignee to make the contract (n). 

169. Delivery to a carrier, however, does not necessarily vest tlie 
property in the goods in the consignee ; and so if the property in 
the goods has never passed to the consignee, the consignor should 
sue for loss or damage (6). And where goods are sent to the con- 
signee for sale on approval, the consignor alone has a right to sue 
if the goods are lost or damaged in tranut (r). 

A carrier is usually the agent of a buyer to receive goods, l)ut not 
to accept them (d). Therefore, when a verbal order only is given 
by a buyer to a seller to send him goods, of over iJlO in value, the 
<lelivery of such goods to a carrier does not vest the property in the 
buyer without his acceptance. The risk remains with the consignor, 
and the consignor should sue (c), and not the consignee (/). 

Where the owner of goods is induced by fraud to forward them to 
a person, who intends to misappropriate them, he has a right of 
action against the carrier for negligently dealing with th(3 goods so 
ns to cause him to lose them, as the property in the goods has 
never passed from him ((f). 

160. The general inference that the consignee is the person to sue 
may also be varied by special agreement between the parties. Thus 
by agreement between the consignor and the consignee the risk of 
the goods may remain with the former till delivery, and by agree- 
ment between the consignor and the carrier the carrier may be liable 
to the consignor (/<). 

Also, altliough the property in the goods has not passed to the 
consignee, if he has made a special contract wiili the carrier for 
their carriage (i)» or if the consignor has delivered the goods to the 
carrier as agent for the consignee, the latter is the person to sue (k); 
and this may bo the case even though the consignor has paid the 


(a) Cork Diatillerien (k>, v. (treat Southern and Weelern Raif, Co, (frehind) 
(1874), L. R. 7 II. L. 269. 

(h) Surffent v. Aforrw (1820), 6 15. & Aid. 277 : Jhmlop v. /-a (1888), 6 Cl. 

& Fin. 600. As to when property passes by delivery to a carrier, see Wait v. 
Bdkvr (1848), 2 £xch. 1 ; and as to the passing of property generally, see title 
Sale of Goods. 

(c) Swain V. Shepherd (1832), 1 Mood. & B. 223. 

(<f) I,e,t accept in the sense in which the word is used in s. 4 (1) of the 
Sale of Goods Act, 1893 (56 & 57 Yict. c. 71). 

(e) Coatee v. Chaplin (1842), 3 Q. B. 483. See Tfoare v. Gnat Western Rail. 
6b. (1877), 37 L. T. 186, and Smith, v. tludsmt (1865), 6 B. & S. 431. See title 
Sale of Goods. 

(/) Coombs V. Bristol and Exeter Rail. Cf^ (1858), 3 H. Si N. 510. 

(g) Du ff y. Budd (1822), 6 Moore (c. P.) 469 ; Sieithetison v. Ikirl ( 1 828), 4 Bing«, 
476. 

(A) Dunlop V. Lambert f sujfrn, Se4 Cork Disttllerica Co, v. Greai Southern and 
Western Rail, Co. (Ireland), supra; Ddvis^r, James (1770), 5 Buit. 2680, as 
explained in Great Weslerti Rail, Co, v. Baggie (1885), 16 CJ. B. D. 625, 

(f) Mead v. SovJth Eastern Rail. Co, (1870), 18 W. R. 735. 

{k) y. (I7^)i 8 Terra Rep. 330; Bing v. Meredith (1811), 2 Camp. 639, 
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earrier, for, in the absence of any arranfifement to the contrary, the 
consignor is always liable to pay the carrier (f). 

Where articles belonging to different persons are contained in one 
parcel, which is delivered to a carrier to be carried for them jointly, 
such persons may jointly sue for the loss of the goods, although the 
parcel is only consigned to one of them, and be has to pay the 
carriage (nt). 

Where goods are delivered by a seller to a carrier, under an 
agreement that the carrier shall collect the price of the goods from 
the buyer, the seller has a right of action against the carrier for 
the price if he delivers tboi goods withoQt obtaining the price (n). 

A servant whose personal luggage is lost by a railway company 
may sue the company for damages in his own name, although his 
master paid for the ticket (o). 

Whether an action against a carrier is an action of contract or tort 
depends on whether the plaintiff must prove a contract, or whether 
ho can show a good cause of action independent of contract (p). 
Thus, an action against a carrier for delivering goods to the consignee 
contrary to a notice by the consignor to stop in transit is an action 
of tort iq) ; hut an action for non-delivery of goods is one founded 
on contract (r). 


Part VI. — The Duty of Carriers to Stop in 

T ransit. 

161. When goods have l^n delivered by an unpaid seller to a 
carrier, and the buyer becomes insolvent, the unpaid seller has the 
right of stopping the goods in transit ($), notwithstanding that the 
property in the goods may have passed to the buyer; and as long as 
they are in coarse of transit the unpaid seller may resume possession 
of them, and retain them until payment or tender of the price (0- 

162. The goods are deemed to be in course of transit from the 
time when they are delivered to the carrier for transmission to the 
buyer, until the buyer or his authorised agent takea delivery of them 
from the carrier (a). If the buyer or his authorised agent obtains 


(/) Moore t. Wileon (1787), 1 Tom Rep. 659. 

(m) MetojJ/e. t. London, Brighton, and Sotdh Coaet Bail. Co. (1858), 4 0. B. 
(W. 8.) 8(n, 318. 

(n) tTintioft. V. NB$on (1811), 5 Taunt. 423. 

(o) Martkdll v. Torh, Newcaeitt, and Benoiek Bail. Co. (1851), 11 C. B. 655. 

See p. 41, ante. • 

(p) Turner v. I^edlibrau, [1898] 1 Q. B. 56. The distinction seems to he now 
of litUe importanos except vrhen a question of costs arises under the County 
Courts Act, 1888 Ml A 52 Yiotr a 49), s. 116, as amended by County Courts Act 
*1903 (3 Mw. 7, c. *42), a, 3 ; see title Action, Vol. I., up. 48 — 50. 

(9) PMti/tx V. Midland Baff. Co. (1877), 3 Q. B. D. 23. 

(r) Fleming vr Manoheekr, Sheffidd, and Lincolnshire Bail. Co. (1878), 4 
Q. B. B. 81 , disa.pproving Talttm v, Grnif Wedem Bail, Co. (1 860), 2 E. & OH* 
(«) For a full discussiim of stoppage tn traneitu, see title Sau OF Qoqjpg, 

(t) Sale of Goods Act,. 1893 (56 A 57 Viet. e. 71)i 44, 39. 

(a) /Wrf., t. 46(1), 
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deliveiy of the goods before their arrival at the appointed destination, 

the transit is at an end (b). The Vnisf of 

If after the arrival of the goods at the appointed destination the Caniers to 
carrier acknowledges to the buyer, or his agent, that he holds them 
on his behalf, and continues in possession of them as bailee for the * ***** *** 
buyer, or his agent, the transit is at an end, and it is immaterial that 
a farther destination may have been indicated by the buyer tc). 

Whether the carrier has been named by the buyer "or not, the Good* in 
goods%re deemed to be in transit not only while iu the actual pos- o* 
session of the carrier, but also while they are in any place of deposit ^“P°**** 
in which the carrier has put them for any purpose connoetod with 
their transmission or delivery, and until they come into the posses- 
sion of the buyer, or of his agent who is to" hold them at his dis- 
posal (d). But until the goods have reached the destination named 
by the buyer, and as long as they are in the hands of a can ior as 
carrier, whether he holds as agent of tho buyer or not, they are 
in transit, and may be stopped («). They may ho stop))ed as long 
as the carrier holds them as carrier ; but as soon as the carrier 
agrees with tbe buyer to hold them as his agent, and not as 
carrier, the transit is at an end, and with it tho right to stop (/). 

A mere demand by the bn^'er that the goods shall bo delivered 
to him before the destination is reached does not end the transit (g), 

{h) Sale of Gooils Act, 1893 (5G & 57 Viet. o. 71), h. 45 (2) ; intifchraff v. Andvi'/ion 
(1842), 9 M. & W. 518. The appoint'd doatination means the place menf ioned by 
the buyer to the seller (^Omtea v. Ilailton (1827), C B. & 0. 422). See JOntdal v. 

Marshall Stevais ^ Vo. (1883), 1 1 Q. B. I). 353 ; Morley v. T/ay (1828), 3 Man. A Ry, 

396. An appointed destination, however, moans more than tho more men f ion of a 
place : it means tho naming of a particular person who is to receive tho goods at 
the place (He hnaca.Exfarte Mi1es{\H^h)y 16(i. B.D. 39, pcrBiiEiT.M.U., ati>.43). 

(c) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 45 (3) ; Kendal v. 

MarshaJl Stevens Go., sujfyra. In this case the goods were bought on 
credit at Bolton, and it was not part of the contract that they should ho 
delivered at anv named place. Tho buyer subsequently ovderod the goods to 
bo sent to the defendants, who wore shipping ngents and iirriers, at (larston, 
and agreed with the defendants that they should forwanl them tf> him at 
Rouen. The defendants wore to keep tho goods for tho buyer until a ship 
should be ready to carry them to Rouen. The goods wore sent by tli© buyer to 
the defendants by the London and North Western JbiiJ way. On thoir arrival 
at Garston the railway company gave tho defendanCs the usual noticjo that tho 
good^ had arrived, and that if delivery were not taken in duo course tho ofun- 
l)any would hold them as warehousemen, and charge the defendants rent. 

Three days after the arrival of the goods at Garston, tho buyer filed his petition, 
i^ven days after their arrival, the goods being still in tbe hands of the railway 
company^ the seller gave the defendants notice to stop delivery. The defen- 
dants ob^ned the goods from the railway company, and leturned them to the 
seller. It was held that the transit bad come to an end when the goods reached 
Garston, and were hold by tho railway company for tho defendants, who were 
the agents of the buyer. 

(d) Kendal V. Marshall Stemns 6V>., %npra. 

(e) Mhdl V. Vtark (1888), 20 Q. B. 1). Olo; Lyons v. Jhffnnvy (18.00), 15 

App, Cas. 891. 1 

(/) He McLarm, Ex parte Cooper (1879)i 11 Ch. I). 68. Unless the carrier 
consents to hold them in another capacity, and the buyer cCnscmte to his so * 
holding them, the transit is not at an end (James v. (1887), 2 M. & W. 

628 ; Kemp v. Ea/Jk (1 882), 7 App. <>». 573). If the carriage not lieen paid, 
there is a strong presnipption that the transit is not at an end (Kemp v, Falk^ 

LoJ'd BiiACKBimir, at p. S84). See also mtUfhfod v, Ander»im (1812), 
d K. & W. SIS. 

(f) Jaekton v. Kkhd (18.39), 5 Bing. (». ft) 608. 

IV. 
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nor does a mere promise by the carrier to deliver tho goods to the 
buyer as soon as the}' can be got at (h). 

If the goods are rejected by the buyer, and the carrier continues 
in possession of them, the transit is not at an end for the purpose 
of stoppage in transit, even if the seller has refused to take them 
back (t). 

If at tho ond of tho journey the carrier delivers the goods to a 
warehouseman, forwarding agent, or other person who acts for the 
carrier, the transit still continues while they are in the cusMBy of 
such person as agent for the carrier {k). 

Whore the carrier wroi^gfully refuses to deliver the goods to the 
buyor or his nutliorised agent, the transit is at an end (Z). 

The right of tho unpaid seller to stop in transit cannot be defeated 
by a right in the carrier to exercise a general lien on the goods for 
tho balance of an account owing to him by the buyer (7/1). 

163. Where the carrier has delivered part of a consignment 
of goods to tho buyer or his agent, the remainder of the goods 
may be stopped, unless the delivery of tho part has been made 
in such circumstances as to show an agreement to deliver the 
whole (71). 

164. The unj^aid seller may exercise his right of stoppage in 
transit either by actually taking possession of the goods, or by 
giving notice of bis claim to the carrier ( 0 ). The notice to the 
carrier need not be in any particular form. For example, a request 
by telegraph may be suflicient (p). 

The notice may be given to the person in actual possession of the 
goods, or to his principal ; but iii tho latter case the notice, to be 
effectual, must be given at such time and under such circumstances 
that the princixial, by tho exercise of reasonable diligence, may 
communicate it to his servant or agent in time to prevent a 
delivery to tho buyer (q). The duty of the principal is only to use 
reasonable diligence to prevent delivery (r). 

165. When notice of stoppage in transit is given by the seller to 
the carrier, it is tho duty of the carrier to redeliver the goods to, 
or according to the directions of, the seller («). The expenses of 


(A) Corxntry v. (Jladttone (1808), L. R. 6 Eq. 4^. 

(t) Sule of OochI. Act, 1883 (Hi & 57 Yiot. c. 71), s. 45 (-1) ; lloltim t. hanca- 
thirf. and Yorkshire Hail. Vo. (180U), L. R. 1 C. P. 431. 

(A) He IVorstiell, Ex fxtrte Jiarrow (1877), 0 Ch. 1). 783. 

(i)'^liil6 of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 45(6) — for exainple, 
vltero tbo carrier refuemd to deliver because of au invalid order to stop (Bird v. 
liroxvne (1850), 4 Rxch. 786). 

(»«) Ofipexiheim v. Hitmifll (1802), 3 Bos. & P. 42. 

(w) Sale of Ooocls Act, 1893 (66 * 57 Viet. c. 71), s. 45 (7); Btdton v. 
Laiicaehire atul Yorkshire Bail. (Jo., supra; Be McLaren, Bx parte Cooper (1879), 
11 Oh. D. 68. If the consignment, consisted of a numl^r of different parts of a 
machine, delivery of one essential part might give to tho buyor coustnictive 
possessiou of the whole (ibid., per CorrON, L.J., at p. 75). 

(o) Sale of Goods Act, 1893 (56 & 57 Viet. 0 . 71), s. 46(1), 

i p) Be Kiell, Ex parte KtUk (1«8<)), 14 Ch. D. 446. 
tj) Sale of Goods Act, 1893 (66 Jt 57 Viet, a 71), s. 46(1). 
r) II’ hitehmd v. Andersoti (1842), 9 M. & W. 518 ; Be Kiell, Ex parts Fdtk, supra 
e) Hale of Goods Act. 1893 (56 & 67 Viot 0 . 71), s. 46 (2). 
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such redelivery mast be borne by the seller (t), and the carrier has 
a lien for his costs and charges {a). The Duty of 

If after notice the carrier wrongfully delivers the goods to the Carriers to 
buyer, he is liable in an action for damages for conversion of the !? 

goods (b). ^ 

Where several persons claim to be entitled to the possession of 
the goods, and the carrier is in doubt as to their respective rights, 
he may interplead (c). 


(0 Sale of Goods Act, 1893 (06 & 67 Viet. c. 71), s. 46 (2). 

(o) See Cotter v. Bank of England (1834), 2 I)owJ. 728. 

(fc) Litt V. Cowley (1810), 7 Tauut. 109. Soo Jacketm v. NicJitd (1839), 5 Biof^. 

S . a) 508. This is an action ** founded on tort** within s. 110 of the County 
urts Act, 1888 (51 & 52 Viet c. 43) ; seo tiUo Action, Voi. I., p. 49, and title 
County CouKTa See Poutifex v. Midlaml Bail. Co. (1877), 3 (i. B. 1). 23. 

(c) Wd-aon V. And^on (1830), 1 B. & Ad. 450. ooe p. 14, ante; see also 
title Intekplnadeb. 
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Part I. — Legal Meaning of “Charity.” 

Sect. 1. — Definition of “ Chanty ” and General Eseentialt of 
Charitable Gifts. 

166. The term “ charity ” is probably incapable of definition (a), charitlts bj 

The popular meanings of the words “ charity,” “ charitable,” retorcnce to 
“charitable uses," and “charitable purposes” do not coincide 
with their legal or technical meanings aceoi ling to the law of 
England (&). 

To decide whether a purpose is charitable or not in law, it is the 
practice of the courts to refer to the preamble to the statute of 
Elizabeth (c), which contains a comprehensive and varied list of 
charities (^). The objects there enumerated <uid all others “ within 
its spirit and intendment” are cbaritablo in the legal sense (e). 


(a) Be Nottage, Janet r. Palmer, [1899] 2 Ch. 649, 0. A., per Bioby, L.J., at 
!>. 656. 

(9) Inarm Taa (hmmiitionert ▼. Pemiel, [1891] A. 0. 531, per Lord Mao* 
nAOHTBM, atpp. 580, 583. As to the popular meauiog, see ibid. atpp. 552, 564, 
672 ; and liainFi Trueteei r. Lord Advocate (1888), 15 B. (Ot. of tless.) 682 , 
Blair V. iHttwan. [1902] A. 0. 37, 43; IVeirr. C'rum-Jiroam, [1908] A. C. 162, 168. 

(e) Stat. 43 o. 4, repealed by the Mortmain and Oliaritablo Usea Act, 
1888 (51 it 52 Yiet. o. 42); except as legsids the xnreainble, which u expressly 
pres e rved {ibid., s. 13 (2) ). . 

(d) Inarm To* Cemmieeionert t.Ptmtd, eupra, at p. 561 ; Be Itaeduff, Muatuff 
T. Macduff, [1396] 2 COi. 451, 467; O.A.; BeFoveaux, 0rmv. iando»4nli^Viiii. 
ssctwa SocM^.[l80Jn2 Ch. 501, 504; SeNgttage, Janee y.Palmsr,«i^pra,»,tp. 656. 

. (a) Moriee v. Dur&m {Biehop) (1304), § Ves. 309, 4Mi Inmme Taa Oommie- 
dlamrt y. Pemtel, tafra, at p. 531; Bs Macduff, Mwdajff t. Matduff, supra, at, 
467. . 
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CflABITlES, 


Sbct. I. 
Definition 
of" Charity" 
etc. 


In Scotland. 


In Ireland. 


For purpoBca 
of Ctiariittlilc 
Trusts Acts, 


Objects 
mentioned in 
statute of 
Klisabetb. 


Those named in the preamble, which has received a very wide 
constrnctiou (/), are to be regarded as inslaiiceu, and not as the 
only objects of cliarity ((f). 

If a purpose is charitable in the legal sense, the court does 
not inquire whether if carried out it would actually benefit the 
community (/(), nor is it concerned as to the motive of the donor (t), 
so long as the donor )>elieved he was benefiting the public, and his 
belief was at least rational (k). 

In Scotland the construction of the words “ charitable purposes ” 
is not so wide as in England, though otherwise substantially the 
same (1). The expressions ", charity ’’ and " charitable ’’ at any rate 
include there a wider range of objects than such as are of a merely 
eleemosynary character (m). 

In Ireland, though the statute of Eliznl)cth does not extend to 
that country, the hsgal and technical meaning of the term “charity ’’ 
is i)rccisely the same as in England (u), except in regard to 
masses (o). 

For the purposes of the Charitable Trusts Acts the expression 
"charity" includes every non-exempted ( p) endowed foundation 
and institution in England or Wales within the meaning of the 
statute of Elizabeth, or as to which the Chancery Division of the 
High Court has jurisdiction (q). 

167. The objects enumerated in the preamble to the statute of 
Elizabeth (r) are as follows : — 

The relief of aged, impotent, and poor people; the maintenance 
of sick and maimed soldiers and mariners; schools of learning 
and free schools and scholars of universities ; the repair of 


(/) Cnrks T. Mannert (1871), L. K. 12 Eq. 514, 685. As to the reluctance of 
the courts in modern times to extend the range of charitable objects, see also 
Jeffrie* y. AUaeanUer (1860), 8 H. L. Cas. 694, 648. 

(y) London UniverMy y. Yarrow (1867), 1 De G. & J. 72, 79; Rt Foneaux, 
CroM V. Lvndm Anti-VivitectUm Socieltf, [18961 2 Ch. 501, 604. 

(6) Ibid., at p, 607 ; A.-G. v. MamfieU (Earl) (1828), 2 Buss. 601, 620. 

(«) Re Delauy, GonuUy v. Quick, [1 902], 2 Ch. 642, O-IO, 

(*) TTrfcft T. OWfidd, [1898] 1 1. 11. 431, 447. 

()) Qrinwnd v. Grimmul (1904), 6 F. (Ct. of Sess.) 286, per Lord MoKOBXiFr, 
at p. 291, and, on appeal, [1906] A. C. 124 ; Re Pardue, [1906] 2 Ch. 184, 
192 ; Blair v. Duwan, [1902] A. C. 37, 43 ; Income Tax Commietitmere y. Penud, 
ri891] A. C. 631, 660, 666, 658, 663, 673, 682 ; and see Hill y. Burn* (1826), 2 
Wils. & S. 80; Dundee Magietralee v. Marrie (1867), 3 Moeq. 134, H. L; 
FerguMm v. JUarJoribanhe (186!n, 16 Ihiul. (Ct. of Sees.) 637 ; Aberdeen 
UntvereHy T. Irvine (1868), L. B. 1 So. & Div. 289; Andrew* v. M'Ouffog 
(1886), 11 App. Cas. 313; BairtT* Trtutee* y. Lord AdcoexOt (1888), 15 B. 
(Ct. of Sees.) (w2. Li Scotland, for example, a gift for a religious purpose is 
not neoeesanly ohswitable (Re Pardoe, *ujpa, at p. 192). 

i m) Blair y. Duncan, *i^a, at p. 43. 

n) Ineome Tax Commi»*kmer* v. Ptmtd, eupra, at pp. 544, 570, 582 ; and see 
Amott y. AmoU, [1906] 1 1. E.127 ; O' Hanlon y. Logue, [1906] 1 1. B. 247. 

(o) 6w p. 122, pott. 

(p) For exempted rdiaiities, see Charitable Trusts Act, 1863 (16 & 17 Viet 
e. 137), B. 62 ; and p. 304, pod. 

(j) Charitable Tntsts Act, 1863 (}&dt 17 Viet. o. 137), s. 66 ; Charitable Trusts 
Amendment Act, 1865 (18 A 19 Viet. o. 124), s. 48. 

(r) 43 Elis. o. 4, repealed except as to preamble by Mortmain and Ghoritable 
TTses A«t» 1888 (61 A 62 Viet c. 42), s. 13 (2). 
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bridges, ports, havens, canseways, cliarehes, sea banks, apd 
highways; the education and preferment of orphans; the reUef, 
Strok, or maintenance of houses of correction; marriages of 
poor maids; supportation, aid, and help of young tradesmen, 
handicraftsmen, and persons decayed; the relief or redemption 
of prisoners or captives ; the aid or ease of any poor inhabitants 
concerning payment of fifteens, setting out of soldiers, and other 
taxes. 

168. Only those purposes are charitable in the eye of the law 
which are of a public nature (<), whose object, that is to say, is to 
benefit the community or some part of *it(t), not merely particular 
individuals pointed out by the donor (?(). 

Accordingly gifts which are directed to the abstract purposes of 
relieving poverty (v), advancing education (a) or religion (f/), are 
charitable. 

A bequest for the relief of such poor persons as the testator’s 
trustees may choose is charitable (c), but not where the choice is to 
be made from a number of named individuals (d). 

169. "Charity” in its legal sense comprises four principal 
divisions : trusts for the relief of poverty, trusts for the advance- 
ment of education, trusts tor the advancement of religion, and 
trusts for other purposes beneficial to the community not falling 
under any of the preceding heads («). Within one of these divisions 
all charity to be administered by the court must fall, though every 
object which might be brought within one of them is not necessarily 
a charity (/). 


(«) Jma T. Willktms (1767), Amb. 661, where " dbarity ” is defined as a gift to a 
general public oae which extends to the poor as well as to the rich ; OooJman r. 
Saitath Corporalim (1882), 7 App. Cae. 633, 660; Re Chr'stohwek Indotwre Act 
(1888), 38 Ch. D. 620, 632, G. A. As to the meaning and the difficulty of 
defining the expression " public charity," eee further, A.-G.v. Prone (1740), 2 
Atk. 87 : Hall v. Tkrhy Sanitary Aathwity (1886), 16 Q. B. D, 163. Ae to the 
meaning of the expression " private charity," see p. 117, pod, and the cases 
there cited. 

(() Re Foveaux, Crou V. Ltmdm Anti-Viviieclion' Society, [18951 2 Oh. 601, 604. 
The section of the community to be benefited may be restricted within narrow 
limits (see cases cited at pp. 108 ei ttq., pod), and on this principle gifts to tho 
poor of a particular place (Rrietow v. BrieUnv (1842), 6 Bear. 289 ; A,-0. v. 
Comber (1824), 2 Sim. & St. 93), olasa (Nash v. Murky (1842), 6 Beav* 177), or 
denomination {A.-O. v. Waneay (1808), 16 Tes. 231), or for the inhabitants of a 
particular town {Re Mann, [19<i3] 1 Ch. 232), are charitable. 

(u) A.-O. v. Pearce, enjmt; A.’O, v. Con^, eujira. 

(v) Nash V. Moriey, supra. 

(e) Whidier v. JIume (1868), 7 H. L. Coe. 124, 

(6) Re Dtlany, Condey v. Quick, [19<M1] 2 Cffi. 642, per Fabweli., J., at p. 048. 

(c) A.-O. T. yVarcf, supra ; and see p. 166, post. 

(d) Lstey v. Hey (1842), 1 Hue, 680; Thomas y. Hoteell (1874), L. B. 18 £q. 
198. As to gifts for particulu inffividuals,* see p. 1 17, post. 

(e) Income Tax Commissioners y. Pemsd, [18911 A. C. 631, per Lord. Mao- 
NAOHTKir, at p. 683. This classifioation was taken from the argument of Sir 
Sanusl ItoitnxT in Moriee v. Durham {Bishop) (1806), 10 Yes. 622, 632. Sea 
idao Re Macduff, Macdyff v. Macduff, [1896]*2 C;b. 461, 466, 0. A> 

(/) Its Macduff, Macduff y. Macduff, supra, at pp. 466, 474. 


SaoT. 1. 
Saflnttton 

eto. 


PurpoM must 
be of public 
nature. 


Persona toibe 
selected bj 
trustees* 


Principal 
dirisions of 
charitable 
objects. 




108 


CnARITICS. 


Ban.s. 

Oiaritabla 

PnipoBes. 

Poor poraons 

({oneraUyorof 

particolu 

claai. 


Sect. 2. — Charitable Purpeeee. 

Sttb-Sect. 1. — Relief of the Indigent. 

170. The relief of the aged, impotent and poor is charitable (p), 
whether the gift is general and indefinite (/t) or for the poor of 
a particular parish, town, or other place (t)> or even on a particular 
estate (ft), or for a particular class of poor or the poor of a particular 
class, as poor gentlewomen (f), housekeepers (m), tradesmen of a 
particular kind (n), unsuccessful literary men (o), servants (p), 
old and worn-out clerks of a poi'ticnlar firm (q), “ poor struggling 
youths of merit *' (r), the relief of domestic distress (s), for poor 
pious persons (0> poor emigi-ants (u), inmates of a workhouse (a) 
or hospital ((>), debtors (c), for fifty old men and fifty old women 
of a particular place, being “ needy and deserving ” (d), or for the 
widows and orphans of poor clergymen (e) or seamen (/), or living 


(^) Froamble to Btat. 43 Eliz. c. 4 ; soe p. 100, ante, PurpoBOs which may 
incidentally benefit the rich do not ceuBO on that account to be charitable 
(Jimea v. Williame (1707), Amb/C51 ; A,-G, v. Ilaberflashers* Co, (1833), 1 
My. & K. 420, 429; Income Tax Oommmtoners v. Pemeel, [1891] A. 0. 531, 583). 
But a trust for the rich exclusively would not be charitable {A,-G, v. Norths 
nmherJand (Dvike) (1877), 7 Ch. D. 745, 752; lie Macduff^ Macduff v. Macduff^ 
[1896] 2 Ch. 464, 471, 0. A.). 

(5) A.^Q, V. Matthews (1676), 2 Lev. 167 (for the good of poor people for 
ever) ; A,^G. v. Syder/en (1683), 1 Vem. 224 ; Ae-O, v, fiance (1728), citoif Amb. 
422 ; Nash v. Morfey (1842), 5 Beav. 177 ; lie Darling^ Far^har v. Darling^ 
[1896] I Ch. 50 (to the poor and the service of God). 

(t) Woodfofrd Pariah v. Parkhurai (1639), Duke on Charitable Uses, 70 ; 
A.-O, V. Pearce (1740), 2 Atk. 87 ; A.-G, v. Clarke (1762), Amb. 422 ; A.-G. v. 
Bcmll (1840), 1 Ph. 762; A.-G. v. Blizard (1855), 21 Beav. 233 (poor of a 
parish); A,-0. v. Wilkinson (1839), 1 Beav. 370; Buasdl v. Kellett (1855), 3 
8m. & G. 264 (poor of a township); Bruce v. Deer Presbytery (1867), L. B. 1 
So. & Div. 96 (poor of a presbytery); lie Louaada (1887), 82 L. T. Jo. ;558 
(** London poor"); Salter v. Feary (1843), 7 Jur. 831 ; Be Lambeth Charities 
(1853), 22 L. J. (OH.) 959 ; Re St. Alphage, London Wall (1888), 59 L. T. 614. 

(k) Bristauf v. Bristow (1842), 5 Bear. 289. Distinguish A.- (/. v. Persse (1842), 
2 Dr. & War. 67 ; and compaie Browne v. King (1885), 17 L. B. Ir. 448. 

(l) A.-G. V. Power (1809), 1 Ball & B. 145; Be Kstlin (1903), 72 L. J. (OH.) 
687. In some cases the word poor ** or an intention to relieve poverty is to 
be implied from the terms of the gift (Widmore v, JFoodroffe (1766), Amb. 636, 
640 ; Thompson v. Oorbi/ (1860), 27 Beav. 649 ; Bs Dudgeon (1896), 74 L. T. 613). 

(m) A.-G. V. Pearce, eupra, 

(n) Be Whiids TrusU (1886), 33 Oh. D. 449. 

(o) Thompson v. Thompson (1844), 1 Coll. 381, 895. 

(jo) flfeeve v. A.-G. (1843), 3 Hare, 191 ; Loscombs v. Wintringham (1850), 13 
Beav. 87. 

(q) Jh’<ming (1900), 4» W. B. 300. 

(r) Milned ISxecutort v. Aberdeen UnivtrtHy Court (1905), 7 F. (Ct of Seas.) 
M2. 

(«) ITeadoR V. Oranger (1842), 5 Beav. 300, 303. 
fQ AtMft .Vt Morleg, («;>rn. * 

(u) Stur^ay v. (1838), 4 Jur. (k. s.) 1294. See Re Sidn^, [1908] 

1 Ch. 488, 0. A. (*‘ emigration usee” not charitable}. 

(e) A.~G. V. 19>ri.(l8«0). 3 De G. &'Sm. 704. 

((} Reading Oorpan^ion v. Lane (1601), Duke on Omritable Uses, 361. 

(r) A.-0. V, PuM^-itaiHer^ Go. (1788), 2 Cox, 51 : A.-0. v. /ronmonoerf’ Co. 
<1633), 2 My, A K. 576. . 

fd) Re Reed (1893), 10 T. I*. B. 87. 

(eV ITaUb v. Qdey (1809), 16 Ves. 206. 

{/) Pmoott v. A.’Q. (mT), 3 Her, 48. 
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in a particular parish (//), or tor indigent bachelors and widowers 
“ who have shown sympathy with science ** (h), 

17L The relief of the poor of a particular church or religious 
denomination, as Jew 8 (t), Presbyterians Moravians (A:), Uni* 
tarians(Z), Irvingites(m), or Methodists (a), is charitable, and has 
always been so, notwithstanding the law of superstitious uses. So 
also a gift for ministers persecuted ... or in poverty " on account 
of preaching certain doctrines (o). 

172. Perpetual trusts for the benefit poor relations or descen- 
dants are charitable (p). 

Gifts for poor relations intended for immediate distribution arc also 
charitable ( 9 ), unless they are intended to be confined to statutory 
next of kin (7*), and such gifts are confined to the statutory next of 
kin unless a contrary intention appears from the will (a). Poor 
relations who become rich must not participate ( 6 ), and a gift for 
the poorest of the testator's kindred can only bo charitable when 
intended for persons actually poor(c). 

A gift for the poor giving a preference to poor relations is 


(^) V. Co7filfrr (1821), 2 Sim, & St. 93; RuBsell v. Kclhtt (1835), 3 Sm. 

& 6. 264. 

(A) Weir v. Crum-Brcwnt A. 0. 162; Murdoch^a JWnsleeB v. Weir^ 

[1907] S. 0. 183. 

(t) De Costa v. Be Vaz (1734), 2 Swan. 487, ti, ; and soo yl.-C/. v. Maihiestm, 
[1907] 2 Ch. 383, 392, 0. A. (Mildmay Mission to the Jews). 

t :\ A O'-tt 


(^*) A.-O. v^Wanmij (1808), 15 Ves. 231. 


Income Tax Commisaionera v. Femaelt [1891] A. C. 531. 

V. Shore (1843), 11 Sim. 392, 619, afliniiod aub nom. Shore v, Wilaon^ 
5l. & Fin. 365, H. L. 

(w) A.^0, v. Laiuea (1849), 8 Hare, 32. 

(n) Datoaon v. Small (1874), L. E. 18 Eq. 114. 

(0) A,-G. V. Laivea^ aupra. 

(jj) While V. White (1802), 7 Vos. 423 (trust for apprenticing poor rolations) ; 
A.’-Q. V. Price (1810), 17 - Vos. 371 (poor kinsmen in a particular pleoe); haae 

V. Defriez (1754), Amb. 595 (poorest relations); Browne v. Whailei/, [1866] 

W. N. 386; Gillamy. Taylor (1873), Ti. E. 16 Bq. 681 (lineal descondants)"; Llmm 

▼. Bcmal (1838), 3 My. & Or. 559 (^' roalo descondants” construed as meaning 
doBceudants claiming through males) ; v. Northumberland {Bake) (1877), 

7 Oh. D. 745 ; conird, Liley v. IJey (1842), 1 Hare, 580 ; Peek v. Peek (1869), 17 
W, E. 1039. 

(7) A.-G, V. BucUand (or Buckndll) (1741), cited Amb, 71, n.; Mahon v. Savage 
(1803), 1 Sch. & Lef. 111. 

(r) Carr v. Bedford (1679), 2 Eep. Ch. 77; Griffith v. Joves (1687), 2 Eep. Ch. 
179; Edge Salisbury (1749), Amb. 70 (** nearest relations”); Brunadeny. Wofd- 
(1 7651, Amb. 507 (^'mother's poor relations*'); Widmorey^ Woodroffc (1766), 
Amb. 636 (•• most necossitous of my r^ations**}; Gower v. Mainwaring (1750), 

8 Yea, Sen. 87, 110 (^'friende and relatione” means ** relations *’) ; »oe also 

Boach V. Namm&nd (1715), Piea Oh. 401 : Anon. (1716), 1 P. Wins. 327 [“poor 
relatume”); Greeny. I/oumrd 1 Bro. 0.0. 31 (“ tosUtor’e relations”). 

Ae to each a bequest when not eonfinad to statutory moxt of kin being 
void for unoerfcamty, see Widmore V. Woodroffe, au}fra^ at p. 640; JIfaAon v. 
Savage, supra; Brandon y. Brands (1819), 3 Swan. 312 (“ neatest and next of 

kitt”). • 

(a) See Ctorr v. Bedfardf supra ; Oriffilh Jon*e^ aup^a, 

(Jb) Mt^on y. Savage, supra. . 

^) V. Nai^huimherlarid (Duke), supra; and see A.-G. y. Price, supra. 
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charituble (r/). An inquiry may be directed as to who are poor 
relations («). 

173- The relief of poverty may also be effected indirectly. 
Thus, bequests in aid of the granting of allotments (/), the 
apprenticing of poor children (g), the pensioning of old clerks (/i), 
and the distribution of doles (i), are charitable. 

Similarly, the establishment, maintenance, and support of institu- 
tions or funds for the relief of various forms of poverty or distress, 
as soup kitchens (A:), hospitals (0, asylum 8 (m), almshouses (n), homes 
for lady teacher 8 (o) or working girls (p), orphanages ( 5 ), institutions 
for the benefit of impoverished actors (r), sick and poor funds of a 
parish church (/»), are charitable. 

Gifts to religioiiH communities having for their object the relief 
of the sick and poor (i), and to friendly societies where relief is 
given only to poor persons, but not otherwise (a), are charitable ( 6 ). 


Sud-Se(3T. 2 . — Educational PurpoBts, 


Advancement 174. The advancement and propagation of education and learn- 
of learning, generally are charitable purposes (r). 


{il) Waldo V. Oaky (1800), 10 Voa. 200. 

(c) A.-O, V. Price (1810), 17 Ves. 071 v. Sidney Subbcx Colleyr, 

Camhridijc (ISOi"^), 04 Heav. 054. 

(/) OTii/Um V. Frith (1851), 4 iJe Q. & Sin. 207. 

(if) A.-G. V. Minshull (1708), 4 Ves. 11; A,-U. v. Winchehea {Earl) (1701), 
3 lire, a 0. 374; A.-G, v. Wanmt/ (1808), 16. Vos. 231. 

(A) Ik OWiny (1000), 48 W. 11.' 300. 

(t) V. MinshuUt supra; A,M, v. Vovill (1840), 1 Ph. 762 ; Thompson v, 

ThompHim (1844), 1 Coll. 381, 392. 

(/f) Vikcoc V. Jackson (1887), 35 Ch. I). 460, 

(/) Pelham V. Ajidtrsofi (1704), 2 Eden, 200; A,-G. v, Gasemyne (1832), 2 
My. & K. 047; AMI. v, Kell (1840), 2 Beav. 675; Ik Cox, Cox y. Davie (1877), 
7 Oh. I). 204. 

(rn) Uarldn y, MasUrman (1871), L. II. 12 lOq. 559; Harbin v. Masterinan, 
11801] 2 Oil. 184, (J. A., affirmed sub nom. Wharton v. Mastrrman, [1896] A. C. 
180 ; Uenshaw v, Atkinson (1818), 3 Madd. 30r». 

(/i) Lvndcmk {Mayor) Case (1639), cited in Duko on Charitable Uses, 300; and 
see Chamherfayue v. Brinkeit (1872), 8 Oh. App. 206. 

(r;) Ik Estlin (1903), 72 L. J. (cu.) 687, whore the ladies in question paid 
part of the expenses of board and lodg^iiig. 

(р) Rolls V. Miller (1884), 27 Ch. D, 71. 

(i/) Hall V. Derby Sanitary Authority (1885), 16 Q. B. D. 163; Harbin v. 
Muskrmin, supra; Re Cleryy Society (1856), 2 K. & J. 615; Re Douglas (1887), 
36 Oh. D. 472. 

(r) Spill er v. Maude (1881), 32 Ch. D. 158, n. ; Re Lacy, Royal General 
ThfixlrwalFund AMoctaiioii v. Kydd, [18?H>] 2 Ch. 140. 

(«) Re Gfurard, [1907] I Ch, 382, 

(0 Cof7w V. Manners (1871), L. 11. 12 Eq. 574; Re Delany, ConoUy v. Quick, 
[1902] 2 Ch. 642, and cases there cited. 

(a) Re Clark (1875), 1 Ch. 1), 497 ; Ounnqrk y. Edwards, [1896] 2 Ch. 697, C. A. 
\b) Spilier v. Maude, supra \ Pease v. (1886), .32 Ch. 1), 164; Re 

Buck, Rrtily y, Madcey, [1806] 2 Cli. 727 ; Ik Lacy, Royal General Theatrical 
Fund Association v. Kydd, supra. As. to a charitable institution for the recep- 
tion of til© destitute being a lodging-house within the Coiumou Lodging- 
houses Acts, 1861 and 1863 (14 & 16 Viet. c. 28; 16 & 17 Viet. c. 41), and 
the London County Council (General Powers) Act, 1902 (2 Edw. 7. c. elxxiii.). 
Part IX., seo Parker v. TaliHit, [1905] 2 Ch. 043. C. A. 

(с) M'Aicfcer V. Jfume (1858), 7 H. L. Cas. 124 ; United States (iWcfewl) V. 
Drummed (1838). cite<i 3 H. L. Cas. 156. It is otherwise where the gift is lor 

'the meiCiiK'ieaae of knowleilge (irAuArr y. Hume (1868), 7 H. L. Cas. 124, 16«; 
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So also are the establishment aud eiipport of colleges (d), seot. 2. 
schools (ej, professorships (/), fellowships (»/), Icctuieships '(fc)* Chwitable 
scholarships (*L aud prizes O'), and the providing of schoolmasters (ft)* PWP0>*8. 

Gifts to learned societies and institutions for the advancement of AdvanoMuent 
science (1), such as the Koyal Society (m) or the Iloyal Literary of icieiiot. 
Society ( n ), are also charitable. 

So also are gifts for the education of special classes of persons, as Sdnoation of 
the testator’s descendants (o), the daughters of missionaries (p), or i>an,ioaUr 
persons professing particular religious doctrines (7). cin»»e«. 

The promotion of education in particular subjects, such us the Education in 
Irish language (»•), economic and sanitary science («), art (/), archajo- I'Mtteuiar 
logy (a), or Christian knowledge (/>), is also a charitable purjiose. *“ 

Re Macduff ^ Macduff y. Macduff^ [1890] 2 Oh. 451, 478, O.A.). A pift to further 
religious and mental iinprovoinont*’ is go(Kl (AV SruimTo/'t, Ormntd v. 

[1898] 2 Ch. 688). 

(d) Porter' a Case (]r)92), 1 Co. Hop. 24 b; Plate v. Juhn'a CoUejje (1088)| 

Duke on Oharitablo Uses, 879; v. Pomber (1824), 2 Sim. & St. 93; 

Christ* a College^ Cambridge^ Cast (1757), 1 Win. lil. 90; A.-C. v. Wtun'wmd 
(1750), 1 Ves. Son. o34.'536 ; Walsh v. Gladstmie (1843), 1 Th. 290 (Uoirmii 
Catholic college); Aberdeen University v, Irvine (1808), L. It. 1 Sc. & T)iv. 

289 ; v. 8,-0, for New [1903] A. C. 173. Hut not the ostablinh- 

mont of a monastic order for teaching purposes {MacLanglilin v. CarnpbtU, 

[1906] 1 I. R. 588); see p. 122, post, 

(e) Oibbona v. Malty ard (1393), Poph. 6; Rugby School (^ase (1626), Duke on 
Charitable Uses, 633; A ,- 0 , v. Nash (1792), 3 Bro, 0. (?. 588; Kiricbank v. 

Iludaoti (1819), 7 Price, 212; llarUhome v. Nichohon (1858), 26 Boav, 58; He 
PeeVa {Sir Robert) School at Tamworth (1868), 3 Ch. App. 513; AV (h’Icbriat 
Rdncatiorial Trust , [1896] 1 Ch. 367 ; Smith v. Kerr, [1902] 1 (^i. 774, 778, C, A. 

(ancient Inna of Cnancery); Re llawkim (1906), 22 T. L. It. 521 (school fur 
religious teaching and elomentury education), 

(/) Yatea v. University College, London (1873), 8 Ch. App. 454, allirinoil (1875), 

L. ll. 7 H. L. 438 (professorBliip of archsoology) ; Uuckland v. Rennitt (1887), 

L. J. N. C. p. 7 (professorship of economic fish cidturfs). 

(7) Jeans College Case (1615), Duke on Charitable Uses, 3(>3. 

(h) A,^0. V, Cambridge {Margaret Regius Professors) 1 Veru. 65, n. 

(t) R, V. Newman (1667), 1 Lev. 284 ; Re Levitt (1885), 1 T, L. It. 578 ; Ntrih 
Wales Univeraiiy College v. Taglor, [1908] P. 140, C. A.; Re WiUunns, Taylor y, 

WaUa {University) (1908), Times (June 4, 1908). 

(j) Thompson y, Thompson (1844), 1 (Joll. 398 ; Farrcr v. St, Calker hit* a 
College, Cambridge (1873), L. R. 16 Eq. 19. 

(ifc) Hynshaw v. Morpeth Corporation (1629), Ihiko oir Cliaritablo Uses, 242 ; 

4.-0. V. Winchelsta {Karl), (1791), 3 Bro. C, 0. 374. 

(/) As to the meaning of “scionce,” see fftir v. Crwtn-Brown, [1008] A. C. 

162, ItfB, 169. 

(?n) Beaumont ▼. Oliveira (1869), 4 Ch. App. 309; Royal Society tf London 
and Thompson (1881), 17 Ch. I). 407. 

Thomas v, //owell (1874). L. E. 18 Eq. 198. 

Spencer y. All Sovls^ College (1762), Wilm. 163; Brannd v. Devon {Earl) 

, 3 Oh. App. 800; A.-O. v. Sidney Sussex College. (18«)9), 4 Oh. App. 722. 

[>t education of any boy or man ” of a particular surnume {Laverty 
T. Laverty, [1907] 1 L E. 9). • 

(jji) German v. Chapman (1877), 7 Ch. D. 271. 

(u) Income Tax Commiseionero t. Femsel, [1891] A. C. 631 ; Walsh v. Qlad^ 
stone (1843), 1 Ph. 290; Carbery y. Cox (1862), 3 I. Ch. It. 231, n. (Roinau 
Okthohoa) ; Re Michel (1860), 28 Beav. 39 (Jevrs). 

(r) A.-(7. V. Flood (1816). citod Hayes & Jo. App. at p. aud see 

Brownjohn v. Qate, [1869] W. N. 133, 

(а) Re Berridge (I89O}, 63 L. T. 4t0. • 

(0 Re AOsop (1884), 1 T. L. R. 4. 

(o) Yates y. university College, London, supra^ 

(б) A,-a. V. Stepney (1804), 10 Yea. 22. 
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Sub-Sect. 3 . — Beligioue J*af}naeB^ 

175. Gifts for reli*»iou 8 i)urposefl are }irimd facie charitable. 
UiilesB the contrary can bo shown (c). Such purposes must be for 
the instruction or edification of the public (rf)* 

Accordingly gifts for promoting religion ** (e), for the ** worship 
of God ** (/), for the spread of the Gospel {g) or of Christianity (&), 
or to be used ‘‘in the service of my Lord and Master (i), for the 
support of missionaries (. 7 ), for “ such missionary purposes as 

— selocts (A), for the distribution of Bibles (/) or of other 

religious boolcs (//Of for the mainhiriance of institutions formed 
for the promotion of religion, as the Society for the Propagation of 
the Gospel (//), the Protestant Alliance (o),* tins Church Missionary 
Society (p), or the Society for Promoting Cliristian Knowledge ( 7 ). or 
“ to tho following religious societies, viz. ” (r), are charitable. 

176. Similarly tho establishment of a bishopric (a), the provision 
of clergy (/) or preachers (a), or the increase of their stipends (x), even 
though conditionally upon their preaching certain doctrines (//) or a 
particular sermon (a), or permitting free sittings (b) or providing a 


(f) Ih White, White V. White, [1S931 2 Ch. 41, 5S, C. A.; Jie Macduff, Macduff 
V. Maeduff, [1806] 2 Ch. 46*1, 474, C. A. ; A7'7wtt v. Arnoit, [1906] 1 I. 11. 127, 
As to reli;rioutt pui^josos void as buing superstitious or against public policy, see 
pp. 117, 120, 122, post, 

(d) Cocks V. Manners (1871), L. R. 12 Eq. 674, 586; He Delany, Cvnolcy v. 
Quick, [1902] 2 Ch. 642, 648. 

{A A.^0, V. Stepney (1804), 10 Vcs. 22; Baker v. Sutton (1836), 1 Keen, 224; 
Wi/lchmn v. Lindyren (1870), 5 Ch. App. 570; contrd, Browne v. Ysall (1790), 
7 Ves. 60, 11., 10 Yes, 22, 27, doubted in Morice v. Durham {Bishop) (1806), 10 
Ves, 622, 630, and in He Macduff^ Macduff v. Macduff, snvra, at pp. 471, 472. 

(/) V. Pearson (1817), 3 Mer. 353, 400, 

(</) He Lea (18S7), 34 Ch. D, 628. 

(h) A,-(L V. Sftpnej/, supra; A,^Q, v. London Corporation (1790), 1 Ves. 243. 

(i) Pmwrscourt v. Powerscourt (1824), 1 Mol. 616; Fdan v. Hussdl (1842), 

1 T?« TJ •fit . fj- n ..7. Ti -■ ' '' 


4 1. Eq. R. 701 ; He Darling, Farguhar v. Darling, 
{j) Income Tax CommhsUmers v. Pemsel, [1891] 
Hrownriyg (1881), 9 L. R. Ir. 246. 

/lA T fn 


c. 


1 Ch. 60. 
"631 ; but 


Scott 


see 


. ^ y, ... 

(A) He i\runy (1908), 07 L. T. 330, not following Scott v. Hrvwnrigg, siqyra; 
0 also AUatils Executor v. Allan, [1908] S. C. 807. 

(/) A. •CL V. Siepney, supra. 
f7n) Tho7mto?iY. Ifowe(lSG2), 31 Beav. 14. 
fn) He Maguire (1870), L. R. 9 Eq. ($32. 

(0) He Dehmr Charitable Trust, [1897] 2 Ch. 163 (defence of doctrines of 
the Refonnatiou). 

(p) He Clergy Society (1856), 2 K. & J. 615. 

<q) Uid. 

(r) He White, White r. White, supra. See He Macduff, Macduff v. Macduff 
eupra, at pp. 466, 474 ; and compare Grimond v. Orimmd, [1905] A. 0. 124. 

(f) A..(y, V. Chester {Bishop) (1785), 1 Bro. 0. 0. 444. 

[t) Dundee Magistrates v. Du^idee Presbytery 0861). 4 Maca. 228 H L • 
Pennington v. BurJdey (1848). 6 Hare, 461, 463. ^ ^ ' * 

(1639), Duke on Charitable Uses, 881; Penetred v. Payer 
(16*19), Duke on Chantable Uses, 381 ; Orievea v. Ch«e (1792), 4 Bro. 0. 0. 06 
(x) Durour v. Ufottemi (1749), 1 Ves. Sen. 320; A.-G. v. Brereton /ITdi). 

261 ; MidAetm ▼. akin^ 
n7»8), 3 Vm. 734 ; Wtdmcre. v. Wbodrop (1766), Amb. 636 (QaMa Aime’s 
Bpwii^); Gihtm y. Church Body (l88t), » L, E. Ir. 1: Jfo 

ildgutre (]8i0), li. B. 9 E(j. 632 (gift to Ad£tioiuu Cimteo' Aid Sooislgr}. 

Jljf) A.-O. V. Mdlai^ (1832), Yon. 662. 
i?} ^2 Bear. 664. 

(1888), 88 ca». I>. 2l3t ‘ 
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clergyman to preach on particular occasions {c) or to particular *• 

persons, as prisoners (d), or gifts in lieu of titlios (<')> or fur ptti- Chultiddo 
siontng a perpetual curate, are churitahlo (f). ' P mxwc fc 

Gifts for Che augmentation of livings or for tho purchase of 
advowsons for the spread of particular religious views (p), or trusts 
for the benefit of parisliioners to nominate the i)arsoii (h), or to a 
minister and his successors (i), or to a minister lor the time being, 
are also charitable (A;). A gift to a miiiislur and churchwardens 
for tho time being to be applied as they think fit, Avithont any 
mention of charity, is a good charitablo gift for occiesiastical pur* 
poses in tho parish (1). Gifts also for church expenses generally (»»)• 
to provide a clerk (h), an organist (io), or choristers (p), are 
charitable. 

177. The repair of a parsonage is a charitablo purpose ( 7 ). iiepajr of 

So also the provision and maintenance (r), repair and ornamonla- 
tion (s) of a parish church or of the chapel or meeting-house of any J^Jagious 
particular Christian denomination (a), or tho provision or repair of purpoiwai. 


(c) Durourv. (17-19), 1 Vob. Scji. .fiO; Ife ParJ^rr's Charity (18C3), 32 

Beav. 654. 

(d) lie Hu4taey'a (Charities (1861), 7 Jiir. ( k . s .) 325. 

(«) Milhank v. Lambert (1860), 28 llouv. 206. 

(/*) V. Parker (1747), 1 Vos. Sou. 43; sooalHO ▼. Brereton (1752), 

2 Ves. Sen. 425, 426, 427. 

{g) lie Hunter t Hood v. [1897] 2 Ch. 105, C, A. ; l»nt not if no tnint of the 

advowHon is declared, on which f'round tho llouso of Lonls rovoreod this 
decision, sub t?or/i. Hunter v. [1899] A. C. 309. 

(/i) Be SU Hleplitn, Coleman Street (1888), 39 Ch. I). 492; Hunter v. 
supra, at p. 322; Foley v. (1721). 2 Bro. Perl. Cos. 249; A.-C/. v. 

ScoU (1750), 1 Ves. Son. 413; A,-G. v. Hefcs^er (1875). L. R. 20 Eq. 483, 491. 
Conipaxe, on the other hfind, A,-G, v. Parker, supra; v. Forster (ISiH), 

10 Ves. 335; v. Newcombs (1807), 14 Ves. 1, whei-e such a trust was 

considered valid but not charitablo ; see also Fdenbaro' v. Canterhurg {Arch- 
bishop) (1826), 2 Russ. 93. As to when a trust to pu^c^so an advowsou is 
not charitable, see p. 124, post. As to the meaning of parishioners, see note (.r), 
p. 165, post, 

(f) A.-G. V. Molland (1832), You. 562; Thorttlter y, Wilsmi (1855),3 Drew. 245. 
(/r) A,-0, V. Cock (1761), 2 Vos. Sen. 273; A,-G. v. SfHirks (1753), Aiiib. 201. 
But not a gih for the particular minister in biheo (hoe v. Aldridge (1791), 
4: Term Rop. 264). 

it) lit Garrard, [1907] 1 Ch, 382. See also Thornber v, Wilson, supra; Be 
many, Condey v. Quick, [1902] 2 Ch. 642, G-IG; Be Davidstm (1908), 24 T.Ii. R. 
766 ; and distinguish the cases whore the gift foils for uncertainty (Fowler v. 
Fowler (1864), 33 Beav. 616) ; seo p. 145, post, 

(wj) Be Scoweroft, Ormrod v. Wilkinson, [1898] 2 Ch. G3S, 642. 

(n) Durou/r v. MoUeux (1749), 1 Ves. Sen. 320. 

(o) A,-G,y, Oakaver (IT66), cited 1 Ves. Sen. 536; Be Scoweroft, Ornirudy. 
Wilkinsm, supra. 

(p) Turner v. Ogden (1787), I Cox, £q. Cas. 310; see, however, A,-(j, ?. 


„..av«r, supra, 

fo) A.-O. ▼. Chester (Bishjm) (1785), I Bro. C- C. 444. 

(r) Be Parker (1859), 4 BU & N* 866 Clephane v. Edinburgh Magistrates 
(1864), 4 Maoq. 603, H. L. ; 

(«) A,-(?. V. Buper (1722), 2 P. Tfins. 125; A,-G, v. rtf;?an (1826), 1 Buss. 
2StB; A.-6F. y. Love (1857), 23 Bear. 499; Be Bomngton^^Jhine Church 
JSstaU (1860), 6jriir.^. 8.) 290 ; Be VhurthsEstaie Charity, Wwndswtfrth (1871), 
8 Cfti. App. 296 ; A,^G, v. IhirtmoM Corporation (1883), 48 L, T. 933 ; 
Me PalaHne Estate Charity (1888), 39 Ch. D. 54 (spire) ; Be St, Alphage, Lorulon 
WM (1888). 59 L. % 614. 
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a chancel (b) or organ (c), bells (ri), gallery (^'), clock or monument 
in a church (//), are charitable purpoBes. 

So also gifts for maintaining or providing a churchyard (fc), or 
cemetery (i), or burial ground for a particular 8ect(/cX or for head- 
Btones to the graves of certain almshouse pensioners (/), are charitable. 

178. The advancement of the Roman Catholic and Jewish religions 
and of all dissenting denominations and the maintenance and benefit 
of their schools and chajiols are also cliaritable purposes (m). 

Suii-SKcrr. 4,-—Ptihfic Purpmes. 

179. Only those objects of general public utility are charitable 
which are mentioned, or are analogous to those mentioned, in the 
statute of Elizabeth (n). 

Thus, gifts for the benefit of the country to bo applied by the 
Chancellor of the Exchequer (o), for a peal of bells to be rung to 
commemorate the restoration of the monarchy (p), for the benefit 
of the commonwealth {(/) or relief of taxes {r\ in reduction of the 
National Debt («), or for a county, city, borough (f), ward (li), 
or parish (w;), or for inhabitants of particular localities (j:), as of a 


(b) Iloare v. Oahome (1806), L. R. 1 

((.*) A,-G. V. Oulcaver (1730), cited 1 Ves. Son. 530. 

(d) Turnery. Ogden (1787), 1 Cox, Eq. Ca«. 310; utuIkoo Ite Palatine Estate 
Cluiriiy (1888), 39 Ch. D. 54. 59. 

(«) A. a. V. Day, {1900] 1 Ch. 31. 

(/) Ee Church Estate Charity^ Wandawnrth (1871), 0 Ch. App. 290; Jle 
Ilendn/ (1887). 50 L. T. 908. 

ig) Hoare v. Osborne (1 800) , L. B. 1 Eq. 585 ; Re llighy's Trusts ( 1 800) , 30 L. J. (cii .) 
147. As to tombs uiid mouumonts not forming pai-t of a church, soep. 1 18,2/o«^ 
(/*) Re Vaughan (1886), 33 Ch. D. 187 ; lie /httglas^ Douglas v. Shapsoen^ 
[1905] 1 Ch. 279 ; and see title Buiiial and Cukmation, Yol. III., pp. 432 et seq. 
(t) A.-G. V. Blizard (1855), 21 Boav. 233. 

(A) lie Manser ^ A.^Q. v, Lucas^ [1905] 1 Ch. 08. 

(/) Re PardoSf [1900] 2 Ch. 184. As to privuto tombs, see p. 118, post. 

(m) See p. 121, ptfst, 

(«) Re Macduff, Macduff v. Macduff, (18901 2 Ch. 451 , 460, 467, 473, 474, 
475, C. A. ; Langham v. Peterson (1903), 87 Ij. T, <4 1 ; lie Gwd, Uaringion v. Watts, 
[1905] 2 Ch. 00, 00 ; Re Allen, Hargreauea v. Taylor, [1905] 2 Ch. 400, 405 ; Grimond 
v. Grtmand, [1905J A. C. 124; compai'e, hovrevor, A.^G. v. Heelis 2 Sim 

tk St. 76, where it was held that all public pur|)ose8 wore charitable. 

(o) Nightingale v. Goulboum (1848), 2 Ph, 594. 

l p) lie Pardee, supra. 

l q) Smith v. Kerr, [1902] 1 Oh. 774, 0. A. 

(r) A.-Gf. V. Bnshhy (1857^ 24 Beav. 299. 

(s) Thellusson v. Wood^ford (1799), 4 Ves. 226; Newland ▼. A.-<7. (1809), 3 
Mer, 4K84 ; Ashton y. Langdule (Lord) (1851), 4 De GF. & Sm. 402, 403 ; Income 
Tax Gommissioners v. Pemsel, [18911 A. C. 531, 544. 

(<) Houfse V. Chapffum (1799), 4 Yes. 542 ; Urexham Corporation y. Tamplin 
(1873), 21 W. B. 768 ; A.^G. y. Dartmouth Corporation (1883), 48 L. T. 933 ; 
A.-O. y. Lonsdale (Earl) (1827), 1 Sim.«105; Milford v. Reynolds (1841), 1 Ph. 
185 (pablio works in the city of Dacca). 

(a) Baylis y. A.-G. (1741^ 2 Atk, 239. 

(w) We^ V. Knight (1670), 1 Chr Cas. 134 ; Dolan v. Motodermot (1868), 3 Ch. 
App. 676; A.-(7.*y. Hotham (Lord) (1823), Turn. & B. 209; A..fl^. y. LonedaU 
(Earl) supra ; A.-G. r. Webster (1875), L. E. 20 Eq. 483 ; Re St. Bridds PorUh 
Estate (1877), 35 Ch. D, 147, .*.; Re St. Botolph Without Bishopsgode Parish 
Es^ (1887), 36 Oh. D. 142;*I?e Si. Alphage, London WdU (1888), 69 
L. T. 614 ; Re St. St&shen, Coleman Street (1888), 39 Oh. D. 492 ; Re Si Nicholas 
Aeons (1889), 60 L. T. 532. See Re Matin, Hardy v. A.-GP., [1903] 1 Oh. 232. 

(S^ IfWasAafn Ctrporation y. Tamplm (1873), 21 W. R #68# Ooim^a the 
p. 1 17, post, and in notes (<) and {«), supra. . 
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boron^C^X city(^), town (a), or ullage (6), or for the copyhold Baer. s. 
tenants of a manor (c) or tlie occupiers of cottages on a manor (d), O h a ritsMe 
are charitable. PWBMBB. 


180. Gifts for particular purposes benefiting the public or Benefit o(« 
a section thereof, as for repairing highways (e), building bridges (/), 
protecting the sea coast against encroachment (ijt), providing a * 

town with water (A), or light (t), or other improvements (j), or 
fortifications (A), or building a courthouse (f) or worlchouso (m), or 
providing a cemetery (n), or for poor relief (o), or in redaction of 
rates (p), are charitable. 

So also gifts for the benefit of a volunteer corps (q) or for teach- 
ing shooting (r), of a library and renewal funds to the officers’ mess 
for the time being of a regiment (s), or for encouraging good 
domestic servants (t), or for providing a lifeboat (h), are charitable. 

Gifts for public libraries (w), and museums (x), and reading- 

(y) Goodman v. Salt(uh GorporaJtion (1882), 7 App. 0a8. 088 ; lie Norwich 
Town dose Estate Charity (1888), 40 Ch. 1). 298. Soo, however, Frestnry v. 

Colchester Corporation (1882), 21 Ch. D. 111. 

(z) V. Carlisle Corporation (1828), 1 Sim. 437 ; Mitford v. Reynolds 
(1841), 1 Ph. 185. But not where the gift is intended for individuals {Royers v. 

Thimas (1837), 2 Keen, 8). 

(«) A,^0. V. Cashel Cf>r/)f>ra<iG» (1842), 3 Dr. & War. 2.94; AMJ.y, Oahray 
Corpfnration (1828), 1 Mol. 95. 

(i) Wright V. Jlohert (1723). 9 Mod. Kep. 04. 

(c) Wilson V. Barnes (1880), 38 Ch. I). 507. 

(<0 A.-ri, V. Meyrkh, [1893] A. C. 1. 

(e) A.-f/. V. Harrow School (1754), 2 Ves, Sen, 65! ; ▼ Day^ 1 

Oh. 31. 

(/) Forhes v. Forbes (185'4), 18 Beav. 552. 

(g) A,-G, V. Brown (1818), 1 Swan. 205. 

(/i) Jones V. Williams (1767), Amb. 051. 

(t) A. G.y.Hedis (1824), 2 Sim. & St. 76.77; A,-G, v. Fsasihke (1853), 

11 Hare, 205. 

(J) House y, C/topTwaa (1799), 4 Ves. 542; A.-C. y, IB ^is, supra; A.-^/. T. 

Brown, supra, 

(k) A.~G, V. Carlisle Corporation, suptra ; A,-G, v. DaHmouih Corpm'otim 
(1883), 48 L. T. 933. 

(/) Duke on Charitable U«o8, 109, 130. 

(m) A. -6^. V. Blizard (1855), 21 Beav. 233 ; Re tSt Boiofph Without Bishope* 
gate (1887), 35 Ch. D. 142 ; Webster v. SoiUhey (1887), 36 Oh. D. 9 ; but com- 
pare Burnaby v. Barsby (1859), 4 11. & N. 090, 

(«) A.-(?. V. Blizard, supra ; and see title JaUUIAl and Ciibmation, Vol. III., 
p. 432. 

(u) Luckraft v. IVidham (1877), 6 Ch, D. 205 ; Re St. Alphage, London Wall, 

(1888), 69 L. T. 614. 

(p) Doe V. Howells (1831), 2 B. & Ad. 744 ; and Bee A.-f/. v. Lim^rkk Corpora* 
turn (1817), 6 Dowl. 136. 

(q) Re Strathedeu and Canqtbell {Lord), Alt V. Strut heden and Campbell {Lord)^ 

11894] 3 Oh. 265. 

(r) Re Stephens (1892). 8 T. L. E. 792. • 

(s) Re Good, Harington v. Watts, [1995] 2 Ch. 60. 

(Q Reeve v. A.-<7. (1813), 3 llure, 191 ; Lo^r^rmbe v. Wintringham (1850), IS 
Beav. 87. ^ • 

(tt) Johnston V. Swann (1818), 3 Modd, 457. 

(ii;) Abbott V. J?Vnwcr (1874), L. R. 6 P. 0. 96. Distiiigukh the cases where 
the Institution is for toe benefit of the fotnad^ and Bubscribers only {Came v. 

/roso (1860), 2 Do G. & J. 75 ; Re Rusajl Institution, Ftagins y, Baghino, 

[1898] 2 Ch. 72 ; Re Jones (1898), 07 L. J. (ch.) 504 ; Re PiU Rivers, Scott v. 
riit Rivers, [1902] I Ch. 403, C. A., and cases there cited). 

^ BHtishMvseum v. White (1826), 2 Sim. & St. 594 ; Re AUsop (1884), 1 
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roomfi (y\ a botanical garden (z), or to the Royal Lifeboat Institu- 
tion (a) or Boyal Humane Society (b), are similarly charitable. 

Gifts for the prevention of cruelty to children (c) are charitable. 

181. So also gifts to societies or institutions established for the 
protection of animals, as the Home for Lost DogB(d), anti- 
vivisection societies (e), vegetarian societies (/), or the Society for the 
Prevention of Cruelty to Animals (p), or to establish a veterinary 
college (/e) or an animals' hospital (i), or generally for the preservation 
of animals or vegetables useful to man, are charitable (j). 

182. The promulgation of particular doctrines or principles may 
ho charitable (k), as, for Instance, Consei-vative principles combined 
witli mental and moral improvement (Z), Socialism (/w), anti-vivi- 
section principles (a), or the distributing of the writings of Joanna 
Southcote, a foolish and ignorant woman, whose works, however, 
were written obviously with a view to extend the influence of 
Christianity (o). 

In deciding whether a particular gift is charitable as being bene- 
ficial to the community, the main point to consider is the purpose. 
The source from which funds are derived is not one of the tests 
of a public charity (p), whether they are levied by taxation (q) or are 


T. L. n. 4; Hoilmmt (1885), 63 L. T. 212. As to picture pilleriGs, see 
Owi/nny, Cardan, cited in Moricf v. Vurham {Bishop) (1805), 10 Yes. 622, at 
p. 533 ; Abbott v. Fraser (1874), L. H. 0 P. C. 96 ; aud as to the onoouragemeut 
of ai*t, see McCaig v. Glasgow University^ 231 ; and p. Ill, ante. 

(y) Re Seoweroft, Ormrod ▼. Wilkinson, [189S]| 2 Ch. 642. Even if the iuRtitution 
named, though used for charitable purposes, is not bound by a good charitable 
trust, the gift will be good {Re Mann, Hardy v. [1903] 1 Uh. 232). 

(*) TownUy v. BedwSll (1801), 6 Ves. 194; Harrison v, Southampton Oivrpora* 
tion (1854), 2 Sin. & G. 387. 

(rt) Thomas v. Howell (1874), L E. 18 198; Re Richardson (1888), 66 

L. J. (OH.) 784 ; Re David (1889), 41 Ch. 1 ). IHS. 

(//) Beaumont v. Oliveira (1869), 4 Cii. App. 309. 

(r) Income 7’a® Oommissumers v. Pemsel, [1891] A. 0, 531, 572. 

{if) Re Douglas (1887), 35 Ch. D. 472. C. A. ; Marsh v. M* ana (1S57), 3 Jur. (N.8.) 
790; lie Foveaux, Cross v. London Anti -Vivisection Society, [1895] 2 Ch. 501, 607. 

(f) Tatham v. Drummond (1801), 4 De 0. J. & Sm. 484 ; Re Douglas, supra ; 
Re Joy (1888), 60 L. T. 176; Re Foveaux, Cross v. Lorulm Anti- Vivisection 
Society, suifra; Armstrofty v. Reeves (1890), 26 L. K. Ir. 325. 

(/)‘ Re Cranston, [1898] 1 I. R. 431 ; Re Blatter (1905), 21 T. L. R. 296. 

(y) Tatham v. Drummond, supra ; Re Douglas, supra, 

{h) lAnidon University v. Yarrow (1857), 1 l>oG. & J. 79, 80. See Re Joy, supra. 
(t) Ibid. 

(/) Ibid. Distinguish the cases of gifts for the benefit of specified animals 
{Re Dean (1889), 41 Ch. D. 562) aud for animals not useful to man {A,-G. v. 

(1750), 1 Ves. Sen. 634, 636 (trust to feed sparrows)), which are not 

oharitolble. 

(A') This is not so whore the doctrines are stibvorsive of morality or otherwise 
poriiidous ; see p. 123, post. An inquiry into the nature of the doctrines may 
oe oidered {Rnssrll v. %iatksm (1862), 10 Hare, 204). 

(A Re Sc<fu*cro/i, Ormrod v. Wilkiymm, supra. 

(m) Russell v. Jackson, supra. Bee Pare v. Clegg (1861), 29 Beav. 689. 

,(n) Es Feveauas, Cross v. London Anti- Vivisection Society, supra. 

(o) Thornton v. Howe (1862), 31 Beav. 14. 

(«) SsBi. Rotolph Without Bishopsgate (1887), 35 Ch. D. 142, 150; HaRr. 
Jl^y Sanitary Authority (1886), 16 Q. B. D. 163, 171 ; contrd, A.-G. v. H&Hs 
. <1$24), 2 Sim. & St 67, 77. - 

(j) V, Brown (1818), 1 Swan. 266 ; A.^G. v. DuUin Corporation 

a$27), 1 Bli (N. s.) 3J2, 334, 3,36, H. L. ; v. Eosadkt (1863), 11 Hare, 206 ; 
Bri4r% Fleet Street (1877), 36 C»i. p. 147, n.; lie St. Botdph Without 
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a gift from th« Grown (r). This principle is t^plicable also to Uind 
purchased under statutory authority for a public purpose (<). 

Sbot. 8. — Non-charitable Purpote*. 

Stru-SsCT. 1 . — Gifu for Privato Chariiit* or for Spfoifitd Jhdivitfiinh, 

183. Bequests for private charitable purposes are not recognised 
by the courts os charitable in the legal sense (t), except where by 
the use of the word “ private ” a testator may be said to have drawn 
a distinction between "charities available for all and charities which 
are restricted to a special class or administered by individuals with- 
out the intervention of any corporate organisation ’’ (m). 

184. Gif fcs for the benefit of particular individuals or a fluctuating 
body of particular individuals (w), whether named by the testator or 
to selected by bis trustees (jt) or by any other person (y), as» for 
instance, gifts for persons residing in a particular street (a), for the 
children of the testator’s tenants on a particular estate (/>), for 
members of a city company whose property was impressed with no 
charitable trust (c), or for the members of a religions community 
associated only for the purpose of wwking out their own salva- 
tion (d), or for poor relations where limited to persons entitled 
under the Statute of Distributions (e), are never charitable, though 


JlUliopBijatc (1887), 35 Oh. D. 142, 150, 151 ; seo also AAK v. Bhreimhw'y 
Corporation (18^13), 6 Boav. 220. 

(r) Blizard(lSdo)f 21 Beav. 233; contra, ^.-(7, v. Gaiway Corporation 

(1828), 1 Mol. 95. 

(8) V. Plymouth Corporation (1845), 9 Beav. 67 ; JU St Pancraa Burial 

Ground (1866), L. E. 3 Eq. 173. 

(0 Ommanney v. Butcher (1823), Tuni. & 11. 260; Elli$ v, Selby (1836), 
1 My. & Cr. 286, 292, 293 ; Nash v. Morky (1842), 5 Beav. 177. 183. 

(u) PiC Sinclair (1884), 13 L. E. Ir. 160, per POBTBK, M.E., at p. 164, With 
this interpretation of the word ** private,'’ it may bo posHible to reconcile the 
cases of Waldo v. Caley (1809), 16 Ves. 206, where a for '• charitable 
purpoees as well of a public as a private nature” was hel i sood ; Johvstm v. 
Swann (1818), 3 Madu. 467, where a trust for public and private charities 
was held good; and Horde v. Suffolk (Earl) (1833), 2 My. & K, 69, where 
a trust ** to distribute in charity to private individu^s or public institutions” 
was held good. As to the ambiguity of the expression •• private chanty,” seo 
A.-C/. V. Pearce (1740), 2 Atk. 87; ”Each particulur objecit may bo private, 
but it is Ibo extensiveness which will constitute it a pubbe charity ” ; Nash v. 
Moriiys supra; Hall v. Derby Sanitary AidlurUy (1886), 16 Q, B. D. 163, 171* 
173; Re Slevin, Slevin v. Hepburn, [1891] 2 Ch. 236, C. A. 

<w) Goodman v. Saltash Corporation (1882), 7 App. Cas. 633, 660. 

(a?) Liley V. Hey (1842), 1 Hare, 580; Thf/ruas v. JJowdl (1874\ L. E. 18 Eq, 
198; Edge v. Salisbury (1749), Amb. 70. 
iff) V. Hughes (1689), 2 Vern. 105. 

(a> Rogers v. Thomas (1837), 2 Keen, 8. 

(6) Browns v. King (1866), 17 L. E. Ir. ^8 ; and compare Bristow v. Bristow 
(1842), 6 Beav. 289. 

(c) A. •a, V. Haberdashers' Co. (1834), 1 My. & K. 420. 

(A V. Manners (1871), L. E. 12 Eq/6i?4; Skwart v. Grrvn (1871), I. E. 
6 Bq. 470; Re Ddany (1881), 9 L. E. Ir. 226. See also Re*Delany, Conoley 
V. Quids, [1902] 2 Oh. 642. where the objects ol the convent were charitable. 

(e) f!dge v. Salishwry supra, where “nearest relations” were construed 
to mean statutoiT next of kin ; Brunsdm er. Woohtdge (1766), Amb. 607 ; 
WiMwre WooSroffe (1766), Amb. 636; Qwdkige v. Quodinye 0^749), 1 Ves. 
Ssn.. S9t ; Doyley v. (1736), 4 Via. Abr* 485 ; SalmhvrajSi Dmdon (1867). 

At 629. See also Gower ▼. Maimsaring (1760)| 2 vee. Sen. $7; and 

efife. 
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they may be upheld as gifts to individuals (/)• So also bequests 
for the benefit of an orphan school, kept by an individual sub- 
stantially at his own expense {<i)y for the support of any boy or man 
of a particular surname (/0» for keeping in repair a portrait (i), for 
providing a particular estate with labourers' cottages (j\ to a livery 
company for giving a dinner upon the testator’s birthday to which 
certain churchwardens should be invited (k), for a private chapel 
with chaplain and choristers (Z), for masses for the repose of the 
soul of the testator (m), for the suppression of cruelty to animals 
by the private prayers of membei s of a society («), for the mainten- 
ance of the testator’s horses and dogs (o), to feed sparrows (p), and 
a devise of a house to a college to be inalienable as a residence for 
a fellow who should '' sometimes give entertainment to the poor” (q), 
are not charitable. 

185. Nor can gifts for building, maintaining, or repairing a 
monument or tomb not forming part of the fabric or ornainent 
of a church (r), whether as a memorial or burying place of the 
donor alone («) or of himself and his family (0» be supported as 
charities, though they may be valid as private trusts, if not 

(/) CocliB V. Manners (1871), L. R. 12 Eq. 674. The principle differentiating 
tho COSOS cited in the })receding notes and those cited at pp. 107, 108, ante^ is not 
quite obvious. Both classes of cases deal with gifts to sections of the public, 
U\o former being held not charitable imd the latter charitable. It is submitted 
that a gift to a section of the public is not obantablo if the section is so small 
that the gift amounts to a gift to specified individuals, even though the motive 
of the donor may be to accomplish a purpose which would be legally charitable 
if tho objects of his bounty had not l^en so restricted. 

{(f) Clark V. Taylor (1862), 1 Drew. 642. 

(h) Laveriy v, Laverty, [1907] I I. K. 9. 

(/) lie OasBwt (1001), 70 E. J. (Cli.) 242. 

(f) jRe Tunno, [1886] W. N. 164 (tho object being the benefit of the owner of 
the estate). 

(k) Jte linrneti (1908), 24 T. L. R. 788, 

(/) Jivare v, Jloare (1886), 56 L. T. 147, 160. 

(//*) Went V. Shuttirwnrth (1S8,>), 2 My. & K. 681 ; Heath v. Chapman (1864), 
2 Drew. 424. As to suporstitious uses, see also p. 120, jmt ; and as to masses 
for souls in Ireland, p. 122, jmt, 

(n) lie Joy (1888), 60 Ij. T. 176, 178, whore the real object contemplated by 
the testator was the improvement of tho members of the society, not the 
suppression of cruelly to animals, which is a valid cliaritable purpose {Matih v. 
Means (1867), 3 Jur. (N. s.) 790; He Foveatix, Cross v. London Anti- Vivisection 
Society, [1896] 2 Oh. 501) ; and see p. 116, ante, 

(o) He Dean (1889), 41 Ch. D. 552. 

(«) A.^G* V. WhoTwood (1750), 1 Yes, Sen. 634, 636. 

(</) IhiiL 

(r) Trimmer v. Vanhy (186:A, 26 L. J. (cir.) 424 ; Ilmre v. Osheme (1866), 
L, R. 1 Eq. 685 ; He HiglrtVs Trusts (1866), 36 L. J. (cri.) 147. 

(«) MeUick V. Asylum (iWsiJent and Ouardiaua) (1821), Joe. 180; Jdnam V. 
Coif (1843), 6 Beav. 363; Lfoyii v. Liayd (1852), 2 Sim. (s. 8.) 255; Willis v. 
Brown (1838), 2 Jur, 987. 

(t) Oravenor v, IJallum (1767), ^inb. 643 ; Durour v. Motteux (1749), 1 Vee. 
Sen. 320 ; Doe Pitcite^r (1816), 3 M. d; S. 407 ; Hkkard v. Holson (1862), 31 
Beav. 244 ; Fowler v, Fowler (186*1), 33 Beav. 616; Hmre v. Oshome, supra; Be 
Biyley's Trusts y supra; Fisk v. d.-C/. (1867), L. B. 4 Eq. 521 ; Hunter v. BuUoch 
(1872), L. R. 14 Eq. 46 ; Dawsmt y.Bmall (1874), L. R. 18 Eq. 114 ; He WiUiams 
(1877), 6 Ch. D. 736 ; Be Birkeit 0878), 9 Ch. D. 576 ; Feap Cheah Neo v. Ona 
Cheng Heo (1876), L. R. 6 P. C. 381 ; Be Vaughan (1886), 33 Ch. D. 187; Be 
BojfersoHf Bird v. Lee, [1901] 1 Ch. 716. And see Be Tyler, Tvler v. Tyler, [1891], 
8 Ch. 262, 267, whei^ aperpetual condition in a gilt to a charify for kee]^g a 
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perpotiiities (it) . So, too, a IjcMjuest for erecting Btatues of thd 
testator and his family and artistic iowors on his esiato is not 
charitable, oven where the testator declares liis wish to encourage 
art and directs prizes to be given for the best plans and designs (a). 

186. Similarly gifts for associations or institntionB whose sole 
objects are the private advantage of their niombers are not charit- 
able, as, for example, gifts for friendly and other mutual benefit 
societies (b), for the Corps of Commissionaires (c), a trade union or 
its benevolent fund(d), a sacred harmonic society (tf), a mechanics* 
institute (/), a library (^), chess club (AX or museum (i) established 
for subscribers only. ’ 

On tjie winding up of associations of this kind the funds are 
divisible among the members for the time being (y), or where 
there are no existing members, lapse to the Crown as bona 
vacantia, at any rate in those cases where the members on 
making tbeir payments finally part with their interest in the 
moneys subscribed in return for certain benotits (fc). 

Gifts to perpetual but non-charitable institutions are valid if 
when paid they do not become subject to any trust which prevents 
the existing members of the association from spending the money 


tomb in repair was held valid ; PirhH<jkt v. Salwey, [1896] W. N. 80; Ttmlt v. 
IlamiHtm, [1901] 1 I. K. OsO (iiittinteimuce of grave inclotmit)) ; Mmutt, 
Prior V. Jl/eorc, [1901] 1 Ch. 9516, where a trust to keep up a tomb for 
the Ion gent period allowed by law wa^ bold void for uncertainty. As to main. 
lonanco of gi’aveyards, see p. 114, ant**, 

(u) MelNcIc V. Asiflum {PrrMmt and Guardinna) (1821), Jac. 180 ; Trhnmet 
V. Ihiuhf (1855), 25 *L. J. (cn.)424 ; Roche v. APDermoti, [1901] 1 1. K. 694, 699; 
Pirbriffht v. Sidwey, [1896] W. N. 86 ; and see title Burial and Cubmation, 
Vol. 111., p. 433. 

(a) McCaiy v. OUisgow Univeraity, [1907] S. C. 231. On the other hand, in 
two or thi’ee oases (e.^., the Wellington Monument in Homerset and the CoMen 
Obolisk at Midhurst) the Charity OominisBiouers have held that the erection of 
iiionumonts which are not monuments of the donor and are for the benefit of 
the public is charitable. Compare, however. Re AUaop [ S84), I T. L. R. 4 
(promotion of art chantablo). 

(5) Re Chirk' a Truata (1875), 1 Ch. D. 497 ; Cnnnach v. Edwurda, [1890] 2 Ch. 
679, C. A. ; and see cases cited in note (y), infra ; except where poverty is an 
essential element to entitle a member to the l^nollis of the society (HtnUer v« 


[1890] 

Kydd, [1899] 2 Cb. 149). The roceiptof donations 
to moke a friendly society charitable (Ra 
Mackey, aujmi, at p. 733). 


Afatide (1881), 32 Ch. D. 158, n. ; Ptaae v. PaUinion (1886), 32 Ch, D. 164; 
Re ^adc, Bruty v. Mackey, [1890] 2 Cb. 727 ; Re^Lacy, Royal^ General 
ThedtrVHd Fund Aaaociation'^, Kpdd, 
and subscriptions is not sufficient 
Clark* a Truata, aurnra, at p. 600; Re Rack, Rruiyy, 

(c) Re Clarke, Clarke v. (TAir/ce, [1901] 2 Ch. 110. 

(a) Re Amoa, Carrier v. JPnee, [1891] 3 Ch. 169. See also Rt Eatlin (1903), 
72 L, J. (CH.) 687. 

(e) Re Allaop, aupra. 

If) Re Dutton (1878), 4 Ex. D. 64 ; Re Sheraton, [1884] W. N. 174. 

Came v. Long (1860), 2 De G. F. & J. 76 ; Re Swain, [1908] W. N. 209. 
ill) Re Swain, supra. 

W Tkomaan v. Shakeapear (1860), 1 De Q. F. & J. 399 ; seo Laverty v. Laverty^ 
llW7] 1 1. B. 9 ; Re Jov (1888), W L. T. 176. • . 

(j) Brawn v. Dale (1878), 9 Ch, D. 78 ; iZe RuaaeU JnatUutian,Figytna v. 
Brnhino, [1898] 2 Ch. 72 ; Re Jonea (1898), 67 L. J. (oh.) 604 ; Re Priniera and 
TVrt^erreire’ Afnalganuxtad Trades Protection Seoiety, [1899] 2 Oh. 184 ; Be Lead 
CoJ^e Warkmen*e Fund Society, [1904] 2 Oh. 196. . 

(M Ounnaek V. Edwdrda, awpra. As to pke jiirisdictio& of the court to 
flijiolTS such societies on sufficient canse being wown, see Slake v. Smilhtr 
(19^XWT.i:i,E.698* 
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as they please, or if they can he construed as gifts for the benefit of 
the individual in<‘mber 8 (/). If, however, tlie effect of the gift is to 
create or to t(;nd to creaU3 a i)erpotuity, tlie gift is bad (?«), except 
in the case of a gift for the benefit of an institution within the 
Literary and Scion tilic Institutions Act, 1854(r/), the members of 
which pay suliscriptions, notwithstanding that such an institution 
is perpetual and non -charitable (o). 

iSuu-Star. 2. — SuperHiiUou* Csf-a and Vnryoaea, 

187 . A suixirstitioiis use may be defined ns “ one which has for 
its object the proi)agatioii or the riles of a religion not tolerated by 
the law’* (p). • 

There is no statute making superstitious uses void generally ( 5 ). 
The sLatnlo of Henry Vlll. (r) related only to assurances of land to 
churches and chapels to secure the services of priests etc., which if 
for a longer term than twenty years were declared void, and the 
statute of Edward VI. ( 4 ^) related only to superstitious uses of a 
particular description, such as the founding or maintenance of 
anniversaries or obits, or other purposes of n like nature, including 
praying for souls (i). 

The courts, however, took the view that all gifts for superstitious 
purposes, and not only those named in the two statutes, were 
rendered void (u), and the result was that gifts for the benefit of the 
chapels (r) and clergy (a) of Protestant Dissenters, the maintenance 
of Boman Catholic priests (b), monasteries (c), or convents (d), 
bequests for masses for souls (<?), for education in Boman Catholic 
principles (/), and for j^ropagating the Jewish religion <y), were 
all held void for superstition. 

(/) Re Clarh-e, Clarke v. Clarke^ [1901] 2 Ch. 110, IM, and cases there cited. See 
also Cocksy^ Mannrra (1S71), L. ll, 12 Kq. 674 ; Mttrrow v. M*ConviUe (18S3), 11 
L. II. Ir. 230; Re Wilkittson (1887), 19 L. B. Ir. 631 ; liradahaw t. Jackman 
(1887), 21 L. II. Ir. 12; Re Delany, Comley v. Quick^ [1902] 2 Ch. 042. 

{m) Thumaivn v. Shakeapear (1860), 1 De (I, F. & J. 399 ; Came v. Long 
(ISOO), 2 De G. F. & J. 76; Ue Dutton (1878), 4 Ex. D. 64; UtAnioa, Carrier v. 
JYiiv, [1891] 3 Ch. 169 ; Re Swain, [1908] \V. N. 209. 

j n) 17 & 18 Viet. c. 113. See title SCIENTIFIC and Litbraky Societies. 
o) Jhid, 8. 30; see Re Badger, Manael v. Cohham^Viacount), [1906] 1 Ch. 668. 
p) Boyle oil Charities, p. 242. See also U, v. Fortington {Lady) (1093), 1 
k« 162 ; Duke on Charitable Uses, 106. 
to) Cary v. Abbot (1802), 7 Vcs. 490, 496. 

(r) 23 Hon. 8, c. 10, regaled by the Mortmain and Charitable Uses Act, 18S8 
(51 & 62 Viot. a 42). 

(<j) 1 Edw. 0, c. 14. 

(<) Adam$ v. Lambert (1002), 4 Co. Bep. 104 b; Duke on Charitable Uses, 
90: A.rp. ▼. FUhmKmgtrd Co, (1841), 6 My. & Cr. 11 ; /fc EllioU, [1891] W. N. 9. 

(tt) Boidh y. Chaiman (1864), 2 Drew. 417, 424 ; Duke on Churitable 
Uses, 406; De Coata v. De Faz (1734), 2 Swan. 487, u. ; Weat ▼. Shuttlewt^h 
(1836), 2 My* & K 684, 697. In ono case sucii purposes appear to have been 
Md void at common law (i?. y. Portington (Lady), aujfra), 

(v) Doe T. Hayjthom (1818), 2 B. & Aid. 96. 

(a) A.-G, V. Baader (1684), 1 V^ni. 248. 

(6) JbaefTaa<16OO),repori0d[1893]2Ch.49, n.; A. .G.v. Todd ( 1837), 1 Seen, 803. 
(c) De Otmdn v. Ltmem (1798). 4 Ves. 433, u. 
id) Smarl v. iViMscm (1801), 6 Vea 560. 

irfsl V. ShwtemHh • and as to Ireland, see p. 122, jtosL 
(/) Cary v. Abbot (1802), T Tes. 490; A.-G. v. Power 1809,, i Ball ft 0. 
146; i>e Themminu v» Jk Bonneval (1828), 5 Buss. 288. 

Ik Coata ?. De sajw; compare, however, Struue v^ Gokkmd (1867)^ 
$ Sun* 614* 
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188* The eflfoct, however, of a number of relieving Acts has *• 

been to remove the disabilities and penalties to which Protestant Nos;* 
Dissenters {h ) , Boman Catholics (i) , ana Jews (k) were liable under the 
Superstitious Uses Acts, and to render yalid trusts for charitable 
purposes generally, which formerly would have been void as super- stieofeol 
stitious uses, as, for example, trusts for the propagation of religions relieving 
other than the one by law established. Accordingly, gifts for tiie 
benefit of Protestant Dissenting bodies, Unitarians (/), their clergy, 
chapels, and schools (m ) ; for the establishment of lioman GathoUo 
bishops ( 7 <),the maintenance and support of Boman Catholic priests (o), 
chapels (;>), colleges, and schools ( 7 ), and, the promotion of the 
Homan Catholic religion (r) ; for the promotion of the Jewish 
j'oligion (jf), and Jewish chapels and schools (t), are charitable, and 


(//) Toleration Act, 16SK (1 Will. & M. c. 18), repealed in part by rromissory 
Oaths Act, 1871 (34 3.7 Viet. o. 48) ; Xonconformist llolief Act, 1775) (IS) (Joo. 

3, c. 44); Places of Religious Worship Act, 1812 (52 Oeo. 3, o. 155); stat. 53 
Oeo. S, c. 160; Statute Law Revision Act, 1873 (36 & 37 Viet. c. 91). Soo 
Iw'iina* Case (1767), cited 3 Xfor. 375, n., where Lonl MA^’ftFII*:LD said that the 
Toleration Act, 1688, rendered Nonconformity not only innocont but lawful.** 
(i) Roman Catholic Charitios Act, 1.S32 (2 & 3 Will. 4, c. 115). This Act 
is retrospective {Bradshaw v. Tasker (1834), 2 My. & K, 221 ; J.-C/. v. 
J)ruminotid (1842), I Dr. & War. 35.3, 379, 380; Liberty of Religious Wor- 
ship Act, 1855 (is & 19 Viet. c. 86), s. 2). Boo also Roman (*.atholio 
(/harities Act, 1860 (23 & 24 Viet. c. 134). The provisions of tlio ]lr>mau 
(Catholic R(!liof Act, 1829 (10 Goo. 4, c. 7), relating to the supprc'Hsion 
Jesuits, religious and inouastio orders etc., were not affected by those relieving 
Acts. 

(h) Religious Disabilities Act, 1846 (9 & 10 Viet. c. 50). This Act is 
retrospective (Be Michel (1860), 28 Beav. 39). 


(/) Stat. 63 Geo. 3, c. 1 60, which excluded Unitarians from the protection of 
the Toleration Acts, was repealed by the Statute J/aw Revision Act, 1873 (30 
& 37 Viet. c. 91) ; see also Shrewshvry v. Hornhy (1846), 6 Haro, 406 ; v. 

Shore (1843), 11 592, 616; Drummond v. A*^G, (1849), 2 II. L. Cus. 

837, 863; fie Barnett (1860), 29 L. J, (cil.) 871 ; Be Uafl (1889), 42 Gh. D. 
510. 

(?n) A.’G, V. Onise (1692), 2 Vorn. 2<>6 (Sk^ottish ipalians); A,^0. v. 

Cock (1751), 2 Vos. Sen. 273 (Baptists); A.-O. v. Lawrs (1849), S Haro. 32 
(Irvingites) ; A,^(L v. FowUr (1808), 15 Ves. 85; A,-G, v. V*'orstm (1817), 3 
Mer. 353, 409 (l^testant Dissenters) ; lie Bromi^ [1898] 1 L R. 423 (Plymouth 
Brethren); Be St, John Street IVesle^/an Methiytiist CmiwA^ Vhmltr, [1893] 2 
Ch. 629 (Wefde 3 'ans); A,^G, v. Jlkkmun (1732), 2 f5ci. Cos. Abr. 193 (Koiicon- 
fomvng preachers) ; AMD v. Waneay (1808), 15 Vos. 231 (Prosbjierians) ; 
H777 /<t V. Childs (1765), Atnb. 524 (poor Ili-ssenting ministers) ; Davmn v, Swatl 
(1874), L. R. 18 Eq. 114 (Methodists); AMI. v. Shore, supra (“poor and 
godly preachers of Christ’s holy Gospel”); West v. ShuttleuHjrth (1835), 2 
My. & K. 684, 690 (chapels and schools of DisBentors) ; Bunting v Sargent 
(1879), 13 Ch. D. 330 (Cmgregatioiial) ; Dilworth v. Stamfis Crminissioners^ 
|l899] A. C. 99; comx>aro, however^ Doe v. JlandUorn (1818), 2 B. & Aid. 96, 
103. 


(w) Brnhh V. Dorrian (1877), I. R. 11 Q, L. 292; and see A,-0. v. Power 
(1809), 1 Bali & B. 145. 

a A.-O, V. Oladstone (1842), 13 Him. 7. 

I Jh Windt V- De HYwe/f (1854), 23 L. (cii.) 776; Thornl>cr v. Wilson 
(1866), 3 Drew. 246; Carhery v. Cose (1852), 3 L Uh. R. 231 (mainteftaiice of 
organ and organist). 

(y) Walsh V. Gladstone (1843), 1 Ph. 290. 

(rj Bradshaw v. Taskirf supra; West v. ^uithworth, Wnhh v# 

QlaJstems^ supra, 

(f) Straus v. Goldsmi^ (1837), 8 Biro. 614 ; and see Df Costa v. Dc Pas 
(1764), 2 Swan. 487, n. 

( 4 ) Michslf supru^ 
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the trusts of tlioir charities, whether written or not(<i), may le 
administered by the court (b). 

189 . The relieving Acts, however, do not render valid trusts 
which are superstitious and at the same time not charitable. 
The result is that bequests for masses or prayers for the repose 
of souls, whether of the testator or of others, are void for super- 
stition (c), for such purposes have no analogy^ to any of those 
enumerated in tbo statute of Elizabeth (d) ; and it makes no differ- 
ence if the gift is lor masses for the poor dead (e), or for masses in 
countries where such ceremonies are legal {/). For the same 
reason, a bequest for maintaining a lamp in a church (g) or for 
inculcating the doctrine of the supremacy of the Pope {h) is void. 

In Ireland, however, bequests lor masses generally, or in com- 
memoration of named dead, including the testator and his family, 
are valid charitable gifts (t), and it makes no difference whether the 
masses are to bo celebrated in public (k) or in private (f). 

Sul-Sect. 3. — 2^nr}mes orntrary to Puhlk Policy, 

190. The Eonian Catholic Relief Act, 1829 (ni), was aimed, infer 
alia, at the Buppression and prohibition of religious and monastic 
orders within tjio United Kingdom, and accordingly gifts for the use 
of a Franciscan convent (w) for the education and maintonance of 

(fi) V. Murdoch (1819). 7 IJaro, 44.). As to ilio creation of cliariiablo 

trusts without writing, see pp. 142, 163, posL 

(h) A.-a. V. F<noler (1808), 15 Ves. 8.), 88 ; A.^G. ▼. Wansay (1.S08), 15 Ves. 231 ; 
J)am V. Jenkim (1814), 3 Vos. & K 161 ; A.-G. v. Welsh (1844), 4 Hoi*©, 572. 
In O'llartUm v. Logne, [1906] 1 I. Tl. 247, 260, C. A, it was said that all religions 
were equal in the eye of the law. The (charity Commissioners have jurisdiction 
over all endowed and non-exeinpted charities in England and Wales, whether 
conforming to the ostahlished religion or not (Charitable Tmsts Act, 185.3 
(16 & 17 Viet, c. 137), H. 6(» ; Kouiun Cathf>lic Charities Act, 1862 (23 & 24 
Viet. c. 134), 8. 1) ; see p. 303, post, 

(<;) Adams v, jMmhnt (1602), 4 Co, Rep. 104 b ; I hike on Charitable Uses, 
90, -JOr., and casca there cited; West v. tihvtth worth (183.0), 2 My. & K. 684; 

V. Fish moil f/frrs' Go, (1S41), 5 My. & Cr. 11; Ke Blundeil (1861), 30 
Boav. 3(J0; lie Flestwood, Sidyreatrs v. Brewer (1880). 15 Cli. D. 609, Bequests 
for inussoH fur the souls of individuals, liesidcs being superstitious, are of the 
nature of niivate charities, and so void; see, however, (yjlanlon v, Lotfue, supra, 
w'liero H ailforent view of such masses is supported in Ireland ; imd compare 
y?<* Mxchd (18(H)). 28 Beav. 39, where a trust to say n particular prayer on tho 
iininversary of tho death of a Jewisli testator, with no referenco to prajdng for 
Lis soul, was held valid. 

d) J/mtk v. Ghajmuni (185*1), 2 Drew. 417, 'rio, 

V) llml. 

Fllioti (1891), 30 W. R. 297. As to a gift Unr an analogous Chinese cere- 
mony being invalid, see Yetip Vhnih Keo v. Ouy ( Itcny Neo (1875), L. R. G P. C. 396. 

(y) A,^G, V, Viman (1826), 1 Russ. 226. 

Ui) Ik. Thc^nmmes v. Ik Bonjtn'al (U<28), 5 Russ. 288. 

(#) Ilmd V. Jfodyrns (1844), 7 I. Kq, R. 17 ; Charitable Thnatione Cimmissionere 
▼. (1823), 7 1. Iq. R, 34, n. ; Birhardson v. Murphy, [1903] 1 1. bL 227; 

if Hanlon v. J^oyue, saftra, at p, 200. 

(k) A, a, V. tlali, [1897] ^ L R, 426. 

(0 (fllanhm r. lAigue, wiprwr, ovoniiling A,-0. v. (1875), I, R. 10 

C. L. 104, tho principle in the former class of cases being that public celebra- 
tions (Hlify the community, and in the latter that the endowment of the celebrant 
priest IS an advancement of religion. 

(ta) 10 Goo. 4, c. 7, s* 2S ; see also Charitable Donations and Bequests 
(li^land) Act, 1844 a-dk 8 Viet. c. 97), s. 15 ; Cusem v. Hynce, [1906] 1 i. B. 539. 

(«) WnUh v. Walsh (1869), 1, R. 4 % 396, 
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priests of t)ie order of St. Boiuinie in Ireland (o), to establish a ^ 

comniauity of “ Christian brolliers ” fur teaching purposes (j>), and Bfan* 
to a Franciscan oi^der to provide for the celebration of masses (9), 
have been held void as contrary to the policy of that statute. Pu ipM n. 

So also gifts in furthoranco of the political restoration of the other gift* 
Jews to Jerusalem (r), and for paying the linos of imprisoned egeSast 
criminals (s), notwithstanding the mention in the statute of 
Elizabeth of the “ relief or redemption of prisoners or captives ’’as * 
a charitable purpose, or for propagating doctrines subversive of 
Christianity ( 0 , or subversive of religion generally, or of morality (u), 
or for disseminating pernicious knowledge ^(')f or advocating atheism 
or sedition (x) or tho ecclesiastical 8U2)remacy of the Pope (t/), are 
contrary to public policy and void. 


Sum-Sect. 4. — Misalhineoua Non^chariinhh Puhltc PurpoBea, 

191 . Every object of public utility is not necessarily a good Test whether 
charity (2;). The question always is whether the particular object p«Wic 
is within the purview of the statute of Elizabeth {a). charUabie. 

Thus, bequests for purposes of benevolence (/>) or benevolence 
and liberality (c), for philanthropic (t/), inissionary (<;), pious (/), or cliaritable 
Roman Catholic (-7) purposes, or purposes of hospitality {h) or purposes, 
general utility (i), or for emigration uses (jX or for increasing the 
sum of available knowledge (/r), or for the storage of books (/), or 
for the encouragement of a mere sport or game such as cricket, 


( 0 ) SimB V. Quinlan (1864), 17 I. Ch. 11. ; boo also Lidon v. Keetjan (1881), 

9 L. R. It. 631. 

(р) MacLaughlin Curnpbdl, [190(5] 1 1, R. 6SB. 

Burke V. Poiver^ [19061 1 T. R. 119. 
lIal)ershoti v. Vardon (1851), 4 I)e G. & *Siu. ‘i(57a 
Thrupp V. CollHt (1858), 26 Reav. 125. 

Briggs t. Hartley (1850), 19 L. J. (cn.) 416. 

(tt) ThornUnt v. Ihnve (1862), 31 Reav. 14; Thmnpsov v, Thompson (18*14), 

1 (Joll. 381, 397 ; and seo lUiHsell v. Jackatm (1852), 10 Uare, 204 (Sooiulititit) ; 
Fare v. Clegg (1861), 29 Ruav. 589. 

(w) Be Macduff y Macduff v. Macduff^ [1896] 2 Ch. 451, '!74, C. A* 

(®) Thompson v. Thompaon^ supra ^ at p. 397. 

(jy) I)e Themmines v. De Bonneval (1828), 5 Ruhs. 288. 

(z) Be Nottage^ Jones v. Falmer, [1896] 2 Oh. 649, 650, C. A. ; Langham v. 
Peterson (1903), 87 L. T. 744 ; BeOoodf Uaringion^y^ [1905] 2 Cb. 60, 66; 

compare v. lieelis (1824), 2 Sim. & St. 76. 

(aViSe Good, JIaringUm v, WaUB, supra ; Be Macduff, Macduff v. Macduff^ 
supra, at pp. 467, 472, 475; Blair y, Duumn, [1902] A. 0. 37, 43, 48. 

(/>] Jaines y. Allen (1817), 3 Mer. 17 ; Be Jarman's JCatate, Leavers v. Clayton 
(1878), 8 Ch. D. 684. 

(с) Morice y. Durham [Bishop) (1805), 10 Vos. 622 ; uot mo in Scotland [Miller 
y. Bowan (1837), 5 01. & Fin. 99, H. L.). 

(d) Be Macduff, Macduff v. Macduff, supra, 

(e) Scott y. Brownrigg (1881), 9 L. 1^. Ir. 246 ; see, however. Be Kenny, 
(1908) 97 L. T. 130. 

(/) Heath V. Chapman (1854), 2 Drew. 417, 425, 426. 

^) MaoLaughlin y. Campbell, supra ; andaoe Be Davidson (1908), 24 T« L. B. 
760. 

(5) Be Hewitt (1884), 53 L. J. (OH.) 132 ; and see A.-G, v. Whorwood (1750), 
1 Tea. Sen. 534* 

(f) Kendall v. Granger (1842), 5 Beay^ 300 ; die Woodgate (1880), 2 T. L. R. 074. 
Xh Be Sidney, [1908] 1 Ch. 488, C. A. 

Whicker y. Hums (1858), 7 H. L. Oas. 124, 155 ; Be Macduff, Macduff 
y, Macduff, supra, at pp. 472, 478. 

‘ (Q Be Hawkins (1906), 22 T. L. B. 521. 
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CUARITICS. 


S^XT. 3. 
Non- 

charitablo 

Farposes. 


Fealty and 
personalty. 


Copyhold. 


Whatfa 
fxicliided In 
definiUon. 


football, fenoij]^% yachting, bit?ycling, lawn tennis, or any other 
healthy exercise and recioation primarily calculated to amuse 
individuals, thougli such sport may be beneficial to the community (w), 
are not cbaritablo. 

A bequest ** for such charitable or public purposes as my trustee 
thinks proper ” is void for uncertainty (w). 

Bequests of funds to bo applied “ in grants for or towards the 
purchaso of advowsons or presentations ’* are not charitable where 
no trusts are declared (o), nor is a trust charitable which is merely 
to api)oint a lit and pious person to a vacant living (a). 

Land purchased by a^yity ward out of its coramon funds for the 
business j)urposes of the Avard and conveyed to trustees for those 
j)urposc 3 is not subject to an implied charitable trust (6). 


Part ii. — Assurances for Charitable Uses. 

Sect. 1 . — In General* 

Sub-Sect. 1. — Projinty ivhUh may he yiven to Charity, 

192. As a general rule, and subject to certain restrictions (c), 
realty and iiersonalty of all descriptions, including advowsons (d) 
and easements (e^), may be given to a charity by deed or by will. 

Copyholds, however, cannot, without the consent of the lord, 
be surrendered to the use of a charitable corporation except through 
tbe intervention of a trustee, for otherwise the lord would lose his 
suits, services, and fines (/). 

SuB'Sect. 2. — Meaning of ** Land** in the Mortmain and Charitable Vies Acta, 

193. Gifts of realty to charity are subject to the Mortmain and 
Charitable Uses Acts, 1888 and 1891, which contain provisions 
regulating assurances of laud to charitable uses. ** Land ** as used 


{in) lie Nottage, Jonea v. Palmer^ [ISOo] 2 Oh. 649, C. A. The encoumgemeut of 
skill iu rifle shooting is a charitable piupose {Ue Stephena (1892), 8 T.L. It. 792). ' 

(? 4 ) lilair V. Duncan, [1902] A. 0. 37 ; Langham v. Petereon (1903), 87 L« 
744. As to trusts void for uncertainty, see further pp. 146—160, 166, poat, 

(<>) IJauter v. A.-Q,, [1899] A. 0. 309, 316 ; A,-Q, v. Wehatw (1876), L. E. 
20 Eq. 483. 491. 

(a) Be Church Patronage Trusf, [1904] 2 Ch. 643, C. A 

i6) Fdnnia and Young to Forbes and Pockin (No. 1) {1883k 24 Ch. D. 687. 

(c) Imposed by tlio Mortmain and Oluuitable Uses Acta, 1888 and 1891 
(61 & 62 Yict. 0 . 42 ; 64 & 66 Yiot. a 73), for which see pp. 127 et aeq,, yast. 
As to the I'estnctions upon assurances in mortmain, see Part L of the Act of 
1888, and title CoRPORATJo^*8. 

(d) V. Ward (1829), 7 L. J. (o. s.) (cir.) 114 ; A,^G, y, York (Archbiahep) 
(1S63), 17 Beav. 496 ; A.-G. v. St John*a Hospital, Bedford (1864), 10 Jur. (w. 8.) 
897 ; ittf St. Stephen, Coleman Street (1888), 39 Ch. J). 492 ; limUr T. 
sujrra, at 322 ; Be Chureh Patronage 2*rutt, eupra, 

(e) The contrary is stated in Duke on Ohaiitabie Uses, ed. Bridgman, 137, 138, 
bid there seems to be no reason v^hy suoli a grant should not m mado, and in 
luanj oases charities must be entitle to easements. 

{/) Duke on Charitable Uaes, ed. Bridgman, 137, 138 ; Bamhaw and Mobattom*e 
0a§e (1601), Duke on Charitable Uses, ed. Bridgman, 136. See also Thomkny , , 
Bobi^ (1837), I Moo. P, 0, 0. 438. 



PjiRT 11 .— Assuranoes roR Charitable TT5?bs. 
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in thoBe Acts includes!/;) land of any tenure (A), corporeal, iucor- S»ot, i. 
poreal 0 ) or reversionary (/^ and “rents and profits" of land in la Ctepe ral. 
cases where under the gen(»ral law they would l>e deemed equivalent 
to the land itself (A). Money secured on land ( 1 ) by mortgages or Honey 
charges (w) or other personal estate arising from or eomiected with 
land («), such as the proceeds of sale of land (o) or a reversionary 
interest in land given on trust for sale!;)), is not included in the 
definition of land in those Acts, and gifts of these classes of 
property are not subject to statutory restrictions (9). 


(g) Mortmain and Charitable Uses Act^ 1891^(5-1 & 56 Viet. c. 73), a. 3, 
repealing the deSuition of ** land " in the Alortmtuu and Gharitiiblo Unes Act, 
1888 (31 & 32 Viot. c. 42), 8. 10 (iii.)» aud thereby roiidoring obnoleto a long 
aeries of cases decided upon the former law, under which the statutory 
restriction extended to any estate or interest in land. As to the old law see 
Tudor, Law of Charities and Mortinaiu, 4th ed., pp. 448 — >103. 

(A) The Charitable Uses Act, 1733 (0 Geo. 2, c. 30), which is replaced by the 
Act of 1888, applied to freeholds or copyholds (Anio/f/ v. (Viaynnau (1748), 1 Ves. 
Sen. 108; iJoev, IVatertou {\SU)\ 3 11. & Aid. 149), or leaseholds (A -(?. v. Gratfcs 

! 1732), Amb. 153: Johmion v. Swann (1816), 3 Madd. 437 ; Bunting v. Bargmt 
1879), 13 Ch. D. 330} ; and the Act of 1891 has not altered the law on this point, 
(t) As, for example, rent-charges, advowsons, or tithes. 

(/) Re Hurntf Forbes v. Ilumct [1895] 1 Ch. 422; Re Jirtdgrr^ Jiromphm 
Ilmpital for Cmsumption v. [1894] 1 Ch. 297, C. A. See also Re Prirliard 

(1903), 88 L. T. 197. Under a gift by will, dated 1879, of securities as they 
stood at a future date, a charity was allowed to take only sucii securities os 
wore personal property at that date (Re Oorcuran (1893), 41 W. 11. 311). 

(k) Under the old law (i.c, before 1891) dev^s of “rents and profits” or 
rent-charges to charity were regarded as equivalent to devises of land and 
acGoi’dingly void (A.-(j. v. Weymouth (^Lord) (1743). Arnb. 20, 24 ; Ridymiy T. 

" ■* " '\ 5 ; A.-G, 

Manners 
, The 

Act of 189l' bus mode no change in respect to such kinds of propeHy being 
regarded as laud. A share during the life of an individual in the income of 
land which the trustees of the will are forbidden to sell without the consent of 
the tenant for life is land within the Act of 1891 (Re Rt fandf Rosier v. Ryland^ 
[1903] 1 Oh. 467). 

(/) Mortmain and Charitable Uses Act, 1801 (34 & 33 V'ict. c. 73), s. 3. 

(m) Prior to the A('t of 1891, money secured by mortgage of land, or of any 
interest in land, could not be bequeathed to charity (Johnston v. Swann (18ls), 
3 Madd. 457 ; Chester v. Chester (1871), L. II. 12 Eq. 444 ; Tie Watts (1883), 29 
Oh. D. 947). 

(n) Mortmain and Charitable Uses Act, 1891 (34 & 33 Viet. o. 73), s. 3. 

(o) Re WUkinson, Esum v. A.-G„ [1902] 1 Ch. 841. Prior to the Act of 1891 

^ * A A -1 a1-_ j_ ..£ :j Wehh 

& St. 



a bequest to charity of the proceeds of sale of land was void ( Waite v. 
(1821), 6 Madd. 71 ; British Museum Trustees v. White (1826), 2 Sim. i 
394 ; Robinson y. Rohinson (1834), 19 Beav. 494). 


(p) Re Rylandf Roper v. Rylandt supra. 

(q) Prior to the passing of 


the Mortmain and Oharitablo Uses Act, 1691 
(54"& 53 Viet. 0 . ^3), t£e following different kinds of propeity, indirectly 
connected with land, were for the purposes of chaiitable ^fts held to bo 
personalty, vin., tenants’ fixtures (Johnston y. Swanuy supra, at p. 467 ) ; tolls- 
thorough (Re Christmas (1886), 33 C^. I>. 332) ; improvement bonds (BuntMg v. 
Marriott (1834), 19 Beay. 163) ; charges on*rates not connected with lann (Re 
Harris (1880), 16 Ch. D. 361, 363 ; Jervis y. Lawrenee (1882), 22 Oh. D. 202 ; Be 
HaUett (1889), 3 T. L. E. 285 ; Re Thimpson (1889), 43 Ch. D. 161 ; Re Parker, 
Wignall v. Park, [1891] 1 Ch.-082 ; but see Re Holmes (1890), 6 T, L. B. 483) ; 

H of undertakings earned partly out d land (Myers y. Pmigal (1832), 2 
M. ft G. 399) ; nplicies of assuranot (March y. A.-Gr (1841^, 3 Beav. 433) ; 
in banldng (daSers y. Perigal, eupraj AsMon y. LangMe (Lord) (1851), 4 
Be G. ft Sin. 402), raihray (ibid) ; Taytor v^ Midey (I860), 2 l>e G. F. ft J. M), 
ei|Uil (Widker y. MUne (1849), 11 Beny. 307 \Re Langlusm (1833), lOHare, 446 ; 




126 


Chabities. 


Bect. I. 
In General. 

Intention 
ref^arded 
rather than 
form. 


Sub-Sect. 3 . — Form of A$Burance* 

194. Aflsurances in favour of charity generally take the form of 
an express trust (r). But an express trust is not essential, since the 
Grown ae parens palrue is the trustee of funds given to charity 
without trustees or objects selected (ir). 

The court in the case of a charitable gift pays more regard to the 
intention than to the form of conveyance, and for this reason an 
estate in fee simple may i^ass to a charity though the conveyance 
contains no words of limitation, if it is clear that a gift to charity 
in iierpetuity is intended (f). 

A gift may bo made tcp charity by means of a power of appoint- 
ment (a). An exorcise of a power defective as not complying with 
the terms of the power will be good if otherwise well executed 
hut an appointment is subject to the statutory restrictions applicable 
to other charitable gifts (u). 


Edwards v. Hall (18o«0), fl De G-. M. & G. 74 ; but see, on the other hand, 
TomlinBcn v. Tmnlimon (1823), 9 Beav. 469 ; Ware v. Cuinherfeye (1865), 20 
Boav. 503), waterworks (Ashityn v. Langdale {Lord), (1851), 4 De G. & Sm. 402 ; 
Edwards v. Hall, (1855), 6 De G. M. & G. 74), dock {Sparling v. Parker (1840), 
9 Beav. 450 ; Pieschel v. Pt/m (1825), 2 Sim. & St. 384 ; Hilton v. Girattd (1847), 
1 De G. & Sra. 183 ; Walker v. Mihie (1849), 11 Beav. 607), gas (Tlumpsm v. 
T1iomvs(m (1844), 1 Coll. 381 ; Edmtrds v. Hall, supra ; SjHtrling v. Parker, 
sHfjra), laud {Entwiatle v. Davis (1867), L. 11. 4 Eq. 272 ; oud see title BuiLDiNO 
Societies, Vol. III., p. 357), and cost- hook mining companies {Ilayter v. Tucker 
(1857), 4 K. & J. 243 ; Watson, v. Spratley (1854), 10 Exch. 222 ; contrd, Morris 
V. Glynn (1859), 27 Beav. 218, where, however, it is not clear that the mining 
company was conducted on the cost-book principle) ; mortgages or charges on 
undertakings owning land, such as railway debeiitui'es {Gardner v. London, 
(Uiathamf and Dover JtaiL Vo. (1867), 2 Ch. App. 201 ; Doey, SL JDlevs Itail, (Jo. 
(1841), 2 Q. B. 364; Hart v. Eastern Union RaiL Co. (1852), 7 Exch. 246; 
Re MitcheU (1877), 6 (^h. D. 655; Attree v. ffawe (1878), 9 Ch. D. 337; Re 
Yerbury (1889), 62 L. T. 55 ; seo also Re Pickard, [i894j 3 (Ilh, 704 ; compare, 
on the other hand, Ashton v. Langdale {Lord), siijtra), waterworks company 
debentures (Holdsworth v, Davenport {\BH\), 3 Ch. D. 85; hut see Chandler v. 
Howell (1876), 4 Ch. D. 651), canal Ix^nds {Walker v. Milne, aujmi). mortgages 
ou borough waterworks {Re Thompson {IH^D), 45 Ch. D, 161 ; Re ParJeer, Wignall 
V. Park^ [189n 1 Ch. 682), mortgages of municipal gas undertakings {Re HatUm 
(1888), 4 T. D, E. 311), municip^ corpoi-atiou debenture stock (Re Pickard, 
sujtra ; hut eeQ Re EaKett (1889), 5 T. L. B.. 285), corporation bonds {Re Thomjtson, 
supra), bonds of the Tyne Improvement GomiDi88ionoi*8 {Re Deane (1902), 19 
T. L. B. 26), bonds of building societies {Re Goulden (1885), 1 T. L. B. 251), East 
India stock {A.^G. v. Giles (1836), 6 L. J. (cn.) 44), and surplus land stock of 
the Metropolitan Hailway {Re Hdlon (1893), 69 L, T. 425). Since the passing 
of the Act uf 1891 the cases cited in this note are of little importance. They, 
however, show that certain classes of property ore personalty, and therefore 
need ivit he sold under s. 5 of that Act. 

(r) Eor forms of trust deeds for charities, seo Encyclopoedia of Forms, 
Vol. ni., pp. 337 sf 6«/. 

(*) Moggridye v. T/iackwell (1802), *; Ves. 69, 83 ; Moriee v. Durham {Bishop) 
(1805), 10 Ves. 522, 641 ; Ommanne^j v. Butcher (1823), Turn. & E. 260, 271; 
Paim V. Canterbury {Archbishop^ (1807). 14 Ves. 372 ; and see p. 168, post. 

{if A.-G. y. Berwick^upon-Tweid Uorporaiion (1829), Taml. 289, 246. If 
there is no indication th^t a* to charity in per^tuity is intended, a grant to 
a person for the benefit of a Parity coutfuning no words of limitation would, it 
is oonceived, give the charity the benefit of the grant merely daring the life of 
the grantee. 

fwl Cook V. Duehmfidd (174^» 2 Atk, 567. 

(«) Sager v. (1849j, 7 Hare, 377, affirmed sub nom. Innss v. Saysr (1651). 
8 Mao. & G. 606, where a nombexof authorities ore died. 

(a) For the definition of assuraticei see note (d), p. 127» post* 
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A voluntary convej^ance of lands to charity is not avoided by a Saor. i, 
subsequent conveyance for value (b). In Oenstal. 

The assurance may also take the form of a will, w hether in the 
case of land (c) or of personal estate. 

Sect. 2. — Assurances inter vivos for Charitable Uses. 

Sub-Seot. !.--/» General. 

195. Assurances inter vivos (d) of land (e) or personal estate to be General 
laid out in the purchase of hind in favour of charity are subject to requiremoim 
the following restrictions : they must take effect in possession ; they 
may only be made subject to certain reservations ; they must 
generally be by deed and attested by two witnesses ; they must, if not 
for valuable consideration, bo made a certain period before the death 
of the donor; and they are subject to certain provisions as to 
enrolment (/}. If not made according to these requirements, such 
assurances are void (^). 


Sub-Sect, 2. — Asmrances must take Effect in PoBaesBion, 

196. The assurance must take effect in possession (li). But immediate 
possession need not actually be taken, if the right to take possession 
IS immediate (i)- The retention of the deed of assurance by the 
grantor is evidence that the charity was not given a right to 
immediate possession (A). A lease for charitable purposes, it other- 
wise valid, is good if made to commence and take effect in posses- 
sion within one year after the date of the grant (/). 

Where the effect of a grant is a resulting trust for the benefit of u remionar) 
the grantor during his life, and then for charitable purposes, the 
assurance is void (?h). An immediate grant of a reversionary (n) or 

(b) Rumaay v. Gilchriat^ A, 0. 412; Voluntary Convoy atuios Act, ISIKI 

(56 & 67 Viet, c. 21). also Newcaaih (Jitrvuration v. A.-(L (1842), 5 Jlonv. 

607, 312, affirmed on appeal (1846), 12 01, & Fin. 415, H, L. ; Tnje v, GluuccMtr 
Corjwralion (1851), 14 Beav. 173. 

Mortmain and Cbaritablo Uses Act, 1891 (51 & 66 ^ i(*,t. c. 73). See p. 133, 
post Prior to tlio passing of this Act a gift by will 1 jr charitable purposes 
dat<^ or republishod after Juno 24, 1736, of land or oi porsoiialty savouring 
of realty was void (Charitable Uses Act, 1735 (9 Cleo. 2, c. 36), ss. 1 j 3). 

(d) Including gift, conveyance, appointment, lease, transfer, snttlemont, 
mortgage, charge, or incunibranco (Murtinaiii and Charitable Uses Act, 1888 
(61 & 52 Viet. c. 42), s. 10). 

(e) For Uio detinition of land, soo Moi'tmain and Cbaritablo Uses Act, 1891 
(54 & 55 Viet. c. 73), s. 3 ; and p. 125, antt. 

(/) Mortmain and Charitable Uses Act, 1 888 (51 52 Viet, c, 42), s. 4 ; and 

see infra, and pp. 1 28 et aeq. This Act was in the main a consoltdatirig enactinoiit. 

The cases tilerefore which wore decidoil on Iho Charibiblo Uses A(jt, 1736 (9 
Geo. 2, c. 36), and the other repealed Mortmain Acts are efpially applicable to 
the provisions of the Act of 1 888. 

(y) Ibid., 8. 4 (1) ; Churcher v. Martin (1889), 42 Ch. I>. 312. 

(/<) Mortmain and Charitable Uses A^jt, 1888 (61 & 62 Viet. c. 42), s. 4 (2), 
re-enacting a provision of s. 1 of the Charitable Uses Act, 1735 (9 Geo. 2, o. 36). 

(») Fisher v. Drterln/ (186.3), 10 II. I-#. Cas. 169. ^ ^ 

(k) A.-(r. V. Brichnell (1837), 1 Jur. 640 (but apparently not condrasive 
evidonoe); A.-O. v. Munh,, (ISIS), 1 Mer. 327, 337 V. fmdiUn {\m), 

8 Sim. 4Ti, whme Mcret cbaritablo triuto were inferred from the ciroiunatanoei,^ 

(/) Charity Tiaads Act, 1803 (26 & 27 Viet o. 100). e. 1 ; see v. SrerfAey 

(li(H7), 36 Oh. D. 9, where a teaeo not withinHhe Act was held Toid. 

(in) Limbrty t. Ourf (1819), 6 Madd. 161 ; Morrit (/ewi, (_187fl1 W. N. I.'M. 

^ Doey. Lloyd (1839), 8 Bing. (h. O.) 741 ; Ih Huim, Forhtt v. Hume, (189.)] 

1 422, 0. A. ; see also Be Btidger, UntpHal far Coimmption r. 

l*wU, §1893] I Ch. 44 ; Re Prichard (1903), 18 L. T. 197. 
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contingent (o) interest in land will be good unless the reversion has 
been created by the grantor for the purpose of allowing himself to 
retain the enjoyment of the property during his life (p). 

A transfer to ))ankers of funds collected for the purpose of being 
laid out in land for a charitable object, which are invested in the 
names of trustees, but of which no trust is declared, does not con- 
stitute an assurance under which the charity takes immediate 
possession (q). 

Sttb-Sect. 3 . — What lieservationB may he made* 

197 . The assurance also must, in the case of a gift, but not in 
the case of a bond fide sale (r), be without any i)ower of revocation, 
reservation, condition, or provision for the henelit of the assuror, or 
of any person claiming under him (s). So a lease containing a reser- 
vation of rent for the grantor and a right of pre-emption is void (f). 

lint if the same benefits are reserved to persons claiming under 
the assuror as to the assuror himself (a), the assurance may contain 
a grant or reservation of a nominal rent, or of mines, minerals, or 
oaseuients, covenants or provisions as to the erection, repair, position 
or description of buildings, the formation or repair of streets or 
roads, drainage or nuisancos, and similar covenants and provisions 
regarding tlie user of the land assurejd and tlie adjacent property (b). 
A right of entry on non-payment of the nominal rent or on breach 
of any covenant, and similar stipulations for the benefit of the 
grantor and persons claiming mider him, may also be reserved (c). 
Huch roKorvations as a proviso for redemption in a mortgage deed (d), 
a condition that a vault should be used by the assuror and his 
family (c), and a reservation by the donor of the right of regulating 
the ciiavity (/) do not invalidate the assurances in question. Nor 
is a grant of premises in trust for the rectors of a parish in ^ler- 
peinil y*renderod void by the fact that at the date of the grant the 
grnnlor is himself rector (//). 

Tl’ ibe assurance is made bond fide on a sale for full and valuable 
ooiisidoralion (//), that consideration may consist wholly or partly 
of a rent, rent-charge, or other annual sum, payable to tlie vendor 


To) MiUhink V, LnmhfH (1800), 28 Dojiv. 200. 

(;)) ]riV/i7;<rni V. (il/anjfius) (180,j), Ij. 11. 1 Eq. 17. See also Murne v. 
Oiirw, 1.1875] W. N. 104. 

(q) Girdiesfone v. Creed (1853), 10 Jlaro, 4 SO. 

m Mortmain and Charitable Uses Act, bSSS (’»l & 52 Viet, c. 42), s. 4 (3), 

{«) Thid,, s. 4 (3), re-ona'cting a provision of s. 1 of tho Chaii table Uses Act, 
1735 (9 Geo. 2, c. 36), 

(f) tytbeter V. Southey (1887), 30 ('h. J). 9. 

(«) Mortmain and Charitable Uses Act, 1N8S (r)! & o2 Viet. c. 42), s. 4 (4). 

(6} Ilfid., 8. 4 (i.)— (iv.). 

(c) 8. 4 (V.), (vi.). 

{a) V. Hantkine (1841), 2 Q. B. 212. 

(«) Ihe V. Pitcher (1815), 3 M. & S. 407. In 1hi<t case tho reservation was hold 
not 16 confer a subB&iitiol bonetit on tho assuror. 

(/) Qriew>e v. Oaee (17^), -2 Cox, Eq. Cas. 301. 

{^) A,-0* V. Munby (1^5), I Mor. 327. 

(/>) These woids include sucli a cousiderntiou either actually paid upon or 
bi^ore the making of the assumrpxi or i-eserved or made }>ayablo by way of 
mit, rent -charge <^r other anmin) payment in perpetuity or for any term of 
years or either period with or without a right of re-entry for noti-pa^ment 
thereof or partly paid and partly reserved as aforesaid (Mortmain and Chari* 
taWe Uses Act. isss (51 d 52 Vie^'c. 42), s. 10 (iv.)). 
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or any other person, mth or withont a right of re-entry for non- 
payment («). 

SuB'Sect. 4 . — Form of AuvenatM. 

198. An assarance of land (other than land assured by registered 
disposition (X;) or land of copyhold or customary tenure) must made 
by deed executed in the presence of at least two witnesses (1) ; and 
an assurance of personal estate, not being stock in the public funds, 
to be laid out in the purchase of land (m), must also be made by 
deed and attested by at least two witnesses (n). 

The presence of two persons at the execution of the deed is not 
sufficient if they do not attest it (o). ' 'When the conveyance and 
the declaration of trust are contained in separate instruments, each 
should be attested by two witnesses (p). A deed confirming a prior 
invalid deed must comply with the requirements of the Act (g). 
The deed need not be executed by the grantee (r). 

199. Copyholds und lands of customary tenure are conveyed to 
charitable i>urposes by means of a surrender to a trustee, and the 
trusts are, as a rule, declared by separate deed of even date, which 
must follow the provisions of the Act in regard to attestation and 
enrolment (s). 


8m*. 1. 
AtsvnaMMs 
Intarylvos 
fiirCiinlk* 
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Dead with 
two 

wiinMoi. 


Ckipyboldi. 


200e Assurances of land for charitable uses may be made by Registma 
registered disposition under the Land Transfer Acts (0; but the regis- 
trar must be satisfied that the transfer is in accordance with the law 
relating to mortmain and charitable uses (a). Such assurances are 
exempt from the above*inentioned provisions as to attestation (/>). 


(f) Mortmain ami Cburilable Usch Act, ISSS (51 & 52 Viet. o. 42), a 4 (5), Ah 
thb assiu’anee is to be mtule ** on a sale/’ it seems that a lease at a rack-rent to 
charity would not be permissible under this sub-section. 

{k) Ihid,^ 8. 9. 

[l) 8. 4 (6), re-enacting a provision of the Cbaritablo Uses Act, 1735 

(9 (>eo. 2, c. 36), 8. 1. 

(7a) Mortmain and Charitable Uses Act, ISsS (51 ft 5r Viet. c. 42), b. 4 (1), 
(72) Ibid.t 8. 4 ( 6 ). 

(o) Doe V. Mvvro (1844), 12 M. & W. 845 ; Wuhham v. Hath (1866), 

L. li. 1 Eq. 17 ; boo also MeSwaine v. Lascellte, [I8951A, 0. 618. 

(p) Doe V. Munro, eupra, A.-G. v. Munre (1848), 2 De Q. ft 8m. 122 ; ▼. 

Gardner (1 847), 2 De O. & Sm. 102. The practice of the Clmrity Conitnissioners is to 
accept as valid a declaration of trust attested by one witness only, if the assurance 
is attested by two witnesses. But quaere whether such practice is xiot tUtra vtrei. 

(q> Wiekham v. Bath {Marqxdn), exvftra ; A.^G, v. Munro, Bupra* 

(r) Orievea v. Oaa (1792), 2 Cox, Eq. Cos. 301. 

(b) Doe Vo Waterton (1819), 3 B. ft Aid. 149; Scriven on Copyholds, 7th ed,* 
pp. 109, 110. See also Arnold v. Chajman (1748), 1 Ves. Sen. 108; Browne v* 
Ramedtri (1818), 2 Moore ( 0 . r.), 612 ; and title CoPYliOLns. 

(f) Mortmain and Charitable Uses Act, 1888 (51 ft 52 Viet. c. 42), s. 9. For 
form of instrument (except in oases exempted by the Mortmain and Charitable 
Uses Act, 1888) jgM the Land Transfer* Rules, 1903, Sched. L, Fonn 37, and 
Eneyclopeedia of^orms, YoL XI., p. 376. 8^ also Land Transfer Act, 1875 

(38' ft 39 Viet Co 87), s. 68, and Lrad Transfer Buies, 190.3, rr. 29, 83—86,1.145, 
i46u and 160, referring to charities. In !A.-G. v. National IBrnnUdi [1904] 
2 Ch. 252, a charity incorpomted by royal charter with power of sale applm 
to be registered with possessory title and free from any restriction as to die* 
posing of the property under s. 29 of the Cbaritablo Trusts Amendment A?t» 
1855 (18 ft 19 viot. 0 . 124), but the applicatihn was refused. 
la) Land Transfer Rules, 1903, r. 146. 

^ (5) Moitmam and Charitable Uses Act, 1888 (51 ft 52 Viet* A 42), s. 9. 
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Sq>*Seot. 6,— Time of Gift i^oro Deafti 

201 An assurance of land or of persond estate, not being stodc 
in the public funds, to be laid out in the purchase of laDd(e), sunst,^* 
if not made bojid fide for full and valuable consideration, be made 
at least twelve months before the death of the aMuror (d) . Similludy 
HRsurunees of stock in the public funds to be laid out in the purdiase 
of land must, if not made bond fide for full and valuable con- 
sideration, be made by transfer in the public transfer bookS' at 
least six months before the death of the assuror (e). Each of the 
above periods includes the day of making the assurance and the 
day of death (/). . 

If the grantor dies within the period, the assurance is vmd 
notwithstanding enrolment if not made bond fide for full rad 
valuable consideration {g ) ; but if the grantor survives the period, 
the deed takes effect as from the date of execution (h). Where 
trustees execute a declaration of trust of moneys given them by 
a donor to be laid out partly in the purchase of land, rad the 
donor dies within twelve months of the execution, the gift is 
void (i). 

If A. and B., being joint tenants or tenants in common, together 
convey land to a charity, and A. dies before the expiration of twelve 
mouths, the conveyance to the charity is apparently valid so far as 
B.’s share is concerned, but void as regards A.’s share (J). But where 
A. and B. are joint tenants or tenants in common, and A. alone 
conveys bis share, the charity takes nothing if A. does not survive 
the twelve months (y). If in case of a joint tenancy A. does survive, 
the charity becomes tenant in common of the land with B., the joint 
tenancy having been severed by A/s alienation (k). 

Assurances for full and valuable consideration are not invalidated 
by the death of the assuror within twelve or six months, as the case 
may be (Q, but they must nevertheless comply with the other 
requirements as to such assurances (m). The consideration must 


(fi) Mortmain and Charitable Usee Act, 1S88 (81 ft 62 Yici o. 42), a. 4 (1). 

(i^) Ibid., 8. 4 (7), ra-enaoting a provision of the Charitable Uses Act, 1736 
(9 Oeo. 2, 0 . 36), s. 1 . Conveyances for certain purposee hare been exempted by 
statute from this condition ; see School Bites Act, 1844 (7 ft 8 Viet & 371 s. 3; 
School ^tes Act, 1649 (12 ft 13 Yiot. c. 49), s. 4 ; Xiteruy and Soantifio 
IiistitntionB Act, 1864 (17 ft IS Yiot o. 1121 s. 14; Becreation Grounds Act 
1869 (22 Yict 0. 27), s. 2 ; Places of Worship Sites Act 1873 (33 ft 37 Yiot 
a 60), 8. 4. Existing exceptions were preserved by s. 8 of the jifortmain and 
Charitable Usee Act, 18^ (61 ft 62 Yiot e. 42).* 

(e) Ibid., s. 4 (6). 

.</) /6id.,e.4(Vl(8). 

(y) Prim v, Haimway (1822), 3 Madd. 304 ; Okwrehtr v. Iforfut (1889), 42 
Gh. 1>. 31A 

(A) Trye v. Oknenter Owporotton (1851), 14 Beav. 173. 

' J9hi^ T. AUm (1870), !«. B. 10 246. 

' Mortmain and (Bunitable Ueet Act 1888 (61 ft 62 Yiot o. 42), s. 4 (7). 
Sea UmM v: Mge (1809), 11 East 288 ; He WUke, Ckildr.Bulmer, hwi] 

. 69. 3i; , 




(l) Mortmain and C&aiitaibla Uses Act, 1888 (61 ft 32 Yict «. 43), s.. 4 (7), . 

(m) the requirements of lAtd:. s. 4 ; see A.~G. v. Day (1748), 1 Yes.. Sen. 
ns, 222; Price v. SoA^cayf tupra. ^ also Vaaghaa y. Fartar. (tlW), 3 

18^, 188, 
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Iw paid the party benefiting by the assunmoe (n), and atiiii he *• 

“ full *’ as well as valuable ” (o). AA^Inittess 

- «^vB 

Sub-Sect. e. — J?nro{m«n( </ Auurmm. lIMF Chsift- 


202. Assurances of land or of personal estate, other than stock ^ to-Os es. 
in the public funds to be laid out in the purchase of land, if o( 

not made by registered disposition under tiie Land Transfer Acts , MooniaMa ^ 

must within six months after execution be enrolled (q) in tibe Central 
Office of the Supreme Court (r), unless in the case ot land the 
charitable uses are declared by a separate enrolled instrument («). 

A de^ duly enrolled takes effect hropi the date of its execution, Op«i»tton of 
not of its enrolment (t). A deed executed less than twelve months «“K>U*d 
before the death of the grantor, if not made bond for full and 
valuable consideration, is not the less void because enrolled (u). 

Where a deed is void by reason of not being enrolled, charity Sfleetot 
trustees may make a good title under the Statutes of Limitation (a). omiMion to 
On the other hand, a grantor or persons deriving title through him 
may take advantage of the non-enrolment of a deed and recover 
jxwsession of the property (b). 

Trustees who hold in trust for a charity may not claim bene- 
ficially owing to an enrolled conveyance not being produced (c), 
or to an enrolled deed being preceded by one not enrolled, both 
deeds purporting to have the same effect, but the former being 
executed by some persons not parties to the latter (d). 

The court cannot enforce the trusts of a deed void for non-enrol- 
ment («), but if the person entitled to take advantage of the lack of 
enrolment does not seek to do so, the court need not upon any 
ground of public policy take any objection (/). 

Enrolment is proved by the production of the deed indorsed with Proof of 
the customary memorandum of enrolment (ff), or by means of an ew*®*®*!* 
office copy. After long enjoyment, and in the absence of proof of 
non-enrolment, an enrolment of a lost deed may be presumed (h). 


n) Dob t. Howells (1831), 2 B. & Ad. 744. 

[o) Doe T. Hawtliom 2 B. & Aid. 96 ; see also note ih), p. 128, tmte, 

p) Mortanain and Charitable Uses Act, 1888 (61 & 62 Viet o. 42), s. 9. 

(a) Ibid,f 8. 4 (9), re-enaotiug a proTision ol the Charitable Uses Act, 1 736 
(9 ueo. 2, c. 36), s. 1, and in effect those of the stat. 24 & 26 Viet. c. 9, s. 2. 
Assurances for Roman Catholic dharities not enrdled prior to August 28, 1 860, are 
aot thereby invalidated if they were enrolled within twelve months from that 
date (Roman Catholic Charities Act, 1860 (23 & 24 Viet. o. 134), s. 3). 

(r) 1^ B. 8.0 Ord. 61, r. 9. 

(s) Mortmain and Charitable Uses Aht, 1888 (61 & 52 Viet. c. 42), s. 4 (9). 

t) Trye v. QUmeester Gorporaiion (1861), 14 Beav. 173. 

tt) See note (^), p. 130, anU. 

a) Chwrcher v. Martin (1889), 42 Ch. U. 312. 

^6} Doe V. Hawthorn^ supra; Doe v. Wright (1819), 2 B. & Aid. 710; Dos v. 
Howdls^ supra ; Bunting v. Bargeni (1879), 18 Cfh. D. 330, where the charity bad 
hedd for nmety-nine years under a lease for that term with a covenant for 
renewal; see also Howard v. Fingedl {SarCi (1863), 1 W. R. 616. 

Oi) A.-0. V. Moor (1865), 40 Beav. 119. 

(4) V. Oardner (1848), 2 l>e O. dt 6m. 102; A.^Q. v. ifimrc (1648), 

9Ue0. ftSm. 122. 

V. Oardner, supra. 

A.-G. V. Ward (1848), 6 Hare, 477, 4»4. 

Doer. Lhgdam), 1 Man. dt O. 671. 

Maedougsul wJnsrnil (1830), 2 Dow dt C3. 136 , H. L.; A»*^0* v. Jleor, supra ; 
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203. In the case of an assurance made in good faith and for full 
and valuable consideration and to take effect in possession without 
reservations not authorised by the Mortmain and Charitable Uses 
Act, 1888 (0, and under which enjoyment is held, bnt which was 
not enrolled within the requisite time, the court or the officer con- 
trolling the enrolment of deeds, on being satisfied that the 
omission to enrol arose from ignorance or inadvertence, or 
through the destruction or loss of the instrument by time or 
accident, may cause the enrolment of the instrument (J), or, when 
the instrument is destroyed or lost, of a copy or abstract thereof or 
some subsequent iustruiqent (A;). Subject to any pending pro- 
ceedings or decree already obtained founded on the invalidity of 
the assurance (1), enrolment made in this way has the same 
effect as if it had been made within the requisite time (m). 
Application to enrol in cases of omission may be made by any 
trustee, governor, director, manager, or other porson interested in 
the charity intended to be benefited (h). 

204. Assuriiiices of land made by registered disposition under the 
Land I'ransfer Acts (o), of land already in mortmain or devoted to 
chariUtble purposes (p)> of land concerning which the charitable 
trusts arc declared by a separate enrolled instrument (g),of stock in 
the public funds to be laid out in tho purchase of land (r), of land 
for public parks, elementary schools, or public museums {«), of land 
for eertnin universities, colleges, and societies (<), and assurances 
specially exempted by statutes prior to the Mortmain and Charitable 
Uses Act, 1888 (a), or subsequent to that Act (i>), and assurances by 


Ifaiyh v. [1893] 2 Q. li. 19, 2G, 31; (ioniparo, on the other haneb 

Wright v. iSmy/fte* (1809). 10 Kast, 409; Doev, Wattrton (1819), 3 B. & Aid. 
149. 

(i) Soo p. 128, avtf, 

(,/) Mortmain and Charitable Uses Act, 1888 (51 & 62 Viet. o. 42), s. 5 fib f2). 
(k) Jhul„B,0{4). 
if) Ibid., s. 5 (3). 

(m) [hid. fl, 5 (2). 

(n) I hid. 8. 5 (5). 
fo) [hid., 8. 9. 

(p) Wallrrr y. Jiichtrdaon (1837), 2 M. & W. 882; A.-G. v. Qlyn (1841), 12 
Sim, 84 ; Ashton Janes flSOO), 28 Beav. 400 As tho objoct of mo Mort* 
main Acts was to distinguish what lands were in mortmain, it would seem that 
assurances of land already in mortmain need not comply with any of the 
foimalities of the Act of 1888. An usfeuranoe, however, upon a reinvestment 
of the proceeds of sale of oharity lands requires enrolment (lie Christas Hosmtal 
((?oi«rWtf) (1864), 12 W. II. 069). ^ ^ 

f^) Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. c. 42), s. 4 (9\ 
in Ibid. ' 

(s) JW., 8. 6. As to elementary scbbols, see Education Act, 1902 f2 Edw. 7. 
e. 42), «. 23 (6), and title Eotoation, ' 

(f) Mortmain and Charitable Uqes Act, 1888 (51 ^ 52 Viet. c. 42), s. 7 : 
and seep. 140. pcMrt. . « 

(а) /ftd., a. 8. E.g., Poor Law Act, 1844 (7 & 8 Viet. c. 101), s. 73 (assurances 
for workhouse or asylum sites), which Act only dispenses with enrolment 

»)• See aim Jturnabf, ▼. Bartbg (1859), 
4 H. A N. 890 : A.-d. V. (1855). 21 Beav. 283. 9 \ 

(б) f 9.. Working Olam Dwelling. Act. 1890 (68 ft 64 Viot o. 16), a. 1 : 
Teahnical aad Induatirial Xnabtutioua Act, 1892 (55 ft 66 Viot e. 29), a. 10, 
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will (c), asBurances of pernonal estate, other than of personal estate 
to be laid out in the purchase of land (d), inclnding probably assur- 
ances of mortgage debts on the ground that the present definition of 
land excludes “ money secured on land (e), or mortgages to charity 
trustees (/), need not be enrolled in the Central Office. 

206. Assurances of land, whether by will or deed, for public parks 
or museums, must be enrolled in the ^oks of the Charity Commis- 
sioners within six months after the death of the testator in the 
case of a will, or in the case of a deed after the execution thereof (g). 

An assurance for public elementary schools apparently need not be 
enrolled in the books of the Board of E4ucation (h). 

Sect. 8. — Assurances by Will. 

SuB-SscT. 1. — Land. 

206. Land, including tenements and hereditaments corporeal 
or incorporeal of any tenure, may be assured (i) by will to or for the 
benefit of any charitable use (j). But, unless the recipient charity 
is authorised to retain the land by the court, the Charity Com- 
missioners, or the Board of Education (ft), the land must, notwith- 
standing any contrary direction contained in the will (i), be sold 
within one year of the testator's death (m), or such extended period 
as may be duly determined (n). If not sold within the appointed 
period, the land will vest in the official trustee of charity lands, and 
the Charity Commissioners must take stei>s to enforce the sale (o). 


(c) S. 4 of the Mortmain and Charitable Uses Act, 1888 (51 & 52 Yiot o. 42), 
is inapplicable to aasurances by will. See also s, 0 (l). 

(d) Ibid., 8. 4 (1), (9). The reference to personal estate in ibid., s. 4 (9), no 
doubt refers only to personal estate to bo laid out in the purchase of laud ; tm 
ibid., 8. 4 (1). 

(e) 'Mortmain and Charitable XJsos Act, 1891 (54 & 55 Yict o. 73), s. S. 

(/) Charitable Funds Investment Aot, 1870 (33 & 34 Yict. c. 34), s. 1 ; see 
p. 237, jmt, and Doe v. Hawhim (1842), 1 Gal. & Day. 551. In practice tbe 
Charity Commissioners do not require enrolment in the Central Office of recon- 
veyances of land mortgaged by (marities. But quasre ^ 'ether this practice is not 
vltra vires, 

(ff) Mortmain and Charitable Uses Act, 1888 (51 & 52 Yict. c. 42), s. 6 (2). 
See also Charitable Trusts Amendment Act, 1855 (18 & 19 Yict. o. 124), s. 42. 

(ft) Education Act, 1902 (2 Edw. 7, c. 42), s. 23 (5), which provides that the 
hlortmain and Charitable Uses Act, 1888 (51 &fi2 Yict. c. 42), shall not apply to 
any assurance of laud for the purpose of a school-house for an elementary school. 

(f) For the meaning of ** assurance,” sec note (d), p. 127, ante ; Mortmain 
and Charitable Uses Act, 1888 (51 & 52 Yict. c. 42), s. 10 (i) ; Mortmain and 
Charitable Uses Act, 1891 (54 & 55 Yiqt. c. 73), s. 4. 

(y) Mortmain and Charitable Uses Act, 1891 (54 & 55 Yict. c. 73), s. 5, Prior 
to the passing of this Act a gift by will dated or republished after J une 24, 1 736, 
of land for charitable puiposes, was void as a general rule (Charitable Uses Act, 
1735 (9 2, c. 36), s. f), and the Act of 1888 made no difference, for, although 

the expression ** assurance ” in that Act was defined by s. 10 to include a wiU, a 
devise of land, unless it came within the exemptions contained in s. 6 of the Aot 
<d 1888, was void, os by no possibility could the conditions imposed by s. 4 of 
that Act be satisfied by an asstownoe by wffi {Re Hwmt, Forbes v. Home, [1895] 
1 Ch. 422, O. A.). 

(ft) Mortmain and Charitable Uses Act, 1891 (54 A 55 Yict. c. 73), s. 8; 
Board of Education Act, 1899 (62 A 63 Yict. c. 33), And Orders in Council 
made thereonder ; and seep. 135, « 

(0 Thus, a power to postpone sale would be usr^ess. 
i «) Mortmain and Charitable Uses Aot, 1891 (54 A 55 Tick e. 73), s. 5, 
jnj /5td.; ondsee^ 136, post, 
p) Ibid., s. 6; aadfoee p. 136, post. 
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Sam. s. The above provisions apply to the wills of all testators who bavS 
Assarances died since August 5, 1891 (p), though the wills may have been 
by WilL made before that date (q). 

In the case of a devise to a charitable corporation either bene> 
ficially or as a trustee for another charity, the above provisions 
do not relieve the corporation from the necessity of obtaining a 
licence to hold the land in mortmain (r). 

The property which must be sold is the estate or interest in 'ihe 
land wmch is given to the charity, not necessarily the fee simple 
or the entire interest of the testator (s). 


Assurance of 
proceeds of 
sale of land 
held on trust 
for sale. 


BeTerslonary 

interests. 


Ghoios of 
objects by 
trustees. 


By whom 
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effected. 


207. If proceeds of salerof land subject to an immediate trust for 
sale form the subject-matter of a charitable gift, the land need not 
be sold within one year of the testatoi ‘s death (t), but may be retained 
without the leave of the court. The sale, however, may not be 
postponed indefinitely (a), and the charity cannot elect to take the 
land unsold (/>). 

In the case of a devise to charity of a reversionary interest in 
land, the sale under the statutory direction (e) cannot be postponed 
until the interest becomes one in possession (d) ; but where an 
immediate sale is undesirable, the period within which the sale must 
take place may be extended under the provisions mentioned below (e). 

Trustees who have power to divide a residuary estate consisting 
of realty and personalty among charitable objects at their dis- 
cretion may select charities capable of taking land as recipients 
of the realty and other charities as recipients of the personalty (/). 
If they do so, the statutory direction for sale will not apply (q). 

208. Where the gift is to an existing charity the sale will be 
effected by the trustees, if any, of the charity, and not by the 
trustees of the will (h). If, however, the object of the devise is to 


^p) Mortmain and Charitable Uses Act, 1891 (54 & 55 Viet. c. 73), 6. 9. 

(g) Rt Bridyer, Brampton Boapital/or Oanaumptiun v. Lewi's^ [1894] 1 Oh. 297, 
0. A. Distinguish Re Croeelep, BirreU v. Oreenhofighf [1897] 1 Ch. 928, where 
only ** pure jiersonal estate ” was bequeathed by the will. 

(r) Mortmain and Charitable Uses Act, 1888 (51 & 52 Yiot. o. 42), s. 1. 
For the exemptions, see pp. 137, 138, As to mortmain and licences in 

mortmain, see generally, title Cohpo^tions. 

{$) Re Hume, Forbee v. JTume, [1895] 1 Oh. 422, 436, 0. A. ; Ryland, Roper 


T. Ryland, ri903] 1 Ch. 467, 473. 
(0 Re mVwiBon, . 


,E»amY-A.-Gn 1 Oh, 841; Re Bid^oUom, Beeky y, 

Waterhouee, [1902] 2 Oh, 389, 0. A. ; ^RyMnd, Roper ▼. Ryland eupTXi, at p. 473, 
personal estate arising from land being exclude from the definition of land 
(Moitmam and Charitable Uses Act, 1891 (64 & 55 Viet c. 73), s. 3). 

(aV Bf Sidebottim, BeeUy t. WaUrhoeM, supra. 

(5) jSie effect of the cases cited in the two preceding notes is apparently that 
the sale must be carried out sooner or later under the testamentary tern for 
and not under the direction for sale contained in the Act of 1891. 

(c) Mortmain uid Charitable Uses Aot, 1891 (54 ^ 55 Viet, a 73), a* 5. 

Id) Jk Bfidger^ Br&mpUni HaepikU/or Ooneumption v.XefSM, supra ; Re&me, 
Forbee y, Beme^ stqMna, at p. 429. 


(s) i2s Hume, Fmee y, Hume, eupra; see p. 135, poet. 


, £. 10 668; (1685), 
i T. Ls &. 678 ; Re Oitp (188^), 31 Oh. D« 113 ; Be Biorty, y* 

£1899] 1 Ch. 665., 0. JL i see also London Hniverrity y. Yarrow (IjW^ 24 
Beafv 472 ; and distiiigiridi llft^rWl886i 54 J. (oh.) 1090. 

M gse Mortmain and iSmikhlo Uses Aet» 1891 (54 A 55 Vkt o. 73)i Sv 10. 
\hy BenibkL., a. wmAin oaseotnoii^stihe CBrnrity 0<wimiarim 

iiohomdtoseethstassteis slfec^by *^llm«dininistsi3ng / 



FaM Il.-*-ASS01UliOn VOiE CHAKttAWUB UOK 


dftftblidi a new charity, and not to benefit an existing inetitniioii> 
(^e trustees of the will would, it is conceived, be the proper pwreons 
to sell. 

309. The court or the Charity Commissioners (t), or, in the ease 
of devises to educational charities, the Board of Education (it), have 
jurisdiction to extend the time for sale, and will do so where such 
a course would benefit the charity (2). They may perhaps even have 
jurisdiction to do so after the property has vested in the official 
trustee (m). But they cannot avoid a vesting in the official trustee, 
which has already taken place, by an order extending the time on 
a subsequent application (n). « 

210. The court or the Charity CommisBioners, or, in the case of 
educational charities, the Board of Education (o), may authorise the 
retention of land given for charitable purposes, provided they are 
satisfied that the land is required for actual occupation by the 
charity, and not for investment (p). 

2U. On the expiration of the time (q) limited for sale, and any 
extension thereof, if the land in question has not been sold, it vents 
immediately in the official trustee of charity lands (r), unless the 
retention oil the land has been sanctioned by the proi)er autho- 
rity («). The duty then devolves on the Charity Commissioners, or, 
in the case of educational charities, on the Board of Education (t), 
of seeing that the sale of the land is effected or completed, with all 
reasonable speed, by the administering trustees, the legal estate 
being in the official trustee of charity lauds (u). 

The CommissionerB or the Board of Education (a), as the oasr' 
may be, may, in the execution of their duty, make any order (6) 


(<) Mortmain and Charitable Uses Aot, 1891 (54 & 55 Viet. c. 73), ■. 6, Any 
appuoatioD to the court should be by originating summons ; see Be fiideioMom, 
Bfdey v. Waterhouee, fl902] 2 Ch. 389, 0. A. ; Be Ohureh Pairwage Tnut, 
[19041 1 Ch. 41 ; E. S. C., Ord. 56, rr. 8—5. 

(it) Board of l^uoation Aot, 1899 (62 ft 63 Viot. 0. 3- 1, and Orders in Oonnoil 
made thereunder. 

(l) Be Hvme, Forlee v. Hume, [1895] 1 Ch. 422, 0. A. ; Be BtddtoUom, BeAeu 
v. Sidebottem, [1901] 2 Ch. 1, 7, 0. A. 

(m) Mortmain and Chaiitable Uses Act, 1891 (54 ft 55 Viot. o. 73), s. 6; All 

Byland, Atper v. Byland, [1903] 1 Ch. 467, per J., at p. 474. 

(n) IM. 

( 0 ) Bee p. 817, poet. 

(e) Mortamain and CHiaritable Uses Act, 1891 (54 ft 55 Yiet. a 73), a ft A 
oarmcate from the Charity Oommimouers or Board of Ednestioa is aot 
tequind for an application to the conn under this section, nor need either of 
tViftMt bodiee be mMo partiee to the proceedings {Be Byland, Super v. Byland, 
eupra; Be Chtrrch Pabr<mage Tnui, eupra). 

(g) Mortmain and CHhaxitabloUeee Act, 1891 (54 ft 55 Viet & 78), s. 5 ; and 
seep. 133, ante. . 

i ri Jl/id,, s. 6. 

t) lUd., B. 8 : and see eunreh It is conceived that if no order sanotioning 
iba ntentioQ of ^e land has been madewhhin a year from the teetato^s death, 
though the land has vested in the offleial truatae, the making of a lataaitien order 
after the year will divest it 


(fl Seep. 317, jNM*. 
(lA a. I 


^ 6; Boiod of Educetioa Aot, 1388 (62 ft 63 Yicta. 38), and Orders 

made tiMtennder. 

M 8^6 ibidn ^ 

m The ordm by the Commiewonew or Board ol Bdiioetioii under e. 6 
iifi ttie iiiyttmmn wi Charitable Usee 1891 (84 4 M Vkte a. 73), art 
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uQder their seal (1) directing the trustees administering the eharify 
to proceed nith or complete the sale, (2) removing snoh tmstees 
and appointing others, (8) providing for the payment of the proceeds 
of sale to the official trustees of charitable funds in trust for the 
charity, and (4) providing for payment of the costs of the sale (c). 

SuB-SzcV. 2. — l^ertmal EtiaU to be laid out in the Pwchaee of Land. 

212. A bequest of personal estate to be laid out in the purchase 
of land (d) to or for the benefit of any charitable uses (e) is valid, 
bui the property will be held lor the charitable uses as if there had 
been no direction to lay it out in land (^). 

The court or the Charity Commissioners, or, in the case of 
educational charities, the Board of Education, may, however, 
authorise the acquisition of land proposed to be purchased out of 
])erBonal estate directed to be laid out in the purchase of land, if 
satisfied tliat the laud is required for actual occupation for the 
purposes of the charity, and not as an investment (^>. 

Shot. 4. — Exemptions. 

8uij-Sect. 1 . — General ^^ature of Exemptiona, 

213. Exemptions from the restrictions on assurances for charit- 
able purposes diiler in kind and degree. In some cases the exemption 

ctiforcoablo iu tbe samo way as orders made by tlie CommiBsioners or Board 
of Eduoation undor tlie Obaritable Truste Acts ; see Mortmain aud Oharitable 
Usos Act, 1801 (M & 55 Yiot. c. 73)| s. 6 ; aud p. 

(c) Ibid, 

(d) /.e., corporeal or inoorjioreal heroditamenta of any tenure s. 8). 

The Act only applies to the wills of testatora dyiug after August 5, 1891 

B, 0 ). 

(e) ^See lie Sutton, Lewie v. Sutton, [1901] 2 Ch. G40, where it was held that 
the words ** cliaiitable uses” were equivalent to purposes of the charity.** 

(/) Murtmaiu and Oharitable Uses Act, 1891 (54 & 55 Yict. c. 73), a. 7 ; Re 
ASuffoii, Ltwia V. Sutton, aupra. Pormorly a bequest of personalty to a charity 
to be laid out in land was wholly void ((7or5yn v. French (1799), 4 Yes. 418, 431 ; 
Kirkmann v. Lewie (1869), 38 L. J. (CIT.) 570). But now, if the testator’s inteu- 
tions cannot he carried out without purchasing land, such a bequest, if a general 
charitable iutention is shown, would be applicable cy-^pree; see p. 190, poete In 
the COSO of a gift to an existing institution the legacy would, no doubt, be paid 
into its genor^ fuud. The fact that the funeral fund is liable to be laid out in 
laud is immaterial ( Wilkineon v. Barber (1672), L. K. 14 Eq. 96, 100). It may be 
observed that the Gifts for Churches Act, 1803 (43 Geo. 8, o. 108), s. 1, under 
which a gift by will of personalty to be l^id out iu land for the pxuposes of that 
Act was authorised, has, in so far as it limited the amount of personalty to 
been impliedly I'epealed by s. 7 of the Mortmain and CharitaDle Uses Act, 
1891 (54 s 55 Viot c. 73) (A« Douglae, Douglas v. Simpeon, [1905] 1 Oh. 279). 

(y) Mortmain and Oharitable Usra Act, 1891 (54 & 55 Yict c. 78), s. 8 ; Bwd 
of Plication Act, 1899 (62 ^ 63 Yiot c. |33), aud Orders m OounoU made there- 
under. Apart from this statutory authority, the court may, under its f^eral 
iiirisdiotioiii authorise the purchase of laud by a charity where it wiu be for 
Its benefit, aa for a new site (Re Oolefon*e Hospital (1859), 27 Beav. 16), or for 
purposes of enlargement (A.-tf. t. Mansfield (Earl) (1845), 14 Sim. 601). But 
tnyeetinent of oharity proj^rty in land is oonsidexw contrary to &e policy of 
the Mortmain Acts, and is not as a rule sanctioned by the court under its 
Bjefitral juriadiorion (A.-G* t* Wilson (1838), 2 Keen, 680) ; and see p. 288, poll. 
The Charity Commissioners may alse, tmder s. 15 of the GharitaUe Trusts Aot, 
1860 (23 A 24 Yiot. o. 186), and under their general iorisdiction to eetaU^ 
adhemes (see p. 185, posO, authorise the purchase of land for the general bensAl 
of a d|anj^ S see p. 
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enables a corporation to acquire and hold for charitable purposes 
land or a limited quantity of land without licence in mortmm as 
required by Part I. of the Act of 1888 (A), but does not dispense 
with^ ^e formalities or conditions with regard to assurances to 
charities imposed by Part II. of the same Act (e). In other cases 
the exemption dispenses with compliance with the conditions of 
both Part L and Part II. of the Act of 1888, or with compliance 
with the provisions of Part II. of the Act of 1888, leaving 
the assurance, if made to a corporation, subject to Part I. of 
the same Act. 

In other cases the exemption may authorise gifts to charity by 
will (/c), in which case it would relieve the charity of the necessity 
of selling the land within a year of the testator’s death (/), but 
would not dispense with the requirements as to assurances in 
mortmain. 

Sxtb^Sect. from Re»tr idiom on Assurances to Corporations, 

214 . Land may be assured to or acquired by charitable corpora- 
tions without licence in mortmain under the authority of any 
statute for the time being in force (m). Thus, many charitable or 
qiiosi-charitable incorporated public bodies (n), hospitals (o) and 

(it) As to this, see title Cotipokations. 

(?) See, as to these, pp. 127 — 130, ante; Mo^g ▼. Uotigcs (lioO), 2 Vos, Sen, 
52 ; lioinnscmy, London Hospital {Ooverrtors) (1352), 10 Ilai'o, 24, 25 ; Ntihcrsols 
V. Indigent Blind Sdiool (1870), L. E. 11 Eq. 1 ; Chester v, Chester (1871), L. U. 
12 Eq. 444. For examples, see stat. 15 (^ar. 2, c. 17 ; Bank of England Act, 
1696 (stat. 8 & 9 Will. 3, o. 20), s. 26 ; (charitable Trustees Incorporation Act, 
1872 (35 & 36 Viet. o. 21), s. 1. 

(A) For examples, see stat. 28 & 29 Viet. c. 89, s. 43, by which property may 
be given by deed or will to Greenwich Hospital ; Kecreation Grounds Act, lKr>9 
(22 Viet. c. 27), 8. 7. Exemption from Fart II. of the Act of 1888 would 
seem to have this effect. A power for a charity to acqriire land by will implies 
a power for persons to devise land for its benefit {Perrin j v. Trail (1874), li. K. 
18 Eq. 88 ; see also Harrison v. Southampton Uorporatiim (1854), 2 Sm. & G. 
387 ; Luckra/t v. Pridham (1877), 6 Ch. D. 212, 21dj, but a power to hold land 
does not {Nethersolt y. Indigent Blind School^ supra). 

(0 See p. 133, ante, 

(m) Mortmain and Charitable Uses Act, 1888 (51 & 52 Viot. c. 42), a 1 (1); 
Ex parte 8t. Thomas^ HoepUal (Governors) (1908), Times (Oebiber 23, 1908). 
As to the mortmain restrictions, see generally, title CoRPOliATlONS. 

(n) Thus, exemption from mortmain restrictions exists in the case of, inter 
atiaf county coiuicils (liocal Gkiverum^t Act, 1888 (51 d: 52 Viot. c. 41), s. 72), 
borough councils (Municipal Onrorations Act, 1882 (45 & 46 Viet. c. 50), s. 107), 
metropolitan borough councils (l^ndon Government Act, 1899 (62 A 63 Viet, 
c. 14), B. 5 (2) ), urban district councils (Public Health Act, 1875 (38 & 39 Viet., 
c. 55), a 7), rural distiict councils (Local Gk>vemmsnt Act, 1894 (56 & 57 Viet 
0 . 73), s. 24 (7)), pari^ councils (V^gf., s. 3 (9)), jparish meetings in small 
pariai^ {ihid.f a 19 (6) ) ; and see generally, Mortmain and Charitable Uses Act 
Amendment Act, 1892 (55 Viot c. II) ; and title Local GovsKinoENT. 

(o) FoundUng Hospital (stat IS O^. 2, a 29) ; Bath Infirmary (stat 19 Geo. 3, 
0 . 23); Chelsea Hospital (stat 6 Oeo. 4, o. 107; Chelsea and Kilmainham 
Hospitals Act, 1826 (7 Oeo. 4, o. 16)} ; Grerawich Hospital (stat 10 Geo. 4, o. 25, 
stat 28 A 29 Viot o. 89 ; Grmwiem Homtid Act, 1898 (61 4b 62 Viet c. 24)) ; 
Seaman^sHonutal Society (stat 3 4b 4 wOL 4, o. 9) ; St George’s Hospital 
(stat 4 R 6yfSL 4, c. zxxviiL, a 1); Middlesex Hospital (stat 6 4b 7 Will. 4, 

vii, s. 4); Westmiaster Hospital (stat 6 4b 7 Will. 4, o. Ex., s. 6). See also 
gtat 90 Biis. a 5, s. 1; stat 21 Jac. 1, o. 1, giving power hjr dead enrolled ta 
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ui8titatiozi8(p) are wholly or partially exempt from the mortim^ 
reatriotions, and are enabled to a greater or less extent to acquire 
and hold land. Charity trastees incorporated under the Giaritable 
Trustees Incorporation Act, 1872 (q), and joint stock companiM, 
formed for the purpose of promoting art, science, religion, charity 
or any other like object, not involving the acquisition of gain, are 
also empowered to acquire and hold land without licence in mort- 
main (r). Friendly societies have also certain powers of holding 
and disposing of land («). 


ScB-Slicrr. 8 .^ — ExemjttioM /nm Be$trietion$ on AMuranc»$ whether ie 
Oorporatkme or to Chairitiet. 

215. Farts I. and 11. of the Mortmain and Charitable Uses Act, 
1688 (t), do not apply to assurances by deed of land of any 
quantity for a public park (a), a public museum (b), or. to any local 
authority for any purpose for which such authority is empowered 
by statute to acquire land (c) ; to assurances by will not exceeding 
twenty acres for a public park or two acres for a museum (d ) ; or to 
assurances by will of personal estate for the purchase of land for any 
of the above purposes («). But every such will or deed, unless in the 
latter case made for full and valuable consideration, must, except 
in the case of an assurance to a local authority (/), be executed not 
less them twelve months before the death of the assuror, unless 
reproducing a subsisting devise so executed (.9), and must be 
enrolled in the books of the Charity Commissioners within six 
months after the death of the testator or the execution of the 
deed (h). 


found hoiipitals to be incorporated and to have power to purchase and hold 
land to the yearly value of mOl . ; see NewcatUe v. A,.Q. (1842), 12 01. & Fin. 
402, H. L. 

. (p) Technical and Industrial Institutions Act, 1892 (56 & dOYict o. 29), e. 10 ; 
Deportment of Science and Art Act, 1875 ft 39 Viet. c. 68). 

(9} 35 ft 36 Viet. 0. 24, s. 1 ; see also Charitable Trusts Act, 1853 (16 ft 17 
Viet. 0. 137), a. 27 ; Charitable IDuste Amendment Act, 1855 (18 ft 19 Yiot 
0. 124), SB. 35, 41. 

(r) Companies Act, 1862 (25 ft 26 Viet c. 89), s. 18; but not more toon two 
acres without the licence of toe Board of Trade {ibid., s. 21). 

(t) Friendly Societiee A^ 1896 (59 fh 60 Yiot. c. 25), s. 47. 

/f) 51 ft 52 Yiot 0. 42; and see p. 137, anfa 

( a) lee Mortmain and OharitabUe Uses Act (61 ft 62 Yict. c. 42), 1888, s. 6 (1). 

\,h\ im. 

(c) Mortmain and OharitableUsesAct Amendment Act 1892(56 Yict 0. 11), 
a i. 6ee note (n), n. 137, ante. « 

(if) Mortmain and Charitable Uses Act, 1888 (51 ft 52 YicL 0. 42), a. 6 (1), ; 

aee TTo^tiM ^hrparatim v. Beather, [1906] 2 Gh. 532 (demise of maad' fat 
a public parr). As to aasanmoa of land for a eohodt-honse for ah etOmmita^ 
schcid, aee aulo E d u ca tio n Act 1902 (2 Edw. 7, 0. 42), e. 23 (5); nd titb 
EovoAttoit. ' . 

. ; (•) MortBsain and Cfhaiiteble Uses Act 1888 (51 ft 52 Yict u 43% e. 6 (lb 
.|/} Mortinam arid CSnmtoble Uses Act AfflCOonwntAot 1892(d5'^Mi.<tll), 



Mortmain and Ohatilable Uses Act 1833 (51 ft 52 Yict a. 42), a. 8 1^ . . 
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216. I^trts I. «nd IL of the HortanAin and Charitable Uaes iui^ 
18^ («), are also inapplicable in the case of assurances of laud OT; 
perwnid estate for the purpose of providing dwellings for the working 
classes in any populous place provided that the deed or will is enrolled 
in the books of the Charity Commissioners witiiin six months from 
the execution in case of a deed, or probate in case of a will, and that in 
the case of a will the quantity of land does not exceed five acres (k). 

Parts I. and 11. of the Act of 1888 and so much of the Mort- 
main and Charitable Uses Act, 1891, as requires the sale of land 
assured by will (1) do not apply to an assurance of land for the 
purpose of a school-house for an elementary school (m). 

217. A series of enabling Acts authorises the conveyance of laud 
or buildings on sale or by way of gift, free^from all restrictions other 
than those specified in the Acts, for the purposes of a church (n), 
churchyard (o), parsonage house, glebe or other endowment (p). In 
most cases the enabling statute limits the amount of land which 
may be given and imposes conditions under which the assurance 
must be made. 

218. Where, by any statute in force at the date of the passing of 
the Mortmain and Charitable Uses Act, 1888, any prorision of the 
enactments repealed (q) by the Act of 1888 is excluded either wholly 
or partially from application or is applied with modification, in every 


(t) Soe p. 137, afite. 

(k) Working Olasaes Dwellings Act, 1890 (53 & 54 Yiot c. 16), s« 1. ^ This Act 
seems to enable five acres to be given by will free from the obligation to sell 
under the Mortmain and Charitable Uses Act, 1891 (54 d: 55 Viet. c. 73), s* 5, 
p. 133, ante. See title Public HEikLTH eto. 

(l) See p. 133, a?iie. 

(m) Education Act, 1902 (2 Edw. 7, c. 42), s. 23 (5). 

(n) Gifts for Churches Act, 1803 (43 Geo. 3, c. 108); see lie Voutjhu^ 1)ougla$ 
v. Stmpsonf [1905] 1 Ch. 279. This Act applies to a gift for the repair of a 
churclward {Doe v. Pitcher (1815), 3 M. & S. 407 ; Jit VoHtfhan (1886), 33 Oh. D. 
187 ; M Manser j A.-G, v. Luoae, [1905] 1 Ch. 68, 74), oi the provision of a clock 
{Re Hendry (1887), 56 L. T. 908) ; but not to a gift for repainng tombs not part 
of the fabric of a church {Re Rigley^e TrmU (1867), 36 L. J. (CH.) 147 ; Re 
Vaughan^ eupra). See also Gifts for Churches Act, 1811 (51 Geo. 3, c. 115); 
Church Building Act., 1818 (58 Geo. 3, c. 45); Church Building Act. 1822 
(3 Geo. 4, c. 72); Church Building Act, 1831 (l,& 2 Will. 4, o. 38); Church 
Building Act, 1838 (1 & 2 Viet. c. 107) ; Now Parishes Acts, 1843, 1844, and 
1^6 (6 & 7 Viot. 0 . 37 ; 7 & 8 Viet. c. 94; 19 & 20 Viet. c. 104); Places of 
Worehip Sites Act, 1873 (36 & 37 Vi>:t. c. 50) ; Places of Worship Sites 
Amendment Act, 1882 (45 & 46 Viet. c. 21). As to these Acts, see further 
title Eoolesiabtioal Law, and for fbnns of conveyance Encyclopedia of 
Forms, Vol. ML, pp* 604 — 610. 

' ‘ ... . supra, and also Church Building Act, 1 819 (59 Geo. 3, 

and 1853 (15 & 16 Viet. c. 85 ; 16 & 17 Viet. c. 134; ; 


o, 134) ; Buxial Acts, 1852 and 1853 (15 < , 

Ooneecration of ChurchyardB Act, 1867 (30 & 31 Viet. o. 163); Public Health 
(Interm^at) Act, 1879 (42 4t 43 Viet o. el) ; Enoyol^sedia of Forms, Vob IM., 
p; 613. See further, title Burial arb OBRiCATroK, vol. MI., p. 4.34. 

{'«) See statates in note (n}» supra. Endowments may also be provided under 
atat 29 Car. 2, e. 8; Queen Annexe Bounty Acts, 1706 and 1803 (2 k 3 Anne, 
c. 20, s^ 4, 5; 43 Geo. 3, c. 107) i Olehe Exchange Act, 16l4 (JO 3, 
a 147); Augmentation of j^nefioea Ants, 1631 and 1854 (1 2 Will. 4, c. 45; 

17 k 18 Viet e. 64) ; PluxaUtiee Act, 1638 <1 A 2 Viet o. 106); ’ QhUxcb Building 
Aiis, 1839, 1840, Snd 1851 (2 & 3 Viot; c- 49; 3 & 4 Vib^u. 60; 14 & 15 
Vmt e. 97); Bodesiaittcal OonmuBmneiS A#, 1866 (29 k 80 Vlct c. Ill)* See 
ahin Buc^cpssd^^ VoL Dlv; pp. 6t6~^622. 

8^ ICrntmam hud Ohantable UsSe 1888 (51 k fUSi Tu^. c. 42), a 13. 
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Buch ease the corresponding provision of the Act of 1888 is to be 
excluded or applied in like extent or manner (r). 

Sttb-Sxot. 4 . — JixemytioM from Setfriction* on ABturaneet to CIioritit$. 

219 . Part 11. of the Mortmain and Charitable Uses Act, 1888, 
does not apply to assurances of land or personal estate to be laid out 
in land in favour of the universities of Oxford, Cambridge, London, 
Durham, and the Victoria University, or any colleges within them, or 
the colleges of Eton, Winchester and Westminster, for their founda- 
tion scholars, or of Keble College (s), but such assurances are not 
exempt from the restrictioiA contained in Part 1. of the Act (t). The 
assurances must be for the benefit of tlie university or college as a 
body (a), or for the benefit of some of the particular members {b), 
and the purposes must be academical or collegiate (c). The exemp- 
tion does not apply to an assurance to a college as trustee for other 
charitable purposes (d). Such assurances may, but need not, be 
enrolled in the Central Office (e). 

220. Part II. of the Mortmain and Charitable Uses Act, 1888, does 
not apply to assurances otherwise than by will made bond fide for full 
and valuable consideration to trustees on behalf of any society or 
body of persons associated together for religious purposes, or for 
the promotion of education, art, literature, science, or other like 
purposes, of land not exceeding two acres for building purposes, 
with or without buildings thereon (/). Such assurances may, but 
need not, be enrolled in the Central Office (g). 

Sub-Sbot. 5. — ficotland, Irelatid, and the Colonies. 

221 . The Mortmain and Charitable Uses Acts, 1888, 1891, and 
18ihi, do not apply to Scotland or Ireland (h). The result is that 


and Schedule. Theue AcIh, or oome of them, included provisions similar to those 
coutainod in the Act of 18S8. 

(r^ Mortmain and Oharitablo Uses Act, 1888 (51 & 62 Viet, a 42), s. 8. This 
section pi-eserves previously existing exemptions both as regards 1*68111011008 in 
the case of assurances to or the acquisition of land by charitable corporations, 
and restrictions in the case of assurances to charitable uses. For examples of 
exempting statutes in force at the date of the passing of the Act of 1888, see 
pp. 137, 138, anU, 

U\ Ih%d,y B. 7 (i). 

(t) /.e., tile mortmain I'cstrictionB. Certain exemptions from the mortmain 
restrictions (see title Cokforatiobs^ have been from time to time given by 
statute to the universities of Oumbriage bnd Oxford (Cambridge University Act, 
1856 (19 & 20 Viet c. 88), s. 21; Oxford University Act, 1857 (20 & 21 Viet, 
c. 25), «. 4; 40 41 Viot. c. 48, s. 60) ; Durham (Eoolesiastioal OommissionerB 

Act, 1841 (4 & 5 Viot. c. 39), s. 1^, and some of the public schools (stat. 31 & 32 
Viet. 0 . 118, s. 5; stat. 32 & 33 Viot. c. 58, s. 2). 

(a) V. Whorwoad (1750), 1 Ves. Son. 534, 637. 

V. Tanared (1757), 1 Eden, 10, 15 ; JHe LevUt (Mamiadtdce) (1885), 1 
T. L. E. 578 ; A.^O. v. iMthary (1830), 2 Euss. & M. 107. 
c) V. Whorvw)df Bujjroo 

a) V. Tancred^ A.-G. v. Munhy (1815), 1 Mer. 327. 

i|e) Mortmain and Charriable Uses Act, 1888 (61 & 62 Viet a 42), a. 7. 

(/) Hid., s. 7 (iL). As to the assurance of land lor institutions promotiDg 
eeienoe, literature and art, aes/iitat 17 & 18 Viot e. 112 ; and title 
AND Literary 8001 x 11 x 8 ; lor the Department of Soimioe and Art stat. 38 A 39 
Viot 0 . 68 ; for public libraries. Library Act 1692 (56 A 66 Viet. c. 

Mortmain and Ohaiitable Uses Act, 1888 01 & 62 Viot 0 . 42), a. 7. 

/M., B. 11; Mortmain and CXharttaUe uBes Act 1891 (64 A 66 Vle^ 
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thefre iBRO objection to a bequest by a person domiciled in England *■ 

of personalty to be laid out in land or other heritable secarittes in BM mptto as. 
Scotland (t). And a l)equest by a person domiciled in England of 
money to be laid out in land (there being no indication that the 
land was to be in Scotland) for a Scotch 'charity, is valid save in so 
far as the direction to purchase land could be considered a direction 
to purchase land in England (k). But a devise by a person domiciled 
in Scotland of real estate in England is subject to English law (1). 

222. Gifts of land for charitable purposes in Ireland are Ireland, 
regulated by the Irish Mortmain Acts (m). 

223. Apparently the Mortmain and (charitable Uses Acts do not India and 
apply to India ( m) or the Colonies (o), or to real property owned by Coloniu*. 
British subjects in foreign lauds (p). 

A person domiciled in the colony of Victoria may bequeath money 
for the purchase of land in England for charitablo uses, and it would 
seem that the direction for the purchase of land would be binding (</). 


Part III— Charitable Trusts. 

Sect. 1. — Creation by Act of Party. 

Sctb-Seot. 1 . — Modu of Creation. 

224. Afisurances of land and of perHonal entate to bo laid out in Mcxies of 
the purchase of land upon cljaritable trnsie must comply with tlio 
requirements of the Mortmain and Charitable Uses Acts (r). - 

c. 73), B. 2; Mortmain and Charitable Uses Act Aiucndiuont Act, 1H92 (55 Yict. 
c. 11), b.3. 

(i) Oliphani v. JJeudrie (1784), 1 Bro. 0. C, 571; Markiutveh ▼, Tovmnt nd 
(1809), 16 Ves. 330; Forbes v. Forbes (1854), 18 Beav. 552. 

(k) Mortmaiu and Charitable Uses Act, 1891 (54 & 65 ^'ic^t. o. 73), h. 7 ; thoii^i^h it 
would have been void prior to that Act {A.-G. v. Mill C837], 5 iSli. (n. b.) 593, 

H. L.). 

(/) Curtis y. Hutton (1808), 14 Vea 537 ; Duncan v. Lawson (1889), 41 Oh. D. 

394; Re Hewit, Lawson v. Dujwan, [1891] 3 Oh. 568. 

(m) Charitable Donations and Bequests (Ireland) Act, 1844 (7 & 8 Viet. c. 97) ; 
Charitable Donations and BequeHto (Ireland) «A^, 1867 (30 & 31 Viet. c. 54; ; 
and Charitable Donations ana Bequests Act (Ireland), 1871 (34 & 35 Viet, 
e. 102); see also Incorporated Society y. Richards (1841), 1 Dr. & War. 258; 

FcAiofs y. Day (1863), 14 L Ch. R. 297. 

(n) Lyons Uonporationv. East India (Jo. (1836), 1 Moo. P, 0. 0.175; MH/ord y. 

Reynolds (1841), 1 Ph. 186, 192 ; Macdmald y. JlfacdonoW(1872), L. R. 14 Rq. 60. 

(o) A,^G. y. filfeiMSft (1816), 2 Mer. 143 (West Indies) ; Re AmM (IbSSb 37 
Oh. D. 637 (Ciape Colony) ; Whkkor v. Hunie (1858), 7 U. L. Cas. 124, 151 (Kew 
South Wales) ; Abbott y. Fraser (1874), L. R. 6 P. C. 96, 123 (Canada) ; Jex v. 
McKinney (1889), 14 App. Cas. 77 (Br^^ish Honduras); Yeap Cheah Nm v. Ong 
Ohang Neo llSlo), L. R. 6 P. C. 381 (Penang). 

(p) Re (leek (1893), 69 L. T. 819. 

(o) Ckmierhuiy Corporation y. Wyhwm^ [4895] A. 0. 89. 

(rj Mortmain and Charitable X3 m Aet, 1888 (51 d 52 Viet. c. 42), especially 
a. 4 ; Mortmam and (Charitable Usee Act, 1891 (54 ^ 55 Viet, a 73) ; and see 
m. 127, 183, ante. ^ . . . 

WhisrC, u^er the old Mortmain Acts, deyises of land or pequeste involving 
the purohase of land for charitable purposes were rendered void, a further 
bequest lor the endowment of the chanty was held to fail with the {Mrimary gift ^ 

. (AT-a Ts Whitehurch (1796), 3 Yes. Ml ; Smith y. Olivet (1848), U Beav. 4rtl 
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saOT. 1. 
Creation 
by Act of 
Far^. 


Statute of 
Frauds. 


Technical 

language 

unnecessarj. 


Kxtent to 
which chtirlt« 
able trust la 
binding on 
grantee or 
deviseei 




The Statute of Frauds (t) is applicable to charitable truste of land, 
incloding oopjholds (t) and chattels real (a), and acoordinglj snob 
trusts must be declared in writing («). The statute applies also to 
agreements, not to be performed within a year, to pay moneys to 
a charity (y). But trusts of personalty may be created without 
writing (s) except in the case of personalty to be laid out in the 
purchase of land (a). 

A charitable trust (b), like a private trust (c), may be created by 
informal as well as by technical language, provided that the intention 
of the donor to devote the property to charity is clear. Thus, pre* 
catory or recommendatory wprds have frequently been held to create 
trusts where the intention of the testator has been considered 
imperative (d). So provisions in which the word “ condition ” 
occurs may create trusts (e). 

226. According to an ancient equitable doctrine that no person 
can acquire an estate with notice of a charitable use without being 
1x>und by it, the grantee or devisee of an estate subject to a charge 
in favour of a charity is a trustee, at any rate until separate trustees 
of the charge are appointed (/). If, however, the conveyance or will 
appoints trustees of the charge, it seems that no fiduciary obligation 
is imposed on the grantee or devisee ig). 


(establiahmontof nlmsbouBes); Dutmt.Boivnai (1865), 1K.&J. 696 (hospital); Ra 
Oox, Cox V, Davie (1877), 7 Uh. D. 204 (dispensary); A,~0, v. i7tnxman(1820), 2 
Jao. A W. 270 (school) ; Green v. Britten (1872), 42 lx J. (on.) 187 (aaOors’ home)), 
(«) 29 Gar. 2, o. 3 ; uon>complianoe with the statato renders the trust void. 

(<} Withere v. WWiere (1762), Amb. 161 (non>chaiitable trust); andseetiUs 
Tkustb Aid) Tbttstebs. 

(w) Me De Bictie, De NieoU v. Curlier, [1900] 2 Ch.410 (non-charitable trust), 
(fl!) Statute of Frauds (29 Car. 2, c. 3), s. 7 ; A,-0. v. Bamee (1707), 2 Yam. 
607 ; Addington y.Cann (1744), 3 Atk. 141. As to the creation of duuritable 
trusts without writing, eeeBoon r. Stalham (1760), 1 Eden, 609; p. 122, tmte; 
p. 163, port; and title Tutrsn abd Tbostees, 

(y) Statute of Frauds (29 Car. 2, o. 3b s. 4 ; Hndean (1886), 1 T. L. B. 447. 
(*) IrweW T. Kmnedy (1889), 14 App. Cos. 437, per Lord SsLBOBBS, at p. 467 ; 
see further, note (a), p. 122, ante; title T bttsts abd Tbustbss. 

(а) Mortmain and Charitable Uses Act, 1888 (61 & 62 Yiot. o. 42), s. 4 (1). 

(б) Saluebury v. DewUm (1867), 3 E. A J. 629 ; Goodman y. SaUaeh Corporation 
(1882), 7 App. Gas. 633, at p. 642, where Lord Sxlbobbx, L.O., said it wae im- 
material whether the words used were “ trust,” "intent,” "purpose,” "ptovko.” 
or "oondition.” 


(c) Brown v. ffigge (1803), 8 Vee. 661 ; Be WHliame, [1897] 2 Oh, 12, per 
Lindley, L.J., at pp. 21, 22. See title Tnusrs aboToustses. Aprirate tmst 
is for the benefit- of esoertained or aaoeMainable individuals. In me " tfit ot a 
pnblie or oharitablo tmst the objects are unoertain and flnottu^g, andthepotw 
poseamUt, eahasbeen eeeu at pp. 106 tt eeg., ante, be among th ose ennmerated 
m the statute of Elisabeth, or analogous thereto. Horoover, a tnut 

iff ffsnotgUT poannaDGiit. 

(<0 ^tatte Trottb ak»Tbubtkb 8 ; and'alsoB.-G'. v. I>(wfei(1802).9 Yae. 686. 
M6; V. Svdeon (1819), 7 Price, 212 ; and BiUMngUmy. BtmgiegtiWlt, IS 

Sim. 114 . In them ceaestiutrust was petabliBhed, but held void asmfimgingtihe 

moTtmunlMthenmlmt*. Sttoh trusts would not now be void (MmtnSSa 

^ ^ ' ' 

2 Jb. A ilUi 188, 

19R. ^ also the aon-dbanta^jMses of JBw^s v, i^mehward {)847L aaflW 
Hl^ Oum^han y. FW (I8t8). 3 App. ^ 

(y] /ild., atp. 987. , . , , ; \ ; 



fisiT !hu^ni. 


i4tr 


A charitable iariuit may be so limited as to aSsot part onfy ol 
^perty |;ranted or devised, ac tfhere property is given iml^eet ItoNtlon 
to (h)t 111 ix^uBt to make (t), specified cbamable payments vramfii of 

do not exhaust the whole estate (f). In those oases where the donttt- '*!ISS‘ 
has not expressed a general intention to devote the whole property 
to oharify, the donee takes beneficially subjeot only to the speoifio 
appropriation (k). 

236. The ordinary law as to ademption applies to legacies given Ademption, 
to ohmities (Q. So where a legacy is given to the tmstees of an 
endowment fund, it will be adeemed by a gift of the same amount to 
the same trustees by the testator during his life (m). 

227. A charity created or established by means of voluntary Charity 
subscriptions does not differ from charities established in other ways, 

except as regards the jurisdiction of the Charity Comniisaioners subooriptlou, 
over it (n), provided that a fund exists which is subject to a charitable 
trust (o). 

In some cases the court has allowed subscriptions and donations AppUoaUoa 
in favour of charity to be made out of a lunatic’s estate (p), but the 
practice of granting allowances out of a lunatic’s property to poor ” 

relations for whom he is under no obligation to provide is not 
regarded with favour by the court (q). 

Sub-Sbot. 2 . — Seerti 2’ruttt. 

228. The party seeking to establish a secret trust in favour of a rroot of 
charity must prove (r)y{l) that the testator in making adispositioji **■“»*• 
in favour of a donee intended the gift to be applied for charitable 


{h) Bouih MoUm Corporatum v. A.-O. (1854), 5 11. L. Cos. 1 ; A.-Q. v. 
Windier {Dean and €kmoni) (1860), 8 H. L. Oas. 869. As to the dietinctiou - 
between a charge and a trust, see Charitabh Donation* Commmioneri v. Wy brant* 
(1645), 2 Jo. & Lat. 182. 

(i) Beverley Gorporation v. A.-0> (1867), 6 H. L. Can. JIO. 

(J) Merchant Taylor*' Co, v. A.-Q. (1871), 6 Oh. App. 612, 620; A.-O. v. 
Corawainer*' Co. (1883), 3 My. ft K 634 ; A.-O. v. Trinity College, Cambridge 
(1866), 24 Beav. 383. 

(h) A.-0. V. Brietd Corporation (1820), 2 Joe. ft W. 204; A.-O. v. Wan 
Chaadlerd Co. (1878), L. B. 6 H. L. 1, 9; A '.-O. v. Oroeer*’ Co. (1843), 6 Beav. 
626; A.-0. v. Skinner*' Co. (1826), 2 Busa 407. 

’’ (0 Turning v. Powdl (1846), 2 CoD. 262 ; Makeovm v. Ardagh (1676), L B. 
tOEa.446. 


(m) Be Corbett, |;i903] 2 Oh. 326. . 

(ti) Seep. 806, jMwt. 

Ip) A.-O.'e. Kell (1840), 2 Beav. 676; A.-O. v. Mandneter ifiiehop) (1867), 
L. B. 3Bq^ 486, 463 ; Bmddomd v. Weldon (1886), 28 Oh. D. 426, 430 ; see also 
Si* jWd,Xl9043 1 270l It is important to distinguish ohariiies established 

in this way from socjetiss whkdi poifess funds impressed with no dumtable 
tmrti Such foods on the diseolution of. the sodeties have been held divisible 
r die memhen (Be Printer* and Tratu/erren' Amalgamated Trade* Soeiety, 




PnM V. 1^X1812), 18 Yes. 476; v. Hi 


8, whwcIio^Opws, , 

rooD, V.- 0 ., in 
Mon (1862), 10 Haw, 204. 


iuid amplil 


;i|^,8(%.App.362, 
t W;Ccriwv judgment 


2K. ftMMi: see also BweeS 
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Chabithes. 


Bbot. 1. 
Creation 
by Act of 
Party. 


Commnnica- 
tfon ia 
tcHtator’s 
lifetime. 

Proof of 
secret tnut. 


DeTiseto two 
persons. 


Ko secret 
trust proved. 


pnrpoBes, and not for the benefit of the donee ; (2) that the donee 
was aware of the testatof’s intention (a); (8) that he either expressly 
promised or by silence (0 or conduct implied that be would carry 
the testator's wishes into effect ; and (4) that upon these conditions 
the testator disposed of the property in favour of the donee. 

The testator’s intention must be communicated to the donee 
during the testator’s lifetime (a). Uncommunicated wishes or 
expectations of the testator, even though written, are not 
sufficient (b). 

Where the existence of a secret trust is admitted, the devisee (c), or 
even his solicitor (d), may pe compelled to give evidence of its terms, 
and if it is not admitted by the devisee it may be proved aliunde (e). 

The acceptance, tacit or explicit, of a trust by one of several 
tenants in eonnnon does not affect the others to whom no com- 
munication of the testator’s intention has been made(/). If, 
however, the devise was to two persons as joint tenants, the 
trust binds both where the will was made on the faith of an ante- 
cedent promise by one of them accepting the trust ((/). Bui 
where the will is left nnrevohed on the faith of a subsequent 
promise by one of the two persons, he is bound, and not the 
other (A). 

Where no secret trust is established either by admission or proof 
the donee is entitled beneficially (i). 


(«) ♦Triwejf ▼. Hadley (18()8\ 3 Ch. App. 362 ; Juniper r, JRatchdlor 19 

L. T. 200; Sjyringett v. Jeninga (1870), li. K. 10 Eq. 488. 

{t) Janes V. Hadlef/^ sujtru; Tee v. Ferris (1856), 2 K. & J. 357 ; Rawbotham v. 
Dunnett (1878), 8 Ch. D. 430, 437. 

(<i) Lomax v. Ripley (1853), 3 Sm. & Oiff. 48 ; Rowhothnm v. Dunnett^ Sfipra^ 
at p. 439 ; Re Royes (1884), 26 Ch. D. 631 ; Re King (1888), 21 L. R. Ir. 273, 
277. 

S Thid.; Wallgravs v. Tehhs (1855), 2 K. & J. 313; Carter v. Green (1657), 
. & J. 591; McCormick y, Grogan (1869), L. B, 4 II. L, 82; Litiledale 
V. Rickersteth (1877), 24 W. R. 507 ; Scott v. Brownrigg (1881), 9 L. B. Ir, 
246. 

(c) StricMand v. Aldridge (1804), 9 Ves. 516, and cases there cited. 
id) Uusesll V. Jackson (1851), 9 tlare, 387. 

If) Edwards v. Pike (n59), 1 £don, 267. 

(/) Tee V. Ferris f supra; Rmibotham v. Dunnett^ svpra^ at p. 437 ; Re Bteadf 
Witftam V. Andrew ^ [1900] 1 Ch. 237, 241 ; and see Geddis y. Semple, [1903] 1 
I. B. 73, the reason Doing that otheTwise one beneficiary by setting up a secret 
trust could deprive the rest of their benefits. 

(</) Russell V. Jackson (1852), 10 Hare, 204 ; Jones v. Badley, atipra; Be Steady 
Wdbam V. Andrew, eupra, at p« 241, the principle being that no person can 
claim an interest under a fraud committed by another. 

(5) Bamw V. Macdonald (1845), 15 Sim. 6 ; Moss v. Cooper (1861), 1 John. & H. 
852, 367; ^Re Stead, Witkam v. Andrew, sttjpra, at p. 241, the principle being 
that the gift is not tainted with any fraud in procuring the execution of the 
will. • 


(i) Jones V, BadJ^, wpra; McCormick v. Orogan, supra; Re Dc 

60 li, T. 140; ReFiU Rivers^ Scott v. iVtt Buyers, [1902] 1 Oh. 403, wh 

testator, who had establidxed^atid maintained a museum and park for theb^^t 
of the public, devised the same and an annuity of £300 for maintenanoe to his 
son, intending bis son to allow the publio access thereto as before, and the son 
Mocpted the devise, and it was held there was no trust enforceable as aoharity on 
the ground that the testator intmided no rights to be acquired by the publio ; 
and see Lomax v. Ripley (i860, 3 Sm. ft O. 48; BtUdwin v. Imdwim OTo* 1) 
22 Beav. 413 ; v. Smiik (1860>. 29 L. J, (cm.) 194, ^ 
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Baoi. 2 . — Reqvirittt of Creation, 

8itb>Ssot. 1 . — Charitable letmUtm matt he expreeteA. 


Sam. a. 
itfGMitlim. 


m The question whether any particnlar testamentary gift Is oinritabia 
or is not charitable is not one for speculative reasoning as to what 
was the testator’s intention, though his generd wishes may be die- 
eoverable. Tbe established rule is that no gift is to be deemed 
charitable unless the testator has in express terms, or by necessary 
implication, signified a clear^ intention to devote tbe property to 
charitable purposes (&). It is the function of the court to inter* 
pret, and not to maxe, wills (Q. To ascertain the intention of the 
testator, a fair interpretation must be put upon the whole will taken 
together (m). 

Furposes or objects which are not defined or indicated are not amemi 
presumed to be charitable (n), except where a general intention to 
pve to charity is to be gathered from the instrument, in which case 
indefiniteness as to the particular mode of execution does not ‘ 
invalidate the gift (o). But a general charitable intention cannot 
be deduced from the mere fact that the trustees of a will are a 
charitable society {p ), or that the trustee of a gift holds a religious 
or charitable office ( 9 ). 

A charitable intention which is expressed to be conditional bils OonditloniU 
if the condition is not satisfied (r). ohariubie 

A charitable intention declared by will may be revoked by codicil by 
necessary implication («). If a testator revokes by codicil legacies Kv^Uon. 
given by will, stating as his reason for altering the disposition certain 
^ts which turn out to be untrue, tbe revocation is inoperative (a). 


(k) Hunter ▼. A.-O., [1880] A. 0. 309, 316, 318. 

(0 Ibid, at p. 317. 

(m) Ibid, at p. 320. 

(n) Buckle v. Brietow (1864), 13 W. R 68. 

( 0 ) A.-C. V. Sibthorp (1830), 2 Bass. & M!. 107 ; A.-G. w. Winilanr (Dean and 
Canon*) (1868), 24 Beav. 679, 701, 702 (gifts to dean and canons) ; Gloucester Cor- 
porcUim v. FTood (1846), 3 Hare, 131 ; Olouceeter Corporation t. 0*born (1846), 
1 H. L. Oae. 272 (gifts to municipal corporation) ; and see Doe r. Copestake (1806), 
6 East, 328 ; A*ton v. Wood (1866), L. B. 6 Eq. 419 (gift to trustees of Nonom* 
fonnist chapel) ; MUle ▼. Farmer (1816), 1 Mer.*66, 96. 

.(p) Be Freeman, [1908] 1 Oh. 720, 0. A (bequest to Charity Organisation Society 
in trust tor other societieB most in need of help) ; see also Aetm v. Wood, tupra, 

(o) Be Davidson (1908), 24 T. L. R 760 (gift to the Boman Catholic Archbishop 
of Westminster for the nme being for purposes void for uncertainty). As to 
gifts to persons holding ofiBoial positions, see also Be Delany, Conoley v. Quiche, 
[1902] 2 Oh. 642, and oases there cited ; and p. 164, post. 

(r) De Themmine* y. De Bonneval (1828), 6 Buss. 288 ; Thomaa v. Howell 
(16741, L. R 18 Eq. 198, where a testator in error “ presumed and believed ” 
that nie estate would realise a oertaia amount, and for that reason gave a 
legacy to a diaiity, and the gift failed, as the estate did not amount to that 
sum ; see aim Chmtberlayne v. Broekett (1872), 8 Oh. App. 206, 211 ; Be Bumin, 
[1606] 1 Oh. 669, 676, 0. A., and coses there*aited; Be London Vnivereitp Medkal 
otieneee InOitate Fond (1908), 24 T. L. R 820 

(a) Whedery.8h«er(ni»),'Uiae.MS, where a gift for such obariti^um as the 
teatator Should appoint by codicil was held revoked by a codicil giving the 
pt m er ty to swoh uses and porposes (oudtting^the word “ dunitahle”) as bo 
shooU dicect ; eaphiia*^ ^ Jfomrid/e y. Ihaekwell (1802}; 7 Tes. 36, 79 ; 
MSb V. Farmer, eapra, at p. 72. Bee also OiariiaUe Dematieae Cammietionm 
9. SMean (1841), f Dp. A War. 601, 607. 

(a) V. Frenek (1797), 3 Yes. 3SU ; Thomas y. BawM, eapra. 
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Shot. 2. Xt is otherwise where the revoeation is based on a mistake law (k) 
Bequisttes or on a donht as to the facts (e). 

of Creation' An expression daring lifetime of intention to devote a emrtun 
Intention to charity is not, in the absence of a binding contract, aSedtive 

exprenned after death (d). 

during life jjjg court may direct an inquiry to ascertain whether the 
at de^bt^ purposes specified by the testator are charitable or not («). 


Alternative 
charitable or 
other 
purposes. 


Sub-Seot. 2 . — Application to Charity mnct he oUigatory, 

230. To constitute a good charitable gift the application of the 
funds for charitable purrees must be obligatory. If the trustees 
are allowed an alternative as to whether the purposes to which they 
apply the subject-matter of the gift are to be charitable or some- 
thing else, the trust cannot be maintained (/). So ^ifts for 
" charitable or other purposes ” (g) or gifts expressed in other 
alternative terms (h) are not charitable ; for they may be executed 
without any part of the property being applied to charitable pur- 
X>osea. The fact that the trustees have actually decided in favour of 
a charitable purpose does not make the gift good ; for the question 
must be decided as at the date of the death of the testator (i). And 
in cases of this description, where no clear intention appears to 

(A) A.-O. V. TAoyd (1747), 1 Yes. Sen. 32, questioned in Thvmat t. Sowell 
(1874), L. E. 18 Eq. 198, by Malins, V.-O., at p. 211. 

(c) A.-O. V. Ward (1797), 3 Yes. 827. 

(a) lie Undeon (^ISSd), 33 W. E. 819 ; and see Siwnett r. Herbert (1871), L. E. 
12 Eq. 201, 206, where the testatrix deposited money in a savings hank to the use 
of a named person “ as trustee for charitable purpoees,’’ hut named no charitable 
purpose and communicated her intention to no intended ceitui que truit. 

(c) Iliwiell V. Jackeon (1852), 10 Hare, 204, 216. 

(/) Be MaeAuff, Macduff v. Macduff, [1896] 2 Oh. 451, 466, 470, 0. A. ; see 
A.-O. T. Latuei (\S4.9), 8 Hare, 32, 42 ; Moriee ▼. Durham (Bithop) (1805), 10 
Yes. 522, 541 ; Jamee v. Allen (1817), 3 Mer. 17, 19; Naeh r. Money (16^), 
5 Ueav. 177, 183 ; Be Douglae f 1887), 35 Oh. D. 472, 482. Distinguish the cases 
when iiart is clearly given to (marity ; see p. 150, post. 

(a) EUie V. Selby (1835), 7 Sim. 352. 

(A) Vceey v. Jameon (1822), 1 Sim. (k, St. 69 (*' such charitable orpuUiotiSes or 
purposes or otherwise as the laws of the land would admit of ”); Be Ha/rbiwm, 
f 1902] 1 1. B. 103 (“a Boman Catholic school or for whatsver other parpose 
he pleases " ) ; Larigham v. BOeraon (1903), 87 L. T. 744 (** charity or works of 
public utility”); Be Jarman (1878), 8 Cm. D. 684; Be i2ii{ait^[1681} W. N. 
173 (“ oharitaue or benoTOlent purposes”) ; ShatJe Trueteee v. JBAtm’e Tmeleee 
(1905), 8 F. (Gt of Sess.) 52 (<* charitable, beosvol«st, or religions objects’* at 
discretion of trustee^ ; and compare Be Beet, [1904] 2 Oh. 354 (’* (haritable and 
Imnevolent institutione”); Be Jfacdwf, Moaueff v. Macduff, eupra (’'pnipoase 
charitable, philanthropic, or ; Blair v. Dtauxm, (1902] A. Cl 37^ soeh 

ohsaitahle or public purges as my trustee thi nks proper”); Dotem v. WeirreM 
(183$, 1 ICy. & K. 561 (“ pious and charitable purposes or otherwise’’ ior the 
banefttof named penone) ; WilUame v. Kerehaw (1835), 6 OLA Fin. Ill, XL L. 
(" such bmevolmit, charitable, and religious purposes ” as the tmateea ehould 
think most advantageous and beneficial), approved by Pbabsow, J., in BeSwUen 
(1885), 28 Oh. IX464h«tp. 466, and distinguished from a g^ to "oluaitshleand 
oeservinc” ob|aet% whickwsS'held valid on the gtonnd that ebjeOfaiclKXNn 
must be both tiMritshtoaha deserving; A.-O, v.llsiWiieiaA CbtywihMonfIflM), 48 
L. T. 933 ('* charitable, heedful, and neeeasaiy” fswposea'fiorthe-banafittf a 
tewi^. In this ease and ihlhwmv. tferrofl^ sinew, dm woisd Was 

etrned to mean’* or.*. .CoB^pim Thomfeon v. Thomfeoa (lM4k 1 Oi^ 889 
deaervuig litemry assn c» dO meet ex p e n s n S oe n naeted WKw tay mshi tie ri pt 
worikt") ; Be Sedney^niOSi I Ch. 4W.[^ d h> Tit » W» w eaah;tali<Ms «ns*l AatO 
wntowtioa, aeeaUb v. SarOey\lJ^ICf 18 LIJ. (la■.)4l4, ^ 
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d«vote An;^ partiealar portioa of the property to eharity, there em be 
no ai^portbiunent (fc). 

23L Gifts also for indefinite purposes which may, but need not 
necessarily, be charitable, are not upheld (/). 

Similarly the court will not establish a charity when a mere 
power is given by the testator to trustees to distribute an indefinito 
sum in eharity (m). Nor will it execute an indefinite trust, as, for 
instance, a trust to distribute a fund among such persons (n) or 
purposes (o) as may appear just to the trustees, if no charitable 
intention is manifested. 

But if there is an overriding intention that at least some part of 
the property shall be applied to charity, the gift may be good, 
though some of the objects or alternative methods of applying the 
property are primd facte non-charitable (p), or even illegal (q). 

When a clear charitable intention is expressed, it is immaterial 
that the objects are not defined (r). The general intention will be 
carried into effect by means of a scheme, notwithstanding that the 
particular objects are not stated (s). 

Where, however, the copulative conjunction connects the adjective 
“ charitable ” with another adjective (0 to some extent restricting 
the meaning of “ charitable,” the gift is good (a). 


(Ar) Morice v. Durham {litahop) (1800), 10 Ves. 522; J^Uu v. Selby (1836), 1 My. 
& Or. 286, 299. As to apportionment, see p. 150,^oa<. 

(V) Heath V. Chapman (1854), 2 Drew. 417 (** pious purposGB**); Rt WoodgaU 

i l886), 2 T. L. E. 674 (“ utilitarian ; Janwe ▼. Allen (1817), 3 Mor. 17 
** benevolent ’*) ; Re Macduff^ Macduff v. Macduff^ [1890] 2 CL 451, 0. A. 
**pbilanthropio**); MacLauyhUn v. (Jamphell^ [19061 1 L E. 588 (** Roman 
"atholic*’); jSco^^v. Brcwnrtyg (1882), 9 li. B. Jr. 246(** misflionaiy '* ; but see 
Re Kenny (1907), 97 L. T. 130) ; Budget v. llulfard^ [1873] W. N. 175 ('* servants 
of God”); Re Hewitt (1883), 53 L. J, (cn.) 132 (** hospitality*’); Market v, 
Durham (Biehop)^ euwa (** objects of benevolence and bberality ’*) ; Ilnntfr 
V. A.-Q.t [1899] A. U. 309 (purchase of advovsons with no charitable trust 
attached). 

(w) Coxe V. Baeut (1796), 8 Ves. 155, atp. 164 (power given to truHtees to 
continue charities and oenefactions or to bestow any other). 

(n) Harrie Y. Du Paeqwer (1872), 20 W. R. 668; Cthbe v. Rumeey (1813), 9 
Ves. A B. 295. 


(o) FmeUr v. Oarlike (1830), 1 Buss. & M. 232 ; and see BwHe v. Brtafauj(lHM), 
13 W- Bs 68. 

(•) JItmter v. A.-G., supra, at pp. .323, 324 ; v. Lindgren (1870), 

5 Ob. Ap®. 570 ; Pacock v. A.-G. (1876), 8 Ch 1 > 342, C. A. ; Re Douglae (1887), 
35 Oh. D. 47% O.A,;Re Hurley (1900), 17 T. L. K. 1 15 ; Af A flew, [1905 J 2 Ch. 400. 
See also A.-G. v. Fletcher (1835). 5 L. J. (CJH.) 75 ; DoUin v. Macdermat (1868), 
3Gh. App. 676 ; Wrexham Curporatiimv, Tamnh'n (1873), 21 W. B. 768. 

(q) A,-0, V. Hartley (1793), 4 Bro. 0. (5. 412 ; Carter v. Green (1867), 3 
591. 

^ Morice v. therham {Biehop)^ eapro, p^ Lord Eldow, L.C., at pp. 527, 528 : 
Hhe lamest is in trust lor charity, st is no objection that the chanty is 
not periiciilarly defined, neither is it neoessary that the testator should use the 
wm * ; Ommanney v. Bedcher (1823), Turn. A K. 272 ; Re Douglae^ 

eumoL at p. 485; Re Macdup^ Muedt^Y, Madduff^ eupra, at pp. 463, 469, 470 ; 
/fe Oattard, [1907] 1 Ch. 382. 

l^p. Impost ' * . a . 

^ "Wliere thm are more than two a^jeotives without any <^|tiiiction, eemu- 
lor disjunorive, betwemi the first two, tiie mlo in Wilketme r* Kerehaw 
5 C9L « Fin. Ill, ft L., applies, and unless all the adjeotilTia sreobaiitabJe 
' He Sutton 

854 (** ohariWble and benevomi^); Jemmit v. 
obsenred upon in MUi$ v. SeUft at p. 292 ; 
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CBABlTZtt. 

If the gift is intended for the benefit of a class, all that is required 
is that the class shall be sufficiently certain to enable men of 
common sense to carry out the expressed wishes of the testator (lo). 
Thus, a bequest of residue for the benefit of foreign missions *’ in 
certain named countries, any other in the foreign field 
suitable,” coupled with the appointment of an executor with power 
to select the objects, is a valid charitable bequest (x) ; and a bequest 
of residue for charitable purposes is not rendered void for 
uncortainty because the trustees have a power to retain investments 
indefinitely ” (a). 

SUB-SXGT. 3 . — ilmouni of Gift must ht CMcerfatno^/c. 

232. If the amount of a gift purporting to be made in favour of a 
charily cannot be ascertained, the gift fails though a gift of a 
sum ” not exceeding ” a named figure is construed as a gift of the 
named sum (e). 

233. When a testator gives funds to be applied partly for objects 
which are charitable and partly for objects which either are not 
cliaritable (d!) or fail (e), but does not specify the proportions in 
which the funds are to be applied for the different objects, the 
court will make an apportionment. 

234. Where there is a gift of a fund to be applied in the first 
place to a particular purpose with a gift over of the surplus to 
charity, then if the first purpose cannot be carried out because it is 

Compare the following Scotch oases : Kill v. Bum9 (1826), 2 Wils. & S. 80 ; 
Crichtm v. Oriereon (1828), 3 Wils. & S. 329 ; Miller v. Black's Trustees (1837), 
2 Sh. & Mad. 866, 891, also reported, 8i«6 nom. Miller v. Rowan (ISBl), 6 Cl, & Pin. 
99, 11. L. ; and see Re Sutton (1883), 28 Ch. D. 464 (“ charitable and deserving'*); 
A.-G. V. (1772), Amo. 712 (** charitable and pious*’); Baker v. Sutton 

(1836), 1 Keen, 224 (** religious and oharituble institutions and purposes”) ; Re 
Sc&wcro/t, Ormrod v. Wilkinstyn^ [1898] 2 Ch. 638 (^“furtherance of Conservativo 
principles and religious and mentd improvement *’); Re Darling, 1 Oh. 50 

(“to tne poor and the service of Ood *^*) ; Re Llovu Qreame (1893), 10 T. L. B, 66 
(“ religious and benevolent societies or objects, tmiefly the former "), the decision 
in which case is not easy to reconcile with the rule above stated, as the words 
“ chiefly the former ” might be taken to imply that the societies need not be ^th 
religious and benevolent. See Blair v. Duncan, [1902] A. 0. 44, whera Lord Davey 
said that a gift for charitable and public purposes might be good ; Orimond v. 
Grim(nid, [1905] A. C. 124 ; Dick yr.Ae^ley, [19081 A. 0. 347. The principle under- 
lying the cases cited in this note is that a gift must be cbantable if it must 
necessarily fulfll two requirements, one of whic^ is technically charitable. 

(tn) Weir y. Crum-Brown, [1908] A. 0. 162, par Lord Louebure, L.G., at 
p. 107. * 

Allan's EwscKdors v. Allan, [1908] S. 0. 807. 
y. Audsleu, supra, at p. 361. 

(b) EarUkoms y. EichoUen (1858), 26 Beay. 58, where the amount of the gift 
was left in blank ; see also Ewm y. Bannerman (1830), 2 Dow ft 01. 74, H. L. ; 
Cherry y. MoU (1^6), 1 My. ft Or. 128, where an amount could onl^ be aeoer- 
taiued by entering into an impossible contract, and the non-dharitable case 
Asteny. AeUn, [18941 3 Ch. 260. 

{€) Thompson y. Thompson (1644), 1 Ck>ll. 395; Oou^fh y, Btdt (1847), 16 Sim. 
45 i compare Cooes v. Bamt (1796), 3 Ves. 155. 

(d) Adnam y. Oole (1843)» 6 Beay. 353 ; Eoars y. Osborns (1866), L. K. 1 
585 ; Jfe Bigkp's TVniH (1866), 36 L. J. (OH.) 147 ; £s Vaughan (1886), 33 Oh. D. 
^ 187 ; and see p. 150, post* . . 

(«) Saiusbury y, Denton (1857), S E. ft J. 529, foUowiiig Bovlog 
(1735), 4 Yin. Abr. 485. B^tingumh Dawn V. ITorrall (1833), 1 My. ft K. 561, 
where Die trustees had a diaoretioa to ap^ a foad either for eharitaUe piiirpoeei 
ct^'l^anmdividuiL . j .. .. 
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anlawfal (/), and it is also so indefinite that the amount required Saor.t. 
for it cannot be reasonably ascertained, the gift fails entirely (g). BamiblUtt 
The result is the same where the testator, though estimating the ^ Orasthm. 
cost of effectuating the first purpose, gives his executors a 
discretion to exceed that amount (/t). 

If, however, the amount necessary to satisfy the first purpose can Baianae 
be reasonably ascertained, the gift of the surplus to charity is ahwgiftol 
valid (t). 


235. In easM connected with the repair of private tombs (7c), Gift of 
where a fund is bequeathed to trustees upon trust out of the ‘fi** 

income to keep a tomb in repair, and as to tlte residue (7), surplus (m), ” 

balance (n), or remainder (o), upon trust for charitable objects, the tomb, 
gift is construed as a bequest of the whole fund charged with a 
gift that fails, and not as a gift of the residue after a void gift, and 
accordingly the whole fund, including the amount necessary to satisfy 
the invalid object, is applicable to the valid charitable object (p). 


Sect. S. — Ascertainment of tlie SvJgect-matter of the 2'rnst. 

Sub-Sect. 1,— Apportionment, 

236. When a fund is given primarily for a charitable purpose. Gift nbjeet 
but is subject to a charge for an illegal purpose, as, for example, the 
perpetual repair of a tomb, there is no apportionment, for the whole porpoia 

(/) JS.g,t under the old law bequests inyolving the purchase of land or 
devises of laud for charitfihle purjiosea (ii.-O. v. Davies (1801), 0 Yes. 636 *, 

A.-Ge V. (1820). 2 Jac. & W. 270), 

Uf) Chapman v. Brown (I SOI), 6 Vos. 404, explained in Jit Birkett (1878), 

9 uh. I). 676, per Jksskl, M.K.. at p. 679 ; Cherry v. Mott (1836), 1 My. & Or. 

123, 134; Ch'amp v. Play foot (1858^ 4 K. & J. 479; Peeky. Peek (1869), 17 
W. B. 1059; Kirkmann V, Leufia (\Si}d)f 38 L. J. (cii.) 670; Be Taylor (1888), 

58 L. T. 538. The principle underlying this rule is that if the entire fund might, 
if it had been lawful, have been properly applied to the brat purpose, there would 
of course be no ascertainable residue for the second. 

(h) Limhrey v. Qurr (1819), 6 Madd. 161. 

(♦) Dundee Magi$stratta v. Morria (1868), 3 Maoq. 134, II. Ti. ; Milford v. 

Reynolda (1841), 1 Ph. 186. See also A.-Q, v. Paraota (1803), 8 Yes. 102. 

(k) It is not easy to say on what principle this class of cases is to bo dis- 
tiugoished from roe class, of which Mitford v. Beynohla, aupra, forms one, 
in which the charity took only the surplus alter the amount necessary for 
the invalid object had been ascertained, and not the entire fund. 

(t) Fiek V. A.^0. (1867), L. B. 4 Eq. 621 ; Re Vaughan (1886), 33 Oh. D. 187. 

(m) Heart y. Oehonw (1866), L. B. 1 Kq. 585 ; Dawson y. SmaU (1874), L. B. 

18 £q. 114 ; Re WiUtama (1877), 5 Gh. D. 735. 

n)*^ Hunter y. JBuRoek (1872), L. B. 14 Eq. 45 ; and compare Re Taylor^ aupra, 
where in a special case a ^uest of **the balance** was not oonstrued as 
residuary. As to what constitutes a residuary gift to charity, see generally, 

Po*c«y. Canterbui'y (Arehhiahw) (1807), 14 Yes. 364 ; A,^G. v. Moulding (1788), 2 
fira 0. 0. 428; HarMn y. Maaterman (1871), L. B. 12 £q. 669 ; Harhm y. 

MaitermaUp [1886] 1 Gh. 351, 0. A., afhituod, auh nom, Wharton y. Maatermunp 
[Itoe] A. 0. 186. 

(o) Re BirkeUp mtpra. 

( «) Re Rogeraoup Bird y. Tetp [lOOll 1 Oh. 716, and oases cited in the preceding 
four notes. Oompare Fowler t. Fowler (1864), 33 Beay. 616, whore the gift of 
the surpiMf alter a trust to repw a tomb, was held void for pneertainty, on 
the ground tiuit the amount required for repairing a tomb could not he ascer- 
tained ; Bs TrueU (1866), 36 L. J. (OH.) 147, where the court directed 

an inquiry to aacertainrin what proportums a valid as to part and invalid as 
to the other part, namely, the repair of a private tomb, ahorud he divided. An 
alQidBiVit d a oompeteDt person as to the cost d such repafre hke been accepted 
aupraj im Be BMMp itepra» at p, 678), 
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fund goes to charity (q). In cases of this kind the obligation to 
repair the tomb is a moral one and notiegally binding (r). 

If, however, a fund is bequeathed primarily for an ill^[al object 
and the surplus is given for a charitable purpose, and the amount 
required for the first purpose can be ascertained, an apportionment 
is necessary, unless it is manifest that no surplus can exist (•), and 
an inquiry may be directed to ascertain the amount needed to 
fulfil the primary illegal purpose (t). 


237. Again, where a fond is given for several objects, some 
charitable and some non-charitablo or illegal, there being a clear 
intention to devote some^art to the charitable objects, if it can be 
ascertained what are the proper proportions to be attributed to 
the several objects, the court directs an inquiry (a), but if from 
the nature of the gift it appears impracticable to fix tbe pro- 
X)ortionB, or the proportions were to be in the discretion of the 
trustees, the court divides the fund equally between the different 
objects (h). I'he aiuount sutficient for the non-charitable purpose 
may in simple cases bo ascertained by affidavit (c). 

When, however, tbe trustees have a discretion to apply property 
amongst various objects some of which are not charitable, and no 
clear intention appears to devote any particular portion to charity, 
there can be no apportionment, and tbe whole gift fails (d), 

2^8. If trustees are given a discretionary power to divide a fund 
among specified charitable objects, and fail to exercise such discre- 
tion, the fund is divided equally between the objects named (e), 
unless a contrary intention is shown in the will (/). 

A discretionary power to dispose of rents for the benefit of the poor 
of a city Avas held not to be well exercised by an application of the rents 
to one only'of three parishes in the city, and tbe rents were ordered 
to be divided between the three parishes in certain proportions (gr), 


(tf) lie Hoyersim, Bird v. 7Ve, [1901] I Ob. 716, following Fishy. J.-G. (1867), 
Tj. k 4 £q. 621 ; Be Birhett (1878), 9 Ch. D. 670 ; and Re Vaughan (1886), 33 
Ch. D. 187, 

(f) Ilvnter v. Bullock (1872), L. B. 14 Eq. 45; Dawson v. Small (1874), L. B. 
18 Eq. 114, 118; Be WUliofm (1877), B Oh. D. 736; Re Taylor (1888), 68 
L. T. 638 ; Re Rogereon, Bird v. Tee, supra, at p. 719 ; Re Manser^ v. 
Lucas, {1906] 1 Ch. 68, 76. 

(«) Cramp v. Play foot (1868), 4 & J. 479 ; and ee© Re Rogerson, Bird v. 

Tee, supra, at p, 719. 

(f) Vnapmav v. Brovm (1801), 6 Voa. 404, 410; Milford v. Reynolds (1841)', 1 
Vh. 186,. 199 ; see also Dundee Magi^rm^ v. Morris (1868), 3 Idacq. 134. H. L. 
Vniete ^^illegal purpose was repair of a tomb it was held the gift 
fikiled ** to the extent of the capital representing the annual amount neoessa^ 
to Ireep that tconb in repair, treating the capital as invested in Consols ** (A 
Vaughm, supra, at p. 194). 

{«) Adnaifn v. Co/e (1843), 6 Beav. 363; Hoare v. Osborne (1866), L. B. 1 Bd, 
686, 586; jih Trusts (I860), 36 L. J. (CH.) 147. 

ih) Ayliy v. (1736), 4 Via, Abr. 486, 486 ; Ora/ton v. FrUh (1861), 4 
l)e 6. 6m. 237; Be HalTs (1861), 14 Beav. 116; Salushay v. Detiau 

(1867), 3 X. J. 629; Doofe v. Osborne, supra, at pp. 688, 686; 

Marchant (1866X B. 8 Bq. 424 : Hunter v. A.-O., [1899] iu 0. 809, 8Sfi8, 324a 
(e) Re Kaepftan, at p. 194. 

note (W, ]x 147^ wte. 

(e) Be HalVs Vhari^i ' 

(/) Be BoupZas (1887X^66 Ch. 1). 485. 

V. RochesUr^"&bsfm^ (1676), Che. Bitvdi, 193; Ai-0, eC 

- Osi^twn 
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The court has jurisdiction to apportion gifts made specificatijr to 
a particular division of a parish part of which has been formed 
into a ohapelry district (a), or to apportion a fund applicable for the 
repair of a parish church and a chapel of ease on the latter being 
given an independent ecclesiastical district (b). 

The court has jurisdiction to make fresh apportionments to meet 
change of circumstances, and may discharge or vary former orders 
made under the Church Building Act, 1845 (c). 

242. Where parishes or ecclesiastical districts entitled to the 
benefit of a charity have been divided, the Charity Commissioners 
may, in the case of chanties whose gross annual income does not 
exceed £80 (d), apportion the benefit of the charity between the 
new parishes or districts and the original parish or district (e). 
Where endowments are hold partly for educational purposes and 
partly for other charitable uses, the Charity Commissioners in 
general make a scheme under their ordinary jurisdiction, and not 
under the Endowed Schools Act, 1869 (./'), so as to determine the part 
held for educational purposes (p). The Charity Conimissionera have 
power also to apportion the endowments of charities held partly for 
ecclesiastical and partly for other parochial purposes (/i). 

Sub- Sect. 2. — Afarslial/i?ip» 

243. Where a testator who died before August 8, 1891 (i), has 
given cliaritablo and other legacies payable out of pure personalty 
and realty or impure personalty (j), the charitable legacies fail so 
iar as they are payable out of the realty and impure personalty ; 
and if the pure personalty is insufficient to pay all the legacies and 
the debts, the court, in the absence of a direction by the testator (/r), 
will not marshal the assets in favour of the charity by directing 
the payment of the ordinary legacies and debts out of the proceeds 
of sale of the realty or impure personalty, so as to leave the pure 
personalty to satisfy the charitable legacies (1). 


a) /ic i^est Ham Charities (1848)» 2 De G. & Sm. 218. 
h) Rt! ClotidnUy's {llichara) Charity (1900), 17 T. L, R. 123. 

) 8 & 9 Viet. c. 70 ; Rs Ckimpdm (Jharities (No. 2) (1883), 24 Oh. D. 213. 
d) The certificate of the Commissioners is evidence of the annual inoome of a 
charity not exceeding £30 (Charitable Trusts Amendment Act, 1855 (18 & 19 
Yiot. 0 . 124), 8. 11). 

(f) Charitable Trusts Amendment Act, 1855, s. 10; r. Love (1857), 23 

Beav. 499, 506. Owing to the jurisdiction of the Charity Commissioners to 
establish schemes under the Charitable j^sts Act, 1860 (23 & 24 Viet. c. 136), 
s. 2, this power of apportioning charities is seldom used. 

(/) 32 A 33 Viet. o. 56, s. 24 ; wv Jte ChrisCs Hospital (1889), 15 App. Gas. 
179 ; A.fG, V. Christ Churchy Oa/ord [Dean and Chaptsr)^ [1894] 3 C3i. 535. 

(p) l8se Board of Education Act, 1899 (62 & 63 Yiot c. 33), s. 2 (2); Board of 
Education (Powers) Order in Council, 1902 ; and title Eduoatiok. 

(Al Local Government Act, 1894 (M & 57 Yici o. 73), a. 75. EooIesiasUcal 
shanties may also be parochial ; see Local Gtovemment Act, 1894 (56 ft 57 Yiot 
e. 73), s. 14 (2). As to oharitieo in the metropolis, see London Government 
Act 1899 (62 ft 63 Yict o. 14), s. 123 (5). 

(f) The date of the paasing-of the htortanain and Charitable Uses Act, 1891 
(54 ft 55 Viet 0. 73). 

U) proceeds of 2ie sale of land or a legacy to be raised out of real estate 
^wnpies of impure personalty. The Act of 1891, by s. 3, expressly 
exdudes from the definition of ImboA ** personal estate arising from, or oemnectsa 
with, land see also p. 125, eiOs. 

Tmnpmtr.Tompesiirnni 

I)^.lL*G.470j *ifimpMa888), 87 0li.D.e8L 

^ ffoticsiv.Blaeto^ 273 ; Btoim v. ^ (1877), 7 Ch. 
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As property of all kinds may now, as a rule, be devised « 
bequeathed to charity, the question as to when assets would be 
marshalled in favour of a charity and of the apportionment of assets 
cannot arise in the case of the estates of testators who have died 
since August 6, 1891 (m). 

Sect. 4. — Ascertainment of the Objects oj the TrusU 
Sub-Sect. 1.— /« General. 


244. Subject to certain statutory restrictions on gifts to charity («), 
where a clear charitable intention is expressed it is never allowed 
to fail on account of the uncertainty or impracticability of the 
object, but the particular mode of appKcation will be directed 
et/’^pres by the King in some cases, and by the court in others (o). 
The principle is that the court treats charity in the abstract as the 
substance and the particular disposition as the mode of the gift (p), 
and draws a distinction between the charitable intention, which 
must be clear, and the mode of executing it, which, though 
vague and indefinite, does not affect the validity of the gift. 

The existence or non-existence of a charitable intention is a 
matter of construction. It is not dependent on the use of any 
particular w^ords (q), but is deemed to exist wherever a testiitor 
intended the subject-matter of the gift to bo applied in charity, 
notwithstanding the failure of the particular object or mode of 
application indicated (r). 

245. A benignant construction is placed on charitable bequests («). 
If a testator declares his intention to give the whole of his estate 
to charity, but specifically appropriates part only, the general 
intention in favour of charity prevails, and the proportion not appro- 
priated by him will be appropriated by the court to charity (u). 
Similarly, precatory recommendations in favour of particular 
charities do not prevent partial application in other ways (b). 

The court infers from very slight circumstances that a testator 
means to give the whole of an estate to charitable j) n-po8es(c) ; but 
no such inference is made if the testator is aware that the specific 
charitable payments which he directs do not exhaust the property 


(w) See p. 124, ante. The case law on the subject, which may now be regardod 
as pn^tically obsolete, and which in a few years will be quite obsolete, is 
accordingly omitted here. The subject will be found fully dealt with in Tudor, 
Law of Charities and Mortmain, 4th ed., pp. IM el aeg. 

Cn) See pp. 124 el ssq., ante. 

(o) Mi^gridye v. Thackwell (1 802), 7 Ye®. 36, where Lord Eldon considen 

the earlier oases ; J^ilU v. (ISlfi), I Mer. 55 ; Re White, WhiU v. White, 

[1898]2 Oh. 41 . 53, 0. A. ; Re Fcreater (1897), 13 T. L. K. 555 ; Re Pune, LiUey 
V. [1903] 1 Oh. 83. 

(p) Lytma Curporalion ▼. Bengal (Advocate’General) (1876), 1 App, Cas. 91, 
113. See also Mtlh v. Farmer, supra, at > 101. 

(q) See pp. 155 el seq., post. 

(r) QeeCtarkY. (l 853), 1 Drew. 642, 644, and cases cited pp. 155, 166, post. 

(«) WeirY. Orum-Brawn, [1908] A. O. 162, >67 ; and see Dwndts Magistrates v. 

Morris (1858), SMacq. 134, H.L., per Lord CBAKWORTU,at p. 166: Thera has 
always bera a latitude allowed to charitable bequests, so that when the ^nerai 
intention is indicated the com't will find tiie means of carrying the detuLs into 
(q»eration.’* 

(e) Beverley Corporation ▼. A.-G. (1657), 6 H. L. Cas. 310, per lifjrd 
OfuirwoitTH, L.O., atp. 3ft, approving the Qootanne laid down in Arnold v. A.-Q, 
(1698), Show. Park Oak 22, and in A.-Q. v. Mmson (1753), Amb. 190. 

{8} Moygridge j. TkaeksM^ eapra. 

A^^v. V. Skismarf Oo. (1826}, 2 Bum. 467, 
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given to Uie trustees (<i) ; nor can- a charitable intentiim be lafer^ 
from the fact that the trustees are a charitable society and are 
given a wide discretion (e). 

A gift to a legatee " for the charitable purposes agreed up(m between 
ns ” does not imply a general charitable intention, Wt only a limited 
charitable intention for the pnrposes agreed (/), and evidence is 
admissible to show what these purposes are, but not to limit the 
amount of the gift (ff). 

246. When a fund raised from numerons contributories is vested 
in trustees, the latter have implied authority to declare the trusts ; 
and trusts so declared wjll be binding until'set aside at the instance 
of either the Attorney-General or one or more of the donors (h). 

Sub-Sect. 2.— Extrinsic Evidence, 

247. The true construction of ancient inslraments of trust may 
be aided by evidence of long usage and acquiescence (i), and where 
such instruments may be construed in two ways the court inclines, 
if possible, to the one supported by long usage (k) rather than 
assume that a breach of trust has been committed (1). But usage 
cannot be held to sanction a clear breach of trust (w), nor as a 
rule can evidence of long usage be admitted to vary a trust the 
terms of which are free from ambiguity (n). 

248. Evidence is admissible of contemporaneous documents and 
uBa<^e (o), of the circumstances attending the execution of the 
trust document (p), of the contemporaneous acts of the donor (q), 


S Beverley Corporation v. A.-G. (1857), 6 H. L. Cas. 310, at p. 309. See 
. V. Bristol Corporation fl820), 2 Jaa & W. 294 ; A,-0, v. Drapers* Co. (1840), 
2 Deav* 508 ; A.^0, v. Windsor (Dean and Canons) (1858), 24 Beav. 679. See 
further on tUs point p. 176 ,jpo8^, 

(e) He Freeman^ [1908] 1 On. 720, C. A. ; and see also p, 145, anU, 

(/) Re Ilaxtahle, [1902] 2 Oh. 793, 79(>, C. A. 

h) 

(h) A.-G, T. Mathieson, [1907] 2 Ch. 394, C. A.; A,-G, ▼. C^apAam (1855), 
4 De G. M. A G. 626. 


(f) A.-G. V, Bristol CorporatUm (1820), 2 Jnc. A W. 294, 321 ; A.-G, t. 
Smythies (1831), 2 Boas. A M. 717, 749. As to extrinsic evidence, see also 
pp. 159, 160, 163 €t seq., post. 

(A) Ibid. ; and see A.-G. v, Eockoster Carporatpon (1854), 5 De G. M, A G. 
797 822 

(n A.'~a. T. Sidney Suteeae CoOege (1869). 4 Oh. App. 722, 732. See aleo 
Bruce v. Deer Preebytery (1M7), L. £. 1 So. s Div. 98. 

A.’-Q. V. BrieM Oorponih'on, at p. 321 ; Drummcnd ▼. A.-O, (1849), 
2 X. Oat. 887, 861 ; A.-O. v. ^hfOer OarpunOion^ supra, at p. 822 ; A,-G. 
T. St. dbkn’e NcigdtcU (1863^ 2 Do Q. J. & Sm. 621 ; and see Be Swmma Grammar 
Sdheol, n894] A. 0. 232. In aome caaee, however, a legal origin for long naage 
isoonaietent with the inetminent of Jarust hae preanmed (Queanp Ootkge 
0)11,(1821), Jm. 1 ; A.-G. v. Middleton (1731}, 2 Vee. 330; A Sk. IfMetae 
Aeane (hadih) (1869), 00 X T. 332 ; A.-G. v. Dalton (1831), IS Beav. 141>. 

(n) Av.0. V. Oakupt (183n 23.Beav. 248. 283; A.-G. r. ». <Jroe$ Sm 
— A.-G. V. Gould (1860), 


(1833), 17 Beat. «», ^ 

Weet (1838), 27 X J. ,(««•) 78® : A.-G. v, 


28 Beav. 483, 301 ; A.-G. v. 
(1833), 17 Bear. 83$. 


_ J. , (OH.) 788 _ 

(o) '^U m 4V. TRhwh (1842), 9 CL & Fin. 833, H.X ; 6run^iao»ir.'A.-G» 
atp. 837 ; Ahtrdeen jUieer^ v. Irvine (1868). X X 78o. ft Biv. 289; A.-0.t, 
Awdenon (1888), 57 X 043 ; and oea p. 181, 

(*) A.’G. V. Anderim, 

Jo) A.-G. V. Oambridge (1836), 24 Bear. 883,899; 

X Om. 339, T. Dnmnrn 


gPQwwf (Hmm and OMO), 8 H. ! 

Ol^peralihn 
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of the esriy appKoation or distribotioa of the fundi (r), and (rf the eaar. 4. 
coQstoetion placed on doubtful questiona which arose in the eadly Aaitertibi* 
administration of the trust («). The oontemporaneons acts of the 
donee are of little value for the purpose of placing a construction 
upon any instrument of gift executed by a donor. They only show th eftm t. 
the intention and the view with which &e donee accepted the gift (t). 

249 . In the absence of any document declaring the trusts of a Dstansiaa- 
fund, their nature may be determined by usage. So, whore property ^ 
has l^n held from time immemorial for the use and repairs of what 
originally was the only church in a parish, the moneys are not doeummt. 
applicable for the purposes of a new chur<ih in the same parish (a). 

The trustees’ accounts showing the application of the income TrmteM’ 
of a fund for a long period may determine the charitable purposes aeconnw m 
on which the fund is held (b). 

250 . Parol evidence is not admissible for the purpose of inter- Vb^i 
preting a patent ambiguity, as where a blank is left in a trust deed or 

will (c), though it may be admitted to cure a latent amifiguity, that 
is to say, to ascertain the meaning the testator affixed to the 
expressions he used (d). 

Evidence of intention is not admissible to cure an error in Error in 
description («). dencriptlon. 

'Where the document of trust is lost, the court will take into secondary 

consideration existing copies (/). evidence of 

loBtdocamunt. 

Sub-Seot. d . — Failure or Uncertainty of Object at Date of Creation of TrusU 

251 . The rule stated above that effect must be given to a clear (y ^owirtJ- 
charitable intention is applicable to gifts for general charitable pur- 

poses where the testator has neither specitied the objects of his bounty 
nor indicated any particular way of carrying out bis intention ; as 
in the case of bequests for charitable purposes generally {(f), or 


(r) Shore v, Wihon (1842), 9 Cl. & Pin. 355, 669, H. L. ; A.-G. v. Brazen Noee 
ColUge (1834), 2 CL & Fin. 295. 

($) A.-G. y. CaiuB College (1837), 2 Keen, 150. 

(i) A,~G, ▼. Trinity College ^ Cambridge (1856), 24 Beav. 383, 399. It is not so 
wheoEO the trusts are accepted conditionally or subject to certain quaiiS^iioiis, 
which the court may collect from contemporaneous trunsaotions as evidenced 
by documents or usage v. Draperd Co. (1843), 6 Beav. 382, 386, and oases 

there cited). 

{a) Be Church Eetate Charity, Womdeworth (1871), 6 Ch, App. 296 ; but see 
p. 151, orde. , 

(h) Be St. Bridde, Fleet Street (1877), 85 Ch. D. 147, n. 
c) Baylia i. A.-G. (1741), 2 Atk. 239. 

Id) SJi^ v. Wihon, sujm, at p. 890 (“godly preachers of Christas holy 
Ckmel*’); Drummond A.-0. (1849), 2 H. L. Gas. 837, 862 (“Protestant 
Zliseenters “) ; A.^G, v. Clapham (1854),e^ De G. M. & G. 591, 627; A,-G* v. 


Bmmley 


1, 6 De G. 14L A G. 258, 268 ; A.-G. v. Dartmouth 


(«f BrituS^mt Md Hoipital M inUtnMet r. Boyal Hoapitul for JneurMet 
aWb 89 L. T. 495. 

■ V. OatM CorporatiM (1848), 8 Dr. * War. 894t V. For* 

(mjgy IT fcftT. 495. 

t, ii!**4ab(1772}, Amb. nZi Mori»y. DurkmU OUkop) (1805), 10 
Vii^888,540: iCiItirT.Jbw(m(1837),5€nU*Fiii. 99, 109. 
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in relief of poverty (%}. or for the advancement of education («) or 
religion (k) generally. It also applies to charitable gifts where the 
testator has indicated the class of objects to be benefited, as the 
poor of a particular place (t) or the clergy of a particular sect (mX 
without prescribing the particular way in which his intention is to 
be carried into effect. In all of these cases the law supplies the 
mode of effectuating the intention (n). 

Effect will also be given to a charitable intention where a 
testator omits the names of the charities he wishes to benefit (o), 
or directs a fund to be applied to such charitable uses as be shall 

direct, and leaves no direction (p). 

«• 

252. Where the institution indicated by the testator cannot be 
identified ( 9 ), or has never existed (r), the gift does not fail, but 
will be applied cy-pres. 

A bequest to a charitable institution which at some time 
existed, but had ceased to do so in the testator’s lifetime, whether 
before (a) or after (a) the date of his will, is construed to be a bequest 
for the benefit of the particular institution (i>), and, unless a general 
charitable intention can be proved (c), lapses (d). There is no lapse, 
however, where the institution has not wholly ceased to exist (s), nor 
of course where there has merely been a change of name (/). So 

i h) A.-O, V. rnmee (1728), cited Amb. 422. 
t) Whtrkfr v, Htme (1858), 7 H. L. Gas. 124. 
k) Re White, White v. WhiU, [1898] 2 Ch. 41, 62. 

1) A.‘G. V. Wit/mism (1839), 1 Boav. 370. 

7n) V. Hickman (1732), 2 Eq. Cas. Abr, 193 ; A.-O, ▼. Gladstone (1842), 

13 Sim. 7. 

(•w) Alille V. Farmer (1815b 1 Mor. 56, 95. 

(o) Re White, White ▼. White, supra, where the pift was to '* the following 
relipious societies, viz., ; Pieschel v. Paris (1825), 2 Sim. & St. 384. 

(p) Syderfen 1 Vern. 224; Anon, (1702), cited 1 Mer. 59, u.; 

A/it)s V. Farmer, supra; A,-G. v. Fletcher (1835), 5 L, J. (cn.) 75 ; Pocock v. 
A.-G, (1876), 3 Ch. 1). 342 ; Re Pyne, (^1903] I Cn. 83; and compare Wheeler v. 
Sheer (1729), Mos. 288, 301, where failure to name any charitable purposes 
111 a f'odicil was bold to be a revocation of the chaiitable intention. 

(</) Simon v. P»arher (1828), 5 Buss. 112; Gibson v. Coleman (1868), 16 W. R. 
892; Re Kilverfs Trusts (1871), 7 Oh. App. 170. 

(r) Losvtmhe v. Winiringham (1850), 13 Beav. 87 ; Bunting v. Marriott (185^, 
19 Boav. 163 ; Re Clergy Society (1856), 2 K. & J. 615 ; Re Maguire L. B. 

9 Kq. 632 ; Clark v. Taylor (1853), 1 Drew. 642, 645 ; Re Davis, [19021 1 (5h. 876, 
where it was said that wWe there is a gift to a chanty which never 
existed at all the oourt acts upon even a small indication to show that a purpose, 
arnl not a person, is intended. See also the Irish cases Daly y. A,-G, (186(B, 11 
1. Ch. R. 41 ; Re Geary (1890), 25 L. R. Ir. 171. But see Re Brightwen (1907), 
Times (February 7, 1907), where, the society intended to be Itonefited being 
non-eitietent, the legacy was held to have la]>sed. 

(«) Lang^ford v. Gmoland (I 86 jB, 3 Giff. 617; Makeown y. Ardagh (1876), L R. 
10 Eq. 446; Re (hey (1885). 29 Ch. D, 660. 

! a) Re Rymer, Rymer v. Stanfield, [1895] 1 Ch. 19, C. A. 

\b) Re Kilverfs Trusts, supra, at p. 173. 

/cj Clark y. Taylor, supra, at n. 644 ; Marsh y. A.^G. (1860), 2 John. 4b H, 61. 
df) Russell y. KelleU (1855), 3 Sin. & G. 264 ; Fisk y. i.-G. (1867X L. R. 4 Eq. 
521 ; Purday y. Johnson (18881, 5 T. L. R. 117 ; and the other oases cited in the 
three preceding notea As to ihe effect of the dissolution of the institation after 
the death of the tosUtor, see pp. 160, 161, 169, post. 

{9)R»9*y a school which was dosed during the week, but used on Sundays 
{Re Rortfig, [1907] 1 Ch, 166) ; and see also Re Bradfield (1892), 86 80 L Jo. 646, 
where fhe dosing of # bittidic^ a sodety did not create a lapse ; and n. 160t|Md» 
4/) Rotifer (1907), 89 L.T, 495. ^ 
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there ie no lapse where an institution which has ceased to exist 
was named merely as the channel for carrying out a charitoble 
intention (g). 

Where the institution disclaims the legacy it lapses (It), unless 
given upon special trusts, as distinguished from the general purposes 
of the institution (i). 

253. Where a general charitable intention is expressed, but the 
mode prescribed for carrying it into effect is illegal (k) or impractic- 
able (1), the intention is executed cy-pres. So also where the testator 
has intended to benefit a particular kind of charity, but the application 
directed by him is illegal or impossible {m\ 

254. Where there is a general overriding trust for charitable pur- 
poses, but some of the particular purposes to which the fund may be 
applied are not strictly charitable, or one of two alternative modes 
of application is invalid in law, the trust is good, but the trustees 
are resti'icted from applying the fund to the purposes or in the 
manner open to objection (n). Where, however, the charitable 
intention, apart from the particular mode of cai rying it into effect, 
is repugnant to the provisions of the Mortmain and Charitable 
Uses Acts, the gift fails entirely (o). 

255. A gift to charity is not allowed to fail merely because the 
application to the particular purpose is postponed (p), as by a 
direction to accumulate (g). An immediate gift to a charily is 
valid, although the particular application of the fund directed by 
the will may not of necessity take effect within any assignable 
limit of time, or may never take effect at all except on the occurrence 
of events in their essence contingent and uncertain (r). Accordingly, 


(y) See lie Uvei/ (1885), 29 Ch. D. 000, 660. 

(A) Re SlertH. [1891] 2 Ch. 236, 242, C. A. ; Cherry v. AM (1836). 1 My. & Or. 

1-U. Ab to the enoot of the death or diBcluiiner of a tr .istoo, nee p. ]i>H, paat, 

(i) A,~0, V. Andrew (1798), 3 Ven. 633; Denyer y, Dn (1829), Taml. 32; 
lierve v. AML (1813), 3 Hare, 191 ; ^far$h y. AML (1800), 2 John. & H. <il ; Rb 
jfWor (1888), 58 L.T. 538, 543; and see /fe Jlfonn, Hardy y. A.-G^„[1903] 1 Oh. 232. 

(k) Va Coata v. De Paa (17541, Amb. 228; Cary ▼. Abbot (1802), 7 Ves. 490; 
Martin v. Margham (1844), 14 Sim. 230 (illogiU trust for accumulation) ; AML 
V. i^nt (1850), 3 De G. & Sm. 704 (legacy to proyide»the inmates of a workhouse 
with inu>xicatiug liquor). 

(l) Muggridge y. Tkackwdl (1802), 7 Vos. 3G, 69 ; y. Bristol OffTporation 

(1820), 2 Jac. & W. 294, 308 ; Chambei layne v. Brockelt (1872), 8 Oh. App. 200 ; 
sea also pp. 190 et Beq,, puat 

(m) Biacfie y. Jackaon (1886), 35 Oh. D.MOO (estnblishmont of soup kitchen); 
A.-O. V. Guiae (1092), 2 Venrn. 266 (prtqmgution of particular religinn) ; Bunting 
V. Marriott (185-1), 19 Beav. 163 (reduction of debt on itarticular church). 

(n) Hunter t. AML^ [1899J A. 0. 309, per T^ord Davey, at p. 324; Sinndt y. 
HerbeH (1872), 7 Oh. App. 232 ; Re Douglas (1887), 35 Ch. D. 472. 

(o) OirdlesUnte v. Creed (1853), 10 Hate, 480. »Soe, howoyer, the effect of 
the Mortmain and Charitable Uses Act, 1891 (54 & 55 Viet. c. 73), and p. 133, anfe. 

(^) This class of gift must be disftngoished from {gifts which are conditional 
upon a future and uncertain event Ute Swain, [1905J 1 Ch, 669, 676, C. A.). 

iq) Martin v. Margham^ supra; Harbin y. Masierman (1871), L. E. 12 Eq. 559; 
Wnarton ▼. Masterman, [1895J A. 0. 186 ; Re Swain, snpra, at p, 676. 

(r) Be Swain, supra, per Stieuko, L.JT., at p. 67G, stating the effect of the 
rule laid down in ChanAerlayve t. JBrochett, supra ; and see A.-G. y. ^lander 
(1790), a Bro. 0. C. 166 ; biscoe y. JacksPn (1886). 35 Ch. D. 460. ^pompare 
A^-0. T. Cravm (&W) (1856), 21 Beay. 392, where a trust apparently oontingoiit 
wae held immediately applicable. 
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bequests for the erection of almshouBes {$) or schools (f) when iho 
necessary sites should be obtained, to endow a bishopiie in a certain 
place in case a bishop should be appointed (a), or to endow any 
additional church which might be erected (b), or bequests the 
application of which is postponed until a licence in mortmain is 
obtained (c), have been supported. 

256. Where a testator shows an intention, not of general eharity, 
but merely to beiieht some particular charitable institution, or to 
accomplish some particular charitable purpose (d), then if by force 
of circumstanoes it is impossible to carry out the testator’s object, the 
gift fails, and is not applicable cy^prea to other charitable purposes (c). 
Similarly, if subscriptions have been collected for a special charitable 
object which cannot be carried out, they must be repaid to the 
subscribers (/). 

257. Where a gift for the establishment of a charity is void as being 
illegal, a secondary bequest for the endowment of the charity also 
falls (g). If, however, an option is given so that the gift may be 
employed in other ways, the gift is good (A). 


(«) Chamherlame v. Brocleett (1872), 8 Ch. App. 206 ; and see also FhilpoU 

SU Gearye'e noBpiial {FreatdetU etc.) (1857), 6 H. L. Oas. 338, 369. 

(^) Hemhaw v. Atkinson (1818). 3 Madd. 306. 

(a) A.^G, T. Chester (Bishop) (1785), 1 Bro. C. C. 444 ; Society for Propagation 
of the Gospel v. A •G, (1826), 3 Kuss. 142. 

(b) Sinnett v. Herbert (1872), 7 Oh. App. 232. 

(c) v. Downing (l^dy) (1769), Amb. 671 ; A,-G, t. Bowyer (1798), 3 
Vos. 714, 728 ; AhhoU v. Fraser (1874), L. R. 6 P. 0. 96. 

(d) K.g.<, to redeem a mortgage on a ohapel (Corbyn y. French (1799), 4 Yes. 
418, 433); repair a school (A.-^. v. Hinocman (1S20\ 2 Jac. & W. 270) ; pur- 
chase a right of presentation {Cherry v. Mott (1836), 1 My. A Or. 123 ; Re We! stead 
(1868). 25«Beav. 612); erect special almshouses {Re White (1886), 33 Ch. D. 
449); build a church (A.-(?. v. OxftYrd (Rt«A(w) (1786), 1 Bro. 0. 0. 444, n.), 
or college fiVew v. Bondker (1867), L. K 4 Eq. 656), or institution (A.-(7. y. 
Whitchurch (1796). 3 Vos. 141); or to carry on a periodical {Marsh y. Means 
(1857), 3 Jut. (n. a) 790), 

(c) A, -(7. y. MinshuU (1798). 4 Ves. 11, 14; Clark Thy Zor (1853), 1 Drew. 
642. 644; Russell y. Kellett (18561, 3 Sm. A G. 264; Re Randell (1888), 38 Ch. D. 
213 (gift to an incumbent so long as the sittings were fim); Be Blunt, 
[1904^ 2 Oh. 767 ; Re London University Medical Sciences Institute Fund (1908), 
24 T. L. R. 820, where there was a bequest to a fund for establisbinga paxtioular 
institute, and on the failure of a scbeme to establish the institute there was a 
consequent failure of the charitable gift, the cy-prts doctrine not being applicable. 
See also Re Unite (1906), 76 li. J. (oH.) 163, where the gift did not wholly l|^ ; 
and p. 198, 

(/) Re London University Medical Sciences Institute Fund, supra. 

(jf> y. Oliver (1849), 11 Beay. 481; and see A. -G. y. Goulding {VISB), 

2 Bro. 0. 0. 428; A.-G. y. Whilchurch, supra; Chapman v. Braum (l801^ 
6 Ves. 404; Limhrey ▼. Gurr (1819), 6 Madd. 161; Price y. Hathaway 
(1822), 6 Madd. 304; Be Tay/er (1888} 68 L. T. 638; Edwards T. Eoa hsm, 
17 JFur. 693 ; Cramp v. Play food (1868), 4 K. A J. 479 ; A.-G. ▼. Hodgson (1846), 
16 146. Gifts in these oama were under the old law held ydd beesiose 

the money bad to be laid out in the purchase of land or for other pur- 
^ poses obnoxious to the law df mortmain. As to personid estate directed by will 
' to be laid out in land, see Mortmain and Chantable XTses Act, 1891 (64 A 65 
Viet 0 . 73), s. 7 ; and p. 136, ante. Where the testator direct or udioated 
My olr^y in mortnmin was to be purchased or used, the was 
nomyK {PhUpott y. St George's Hospital {Presidesa fl<e.)(1867), dS. K tte. 
338, luilnaBes there mte^i ilr (1877), 7 Oh^ 

Borreshy y. HMna (1740), 9 Mod. Bsp. 221 i Favmhim OarporaUm T* 

« 1>« Q. II, SSO; Dhrmt. SowmtilSM), 1 E. 4 J. SW,^, 
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H, however, the primary trust, whether it be of a charitable (i) 
or a private (J) nature, is valid, it is not affected by the failure of 
a secondary trust. 

268. A gift to establish a charity on property not itself devoted 
to charity (ib), of which the testator has no power to dispose, fails 
ab initio (1). 

269. Where a legacy has been bequeathed to a speciffed charitable 
institution, extrinsic evidence may be adduced to prove that such 
an institution exists (m), or to remove a latent ambiguity as to which 
of two societies a testator intended to benefit (n), and if necessary 
an inquiry may be ordered to decide ths latter question (o). in 
short, the course to be adopted to find what legatee answers tlie 
description given in a will is the same in the case of a legacy to a 
charity as in the case of a legacy to an ordinary legatee (p). 

260 . A trivial error in describing the legatee does not invalidate 
the gift, if the intention of the testator is clear (g) ; and where 
an institution is accurately described, a direction as to the utilisation 
of the money not applicable to the circumstances is immaterial (r). 

261. In case of ambiguity, where the testator describes the 
institution he intends to benefit as being in a particular locality, 
the legacy will primd facie go to an institution situated in the 
locality named, though the name used is more like that of an 
institution in another locality (s). 

On the other hand, a legacy to the hospitals of London was not 
limited to hospitals within the cit;^ of London (t) ; while a gift 
to ** all and every the hospitals," without further description, was 
confined to hospitals in the locality where the testatrix resided (u). 

262. The context of the will is also important, and may show 
that the description of a charity is exact, and not loose (x), or 


(0 A.-0. V. aupnty (1804), 10 Ves. 22. 

(i) Blandfvrd v. Thacherdl (1793), 2 Vos. 238. 

Ut) A.-0. V. LotudoleiLorii (1627), 1 Sim. 103 (school) ; and see also Hoar* v. 
J7<iare(1887). 36L. T. 147. 

i l) Thumvum v. ahaketpeoT (1860), 1 De O. F. A J. 399 (mnaeum). 
m) V. SotMfV (1842), 1 Y. A 0. Ch. Cas. 634. 

n) BeKUvert'tTrutU (1871), 7 Ch. App. 170, 173. 

Middlnm v. Clitherow (1798), 8 Yes. 734; Be Dymond (1900), Timet 
(2nd Affirfi, 1906). 

' f) As Kilvtri't Truett, tupra, at p. 174. 

J) Be Maguire (1870), L. B. 9 Eq. 632,; Mahetmn ▼. Ardagh (1876), I. B. 10 
Bq. 443 : e.y., where a society had changed its name, hut not its objects (As 
KUeerft l^ruete, tupra; Be Bouter (1907), 89 L. T. 493. 

(r) As where a vioar is described as rector {liepikmtm v. EUit (1842), 3 Beav. 
34 ; amitk v. Bug^ (1859), 8 Jur. (w. S.) 903. 

M Wi/eonr. Squire, tupra; Be (1897), 13 T. L. B. 873, where the 

** Ssig’s Cross Hospital " was comstraed to mean the Great Northern Ilosuitai, 
King's Omaa, in preference to the Xing's Cross Hotmital at Dundee ; Bradthaw 
V. Thompien (184^, 2 T. A C. Oh. Oas. 293, .where &e ** Westminster Ho^tal, 
Ohsiing OcoaB," was construed to mean the Ohsting Cross Hospital rather than 
1^ Westminster Hospital or the Boyal Westminster Ophthalmio Honital. 
Seealao Be OUeray Seektu (1836), 2 K A J. 616; Be Oluhb (1897), 14 T. L. B. 66. 

(ft WeMaet v. (1864), 33 Beav. 884 ; and see JHUkam v. Ohemt 4 

Xiag. 706 : Bed^ird v. ffrutweU (188^ 3 0. A P. 242. 
jiQ Jfeefers V. jKaetera (1718), 1 P. Wma. 4ao, 423. W 

(•) Bradthaee v. Themitou, tupra, wham the dasciiptian was amhigucoa, and 
A^gonenl hoerihd ORM) held entitled to tshs • lega^ in preference to an 
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CHABmtS. 


that the testator did not intend to benefit institutions of a 
particular character (a). 

263, The closing of one branch of a society does not cause a 
legacy to it to lapse (b). Similarly, the conversion of a chapel of 
ease into a separate ecclesiastical district does not involve the 
forfeiture of a trust previously applied for the repair of the chapel (c). 

Conversely the amalgamation of the institution intended with 
another institution does not affect the validity of the gift {d) ; and 
where both institutions were intended to receive legacies, the two 
legacies will be paid to the amalgamated institution (c). 

The fact that a dissolved institution satisfied the description given 
by the testator better than an existing society does not prevent an 
existing society, which answers the description sufficiently, from 
taking the legacy {/). 

A legacy to an industrial school, which owing to the provision 
of free State education adopts a different method of attaining its 
objects, does not lapse on that account {g). 

264. Where the ambiguity is latent, as in the case of a description 
in a will applying equally to more than one institution, extrinsic 
evidence is admissible to determine which institution the testator 
had in his mind (fe) — e.g., evidence to show that one of the 
institutions which claimed the legacy did not exist when the 
testator was resident in the locality (i), or that the testator was 
interested in (/), or had declared he would leave a legacy to (fc), or 
had subscribed to(Z), a particular charity. 

Where it is impossible to determine which of several charities the 
testator meant to benefit, the legacy may be divided between them (ni) 
in equal shares or otherwise or, with the consent of one of two 
charities, the wliole may be given to the other (o). 

ophtlmlniic hospital, because in other gifts in the same will, whore the testator 
ifitciidcd to beuefit instiiutioiiB for particular complaints, he had said so in 
express tonus; Re Afchin (1672). L. it. 14 Eq, 230; and see Wallace y. 

(18(34). 33 Beav. 384, 302. 

(rt) E.ff., rate-supnorted {LechmereY. Cartier (l8o5), 24 L. J. (OH.) 647; Re 
Davm (1872), 21 W. E. 154). 

i h) lie Ihadjield (1892). 36 Sol. Jo. 646 ; and see pp. 156, 157, ante. 
c) Re Ulmuksley'e Charity (1901), 17 T. L. E. 123. 

d) Re Adame (1888), 4 T. £. E. 757 ; and see Re Wihon (1854), 19 Beav. 594. 

f) Rt Jvy (1888). 60 L. T. 175. 

f) Oiddmll V. llohne (1854). 2 Sm. A G. 31. 

(g) Playfair v. Keho Ragged School (1905), 7 F, (Ct. of Sess.) 751. 

(/») Middleton y. OUtherow (1798), 3 Ves. 734; v. Bcmtrc (1842), 1 

y. & 0. Ch. Cas, 654, 656; Re J/ueeey*e Charities (1861), 7 Jur. (n. 8.) 325; 
Re Briscoe (1872). 26 L, T. 149; Re Feam (^1879). 27 W. R. 392. See also 
the non-chMitable cose Charter t. Charter (1874), L. E. 7 H. L. 364, 370, 371, 
376 Re Beak (1890), 6 T. L. E. 308, ahd p. 155, ante. ^ 

(t) King's Golkgt Hospital v. WMldon (1854), 18 Beay. 30. 

(j) Gibson v Coleman (1868), 18 li. T. 236. 

(k) A.-O. V. Hudson (1720), 1 P. Wins. 674. 

u) Bunting v, Afarrtoit (1854), 19 Bear. 163; Re Kilver^s Trusts (1871), 
7 Oh. App. 170, 173; UakmmiY. Ardagh (1876), I. E, 10 Eq. 445; Re Feam, 
suj^a; Re Bradley (1887), 3 T. L. B. 668. 

(«i}'4|hioi* V. EorW (1829)^ etted 3 Hare, 195, n. : Bentteti v. Hayter (1839), 2 
Benv. 81^ Re Alehin^ supra; and see Waller v. Childs (1705), Amb. 524. 

! h) Bennett y. Hayter, eupra. 
o) Jhpdiag V suptgi 



Part HI.— Chahitabm: Trusts. 


161 




265. Where a fund was given to trustees to pay one-tenth of the 
income^ to a named society, “ or some one or more kindred 
institutions,*' the gift was alternative, and not substitutional (p), 

Sub-Sbot. A^^Failurt of Ohfect Muhttequetitly to Oreaticn of Trusts 

266. .When a charitable trust has once come into operation, it 
can never cease during the period of its intended continuance, 
whether such period be perpetual or limited (</), and notwith- 
standing a misapplication of the property extending over many 
years (r). 

Accordingly, if the dedication of the preperty devoted to charity 
was intended by the testator to be perpetual, and the trust took 
effect originally, but subsequontly failed owing to the objects 
becoming impossible of accomplishment (a), the trust itself does not 
result for the benefit of the heir or next of kin or residuary iogatees 
of the testator (<), but the intention of the testator will he carried 
out by means of the cy-pres doctrine (a). If the dedication bo 
perpetual it is immaterial that the objects specified are not of 
necessity a permanent class; for if they fail the court will administer 
the funds cy-ptra (h). 

Where a legacy is bequeathed to a charitable institution which is 
in existence at the death of the testator, but is dissolved prif)r to the 
payment of the legacy, the legacy is treated as part of the assota of 
the extinct institution and applied accordingly (c). 

Sub-Sect. 6 . — HeUgumi Trv8t§» 

267. One principle applicable to all charities without exception 
is that the intentions of the founder are to be carried into efT( 3 ct so 
far as they are capable of being so, and so far as they are not 
contrary to law or morality. If, therefore, the fonnd(T has dinictod 
that only persons conforming to particular religious doctrines 
shall be recipients of his bounty, his will must be ‘'ollowecl(^i). 


J/j) Re Delmnr Cluiritable TruM, [1897] 2 Oh. 1(13, 1(17. 


q) A»~G, V. Green (1789), 2 Bro. 0. 0. 492; Jnn^pfiraM Soriety v. Vrire 
(1844), 1 Jo. & Lat. 498; A.-Q.y. West (1858), 27 L. J. (on.) 789 (|)orpotuai 
chariteble rent-charge). 

(r) A.-G, V. St. Johns TIitspital, Bedford (18(14), Id Jur. (n. 8.) 897. 

(«) trusts for the benetit of the pupils {[nrorptrated SoHdy v. Brire, sujtra ; 
Re Tem^phmoyU School (1869), 1. R 4 liq. 295), or master [Aylet v. Dodd (1741), 2 
j|^||^238) of a particular school which was subsequontly closed, or for a mshool 
Mm was purchased compulsorily and conyerted into a dock {A..-G, v. 0/yn (1841), 
12 Sim. 84), or of land for a burial ground* which was siib.seqiiontly closed ( CVirnp- 
W V. Liverpool Corporation (1870), L. B. 9 Eq. 579); and see Re St. Pancras 
Burial Ground (186(1), L. R. 3 Bq. 173. 

(t) See A.-G. v. Qrem^ eupra. As to the doctrine of resulting trusts not being 
M a general rule applicable to obarities, s|e n. ISO, post 

(aVj^..(?. V. London Corporation (1790), 3 Bro. 0. ( 5 , 171 ; A.-G. v. /ronmonyers^ 
Co. (1833), 2 My. & K. 576 ; (1844) 10 Cl. * Fin. 908, H. L. (redemption of 
British slaves in Barbary) ; Re Rriaon (RtariUeB {1S73), L. R. 16 Eq. 1 29 (relief of 
poor nrisoneiis, failure of trust on abolition of impris^iiinicnt for debt) ; Dale v* 
Bowm (1897), 13 T. L. B. 466. As to ty^pres application, see p. 190, poet. 

W\ A.'^G. T. Lawee (1849), 8 Hare, 32., 

M J3U SUvifi, Slevin v. Hepburn, [1891] 2 Ch. 236, 0. A. ; Re Soiey (im), 17 
T.lu ’&.llB; Re Brighti 
HayUtr v. Trego (1828), 5 


Times (February 7, 1907) ; and , lilt <dso 
As to Whetlieran institution is » is not 
de&not^ see Re Auek^ 'Brutf/ v. Madcey, [1896] 2 Ch. 727. As to gifts to institu- 
eessing to eadst in i£e lifetime of the testator, see p. 156, ante. 

V. Calvert (1857), 23 Beav. 246» per Eoiollt, M.B., at p. 255 
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d68. In the absence of express direction, there b in the ease ol 
eleemosynary and educational charities a presumption against the 
intention of the founder being that the recipients shall be persons 
bolding a particular form of religious belief. Thus, in eleemoqrnuy 
charities the religious opinions and tenets of the founder are wholly 
to be disregarded. The presumption is that he intended to mclnde 
persons of all persuasions, and the burden of proof lies on those who 
seek to exclude any (e). 

In gifts to educational charities the opinions of the founder ue 
only of value where some directions may have been given by him 
relative to the religious ijpstmotion to be given to the pupils to be 
taught, and then only for the purpose of explaining and elucidating 
any obscurity or ambiguity which may be found in such direction ( /). 

289. In the case of a charity for the support of a religious 
establishment generally or the purpose of religious instruction, 
two presumptions arise : first, that the founder intended to support 
an establishment belonging to some particular form of religion, and 
that he intended some particular doctrine of religion to be taught ; 
and secondly, that this establishment and doctrine were those 
which he himself supported and professed, and the court will look 
carefully at his course of life and conduct and spell out expressions 
not merely in the instrument of foundation, hut in his will and 
works, to ascertain what were the doctrines and opinions entertained 
and professed by him (g). 

270. A trust for the purpose of building a church or otherwise 
for maintaining and propagating the worship of God, containing no 
more precise expression of intention, is construed as a trust for the 
advancement of the establisbod religion of the country (/t). Where 
the inslrument of foundation was made prior to the Beformation, it 
was construed as though made after that date (»). 

The expression “ Presbyterian ” does not denote any particular 
doctrine or mode of worship (k). 

The intention of the founder is a question of fact (Q, not always 
easily ascertained (m). 

Where there is no expressed intention (n), or the language is 
ambiguous (o), and in those cases only, the objects uid mode of 


(Chiiroli of England) ; Onuydatlie v. Aikman (1812), 1 Dow, 1, U. L. (Soot 
secoders); A.-O. r. Pearum (1817), 3 Mar. 333, 410 j Jtfilligan V. MUcheu (I ‘ 

8 My. A Or. 72 (Scottish Dissenters}. . 

(e) 4.-0. V. CkUvtrt (1837), 28 Bear. 248, pfr Bomuxt. M.B., at p. 230; 

St. JoMt irotpiua, Bath (1876), 2 Oh. D. 334, 
if) A.-0. T. <Mvart, Mtpra, at p. 238 ; A.-ff. v. Clt/Ton (1863), 82 Beav. 396 ; 
and see As Leonard, Shorediieh, Parochial 8eho(dt (1884), 10 App. Gas. 

(g) A.‘0. r. Oalvui, eupra, at p. 036; Shore v. mteon (184Q, 0 d. ABin. 
333, H. L. ; Free Church ofSeottand v. Overtaun {Lord), [1004] A. 0. 313^.613. 

(h) A.-O. V. Poanoa, tupra, at p. 409; A.-O. v. Oatoert, oupra, atp. 238. 
O') A.-O. V. Qdm*, at p. 260 ; and see Olaegom OoUegt v, A.-0. (1848), 

IH.L. Oat.800. . , 

{k} 'A.-O. V. Bunm (1M9), L. B. 6 £q. 363, 374. With regard to PreehytesiBn 
hmsts, see ITMtoaod v. Meaie (1869), 21 L. T. 163; AVes C%«irdt Boo&ihi^. 


|m) Foley r. IT* 
a) A.*0. V. - 




|el A.-% V. Calvert, 



2Jao.AW,243, 

;|64®, 7 Hare, 44A 

at p. 268: A..O. V. Oinld (1860), 28 Beavl 483,^ ' 
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fikeontipg the trust may be ascertained from a oonBideration of 
extrinsic oircumstances. Thus, where vague expressionB, as Pro- Asiwrteta- 
testant Bissenters/' are used, extrinsic evidence is admissible to ttfntdTtte 
show what denominations are intended to be included (p). 

But evidence is not admissible to contradict on expresa trust (^), '*^JSf*** 
or to sanction a breach of trust (r), or to show the sense in which , 

woi'ds were used by particular individuals («), other than the authors 
of the trusts in question (t). 

271. In order that the trusts of a congregation of Dissonters may AAoerutn- 
be enforced by the court, it is not essential that the terms of the 
trust should be in writing (w). The court may ascertain what form of 
religious worship was intended from the established usage of the inte&cM. 
congregation (w). 

Inference also may be made to contomporaneous Acts of Parlia- 
ment to see in what sense the words were used in the u^e in which 
the deeds were executed (a), to contemporaneous deeds relating 
to the same chapel (b), or to a contemporaneous declaration of 
trust (c), or to the ecclesiastical history of the period (d)^ and where 
the trust is for the benefit of an existing congregation of DiRsenlerH 
the character of the congregation may be made tlie subject of 
inquiry (e). 

Tbe meaning of the founder of the trust may be explained by 
evidence as to tbe character of tbe congregation for whose benefit 
the gift was made (/). 


( p) Shon V. IVtlaon (1842), 9 Cl. & Fm. 390, II, L. In Rome oaaos Unitarians 
were held not entitled to participate ; but it has been said that upon most ocoa- 
sione they would now be considered to be Protestant Dissenters {Drutnuhoi^U v. 
A.-G. (1849), 2 H. L, Cas. H37, 883). 

M V. CUipham (18u4), 4 De G. M. & G. 691* 

(r) Drurnmond y. «tfpra, 

f«) [bid., at p. 863. 

(Q Jhid., at p. 858 ; and see p. 155, aide. 

(u) See also pp. 122, 142, anif. 

(w) A.~0. y. iPfar<o»*(1817), 3 Mer, 353, 400; A.^G. y. Murdt}ch (1849), 7 Hare, 
445 ; Orwammid y. A.~G., $upra. For a form of order directiug an inquiry as to 
usage, see A,~G. y. Fearstyn, Bupra, at p. 420, As to usage bmng presumptive 
evidence of trusts, see further, p, 181, pod. 

(a) Drunmond v. A.-G., Bupn, at p. 863 ; Shore y.' Wikofi. eupra, at p. 413. 

I A.-G. V. Anderson (1888), 57 L. J. (OU.) 643. 

I A •G. v« Clapham, mtpra, at p« 626. 

^ A.-G. V. Bunce (1868), L. H. 6 Eq. 563. 571, 572. 

^ j A.‘G. y. Murdoch, eupra; and see Dtll v. WcUmou (1836), 2 Jo. Ex. 
Jx. 48. Many denominations of Dissenters, in order to secure uniformity 
in tbe trusts of their obapels, schools, and other property, make use of model 
deeds which are in hSat carefully prepared dem relating to partioalar 
d^pels, schools eta, reference to which the trusts of other chapels etc. 
can he declared. The deiunninations which use such model deeds are the 


We4eyan Methodists, the Welidi Oalyinil^ Methodists, the Primitive Metho- 
dists, {oe United Methodist Church (Icnned, under the United Methodist Ghureh 
Act, 1007 (7 JSdw. 7, o. Ixxv.), from tbe union of tbe Methedist New Oonnem^, 
Bible COiristiaiis, and the United Methodist Free Churches, each of which 

. m .. a ■ « vv M _ •rr^s^ _ a an,. 131.^ 


uie moie unnsaans, ana we vunea jaemoaiss free wjuuu 

had it* own moM dm), and iha TJattad 9na Ckapel Churobea. f aa ja fona of 
a MMdal dead (Waalwao Hathodia& aaa Biuigrnlo^edia of FotaM, Vol. HI., 
pp. SIS «t MS. Oartaan other daaooiud&ma, ».a^ CongnffHonuiabt, BaptiaU, 
the Jhradqrtariaa Qhurah in En^aad. aad Hha Free Chtindi of Eagland, 
“pKnrkks*' fonna of da«i3a, vhieh it h jgmnmitj expedient to ttae; aap, aa to 
aato iMina, Ea»citopndi» of Forma, VoLUL, pp. 2tiS, 229. 

t/) A.‘ff. T. MMuti (1833), You. 683, whtoe taaehing **t|toOtopal of Ohru^ 
saStt t|>0 MIM o| «t(}Mid0X7 ** Vto M 
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272. In the case of Nonconformist chapels where no particular 
religious doctrines or opinions or mode of regulating worship appear 
in the will, deed, or other instrument creating the trust, the usage 
for twenty-live years (tj) immediately precedmg any suit relating 
thereto is to bo taln 3 ii as conclusive evidence that such religious 
doctrines or opinions or mode of worship as have for that period been 
taught or observed in any meeting-house may properly be taught 
or observed therein ; and the right of any congregation to hold 
such mectiing-house and any fund for the benefit of such congrega- 
tion or minister, or other ollicer of such congregation, is not to be 
called in question on account of the doctrines or opinions or mode 
of worship so taught or observed (A). 

Bui where any minister’s house, school, or fund shall be given or 
created hy any (ie(^d, will, or other instrument which shall declare in 
express terms or by reference the particular religious doctrines or 
opinions for the promotion of which the same are intended, then they 
shall bo applied to promoting the doctrines or opinions so specified, 
any usage of the congregation to the contrary notwithstanding (t). 

And where the direction is clear it is immaterial that it was 
contained in a deed void under the Charitable Uses Act, 1736 (&). 

273. In the ease of Homan Catholic charities the trusts, in the 
abstuieo of written documents, are to be ascertained from the usage 
during the last period of twenty years during which there has been 
consistent usage (/)• 

274. A fund given for the reparation ” of a church may in a 
proper case be applied in the erection of new buildings (/m) and 
paying the salaries of persons who look after the fabric or ornaments 
of the building (w). 

The endowment of a church means that the income only of the 
fund is to bo applied for the benefit of the incumbent (o) 

A gift to a parish church may be construed to be a gift to the 
parson and parishioners and their successors for ever (p). So also 
gifts to a vicar (q) and a Dissenting minister (r) may be gifts for the 

[g) V, Anderson (1888), 57 L. J. (ou.) 543, 546, 547. 

(A) NunooiifonuisU)* Ohapols Act, 1844 (7 & 8 Viet, c. 45), s. 2. 

(f) Ihid. A gift of a meeting-house *'for Protestiint Disseutors of the 
I'resbyterian or Inclopeudent denomination to worship in as the same is now 
used ” was hold sullicientlv express v. Ander9on, supra; see also 

V. JJunce (1868), L. E. 6]^. 563), but not a gift to a named DissentiDg 
oongregatiou **for the service and worship of Uod in that way’* {A.^G, v. 
Hatton (1844), Drury temp, S\ig. 480 1, nor a trust to instruct a congregation 
and their suooessors for ever ** in the true principles of the Ohristion 
religion ” {ihid,). 

(*) 9 Goo. 2, 0 . 36 ; A.-G. v. ir<^rd (1848), 6 Hare, 477, 483. 

(/) Boman Catholic Chanties Act, 1860 (23 & 24 Viet. o. 134), s. 6, 

(m) ife jhsla^iwt EstaU Oharity (1888), 39 Ch. D. 54. See A. -(7. v. Wax 
Ohandiete' Co. (1673), L. IL 6 H. L. 1 ; lie Booth's Charities (1866), 14 W. E. 761. 

{n) Be BadaHne Estate Charity ^ sttiera^ e.g., verger or organ tuner, but not 
orgiinist. 

(o) Be Hobinsont Wright v. Tngwdl, [1892] 1 Ch. 95. 100. 

(p) Cheessfmn v. Ftitriridge (1739), 1 Atk. 436. As to gtfts to holders of offices, 
see also p. 145, Oftie. 

1 ill Oharity (1863), 32 Beev. 654-, see also Re Garrard, [1907] 

<r) A.-Q. y. Cock fLUX)^ 2 Tes, Sen. 273; end e^ Cheesewdm V. 

(eohoolmaster), ' 
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benefit of the ofiBee, and not merely personal legacies to the holder 
of the office for the time being. 

A charitable bequest to a bishop ** to be applied by him for each 
general or special purposes in connection with ” a named cathedral 
church as he in lus absolute and uncontrolled discretion may think 
fit ’’ may be applied in paying the stipend of an honorary canon 
having a stall in the cathedral, though his main work lies outside 
the parish in which the cathedral is situate, or of a canon missioner 
with duties inside the cathedral, though liable to be employed in the 
diocese outside the parish, but not of a canoji missioner with general 
diocesan duties and having only an honorary stall in the cathedral («). 

Siib-Seot. 6. — Object! MitcSlatmue Truete, 

275. Wliere gifts are mode to existing charitable institutions, or 
to the goveinors or treasurer, generally or for promoting certain 
definite objects, which are in fact the objects of such institutions, 
the gifts are applicable by the trustees, govornors, or other officials 
for the general purposes of the institution (t). 

Thus, a gift of a fund to a corporate body for apprenticing young 
men would be applicable fur apprenticing them in the craft to which 
the corporate body belonged (u) ; and where there is a gift to a 
college for the purpose of educating the descendants of a testator, 
education at that particular college, and not elsewhere, is presumed 
to be intended (ic). 

Where children of parishioners of a certain parish are alone 
eligible as objects of a chanty, the word “ |>ariBhiuner ” must be 
taken in its ordinary sense of a person occupying premises liable to 
be rated in tbo parish (x). 

Personb in receipt of parochial relief aie not as a rule proper objects 
of a charity for the poor generally, on the ground that the applica- 
tion of charity funds in this way would directly benefit the rich (v). 
But this principle does not apply whore the inti ulion is clear that 
the gift is to be applied in aid of rates (a). 

(«) He Whitehead (1906), Timet (October 14, 1908). 

(<) Oreen v. Jtuther/orth (17d0), 1 Vee. Sou. 403 (u gift to a collogo) ; Incorpo- 
rated Sonet i/it. Hicharde (1841), 1 Dr. Ac War. 2o8, 294, .132; Sidney Suttem 

OoUege (1609), 4 Ch. App. 722, 730 ; Jte White, mute v. White, [1893] 2 Ch. 41, 62. 

(u) A.-O. V. Sidney Suetex College, tupra, 

(to) Ibid., at p. 731. 

(*) lithermgton y. Wiltoii (1876), 1 Ch. D. 160. See also A,-0, v. Parker 
(1747), 3 Atk. 676; Edniborough v. Canterbury {Arrhhiihop) (1826), 2 Bum. 93; 
A.-O. y. Jtatter (1768), 2 lium. lOKn. (“ iuhabitante and paruhioners”); 
Carter v. Orwiey (I860}, 8 Do O. M. & G. 687 ; Kentit y. St, Ethdburga, 
Riehvpegatt Within (Jiecior etc,), [1900] P. 80. Por a dctailwl analyns of the 
oases T^tiag to " paiishioners ’* or “ iuhabituuts,” see Tudor, Law of Chanties 
and Ifortmom, 4th ed., pp. 178 et ten. 

(v) A.-0. V. Leuge (1881), reported iiaTudor, Law of Charities and Mortmain, 
dth ed., p. 1041 ; A.~0, y. Bovill (1840), 1 Ph. 768 ; St. Nieholat, Dej^ford 
iOkarehunrdtnt) v. BketehUyf (1847), 8 a B. 406; A.-O. y. WHkintm (1839), 1 
&av. 873 ; A.'0. v. Exeter Corporation (1826), 2 Buss. 63, 64 ; (1827) 8 Buss. 
895. See aleo A.-G. v. Price (1744), 8 Atk. 110 ; A.-O. r. Outeh (18301, oited 
ihelfoxd. Law of Moitmab, p. 628; A.-O. y. Clarke (1762), Amb. 402 ; Herejord 
(Bithop) V. Adcmt (1802), 7 Vee, 824 j A.-0. v. Boehetter OorpefnMnn (1854), 6 
be G. M. &G. 797 ; Be Sek/orddt Ckority (1881), 4 L. T. 321 ; KipHott Panth 
CoaneU y. Morgan, [1998] S. C. 192, w^heice, in Beotisud, a bequeet to the poor at a 
i farhli was bela notneoeesanly limited to penons in reee^ of paroefaiiu lehef. 

(<) 4.-6. V. BUmard (1855), 21 Beav. 838, See also p. lU, antt, 
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SuB*SEcrr. l.-^D^iegatum 0 / Fmoer to ddermim Ohfeet 

276. Power to determine the partienlar objeet to benefited 
may be delegated (6). Thus, a direction to tr^teee to divide a fond 
at their discretion among soeh obaritable institutions or objects 
as they think expedient is valid (c).^ 

Where the power to determine the particular object is 
delegated to a person who fails to exercise the {rawer, the gift to 
charity does not on that account fail. Thus, a gift is not invalidated 
by a trustee neglecting to appoint (d) or an executor renouncing (e), 
or by the appointment of an executor Iraing revoked (/), or by the 
death in the testator’s lifetime of any person intrusted with the 
mmination of the particular object (p), or by the name of the in- 
tended nominator being left blank (h), or by the trustees declining 
to act (i) or dying without exercising the discretion (/;). The court 
will in such oases, after an inquiry, distribute the money (0* 

An apportionment not in accordance with the testator’s wishes 
will be modified by the court (m). Where, however, trustees are 
given the amplest possible discretion within certain limits in the 
choice of objects, they need not exercise their discretion in accord- 
ance with the known views of the testator (n). 

A bequest to a definite class of charitable objects, coupled with 
the appointment of a {rarsou (the executor) having power to select 
the objects, is not void for uncertainty (o). 

Sdb-Seot. 8 . — NomiiuUUm of JJenrJieiariit. 

277. The right of nominating the beneficiaries of a charity 
belongs naturally to the founder and his heirs or nominees (p) 
until forfeited by neglect or improper use (q). 

This right of nomination, while capable of alienation (a), does 

(b) See also p. 273, po«<. 

(c) Wuldo y. Calty (1809), 16 Ves. 2015 ; Ilmle v. Suffolk {Earl) (1833), 2 My. 
«cK, 09 -, Be Lra (1887), 34 Ch. D. 628; VUkmdfe Tnuleee y. CMand, [1907] 
S. C, 691; IHek's TrueUei y, Dirk, [1907] 8. 0. 963, affirmed eub nom. IHck y, 
Copland, [19081 A. 0. 347. See aleo the cases cited in notes (t) and (m), 
p. 147,an<e; ana compare Mairy. Dune^, [19021 AC. 37, and other oases vdtere 
the bequeete were held void for uncertainty, oitea at p. 146. 'ante. 

(d) V. Boultbee (1796), 3 Ves. 221 ; Be Doitglae {16S1), 36 Oh. D. 472, 486. 

(e) y. Fletcher (1836), 6 L. J, (cu.) 76. A power for ezeoutors to 
nominate is not exercisable by trustees sul^uently appointed (Hibbard v. 
Lamb (1766), Amb. 309). 

(/) White V. White (1778), 1 Bro. 0. C. 12 ; Moygridge ▼. Thaekweil (1803), 
7 Ves. 86, 78. 

(a) Moggridge v. Tharkwell, eapra. 

(A) Saglie y. A.-G. (1741), 2 Atk. 239. 

(*) IBIfieg V. A.-O. (1786), 2 Eq. Cas. Ahr. 194, pi. 16 ; and see p. 274, poet, 
(k) A.-tf. V. BueknaU (1741), 2 Atk. 828. 

(A Dogleg v. A.’Q,, mmro, 

wa) JL-G. V. Batter (1822), Jao. 407. 

(a) Mo Sgairde TraeU (19m). 17 T. li. B. 724. 

(e) Jtttm’e Exeeake* r. AUaa, [1908] S. 0. 807. 

(p) A,~0. V. Leigh (1721),^ F. Wms. 146, n. (the inmatee of ahuhoiiseB) ; 
Oreea V. LMherJkHk (1780), 1 Yes. Sen. 462; Fhilipe r. Bmrg (1804), reported 
2 XermBep. 848, 382^ 888. 

to) T. •apva; Itiiettord, Law of Mortmain, p. 788. 

(a) A.-a.w. Brmdmoi Behept {Matter emd WardoM) (1881), 1 L. J. (K. A) 
Vtt 'JL-G. V. BoueheMtt (18^, 28 Bear. 118 (caaee oc eohou patMasRMr So 
Ohttttth Batrouage Trii^ ^ Oh. 843, 0. A O^vowaacA Aftomni^ 

to iwwii w to eebo olm e rt i w, tot fitb Ktwftmour- 
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not neeessarily pass upon the alienation of land to vfaioti jt is Saor.i. 
attached. Thna, the owner of a manor to which a right of patrone^ AMttlain- 
is attached can alienate the manor without parting with the right dt the 

pairmrage (b). Again, where an owner in fee of lands grants fjjNhjtoef 


thereovt a perpetual rent-charge in support of a charity, and subse- 
quently conveys away the fee simple, his heir is not thereby 
oeprived of the right of nominating the objects of the charity (r). 


^Tmet. 


278. Trustees to whom a testator gives the direction and BiRht vested 
management of a school provided by him are entitled to nominate t m steeee 
and appoint the scholars (d). Where the right of oloeting almsmen " 
is by the deed establishing a charity vested in the minister, 
churchwardens, overseers, and those of the parishioners who pay 
poor rates, it does not pass to a vestry crea^ by the Metropolis 
Local Management Act, 1865 (e). Nor does that statute interfere 
with a right vested in trustees of electing the minister of a parish (/). 


279. The Charity Commissioners are not entitled in any order powen of 
made by them under the Bishops' Trusts Substitution Act, 1858 (p), KooiaiiMtioai 
to make any order in relation to any advowson or right of patronage SmSSbIT 
or presentation, part of the possebsions of a see, which might be 
exchanged or otherwise disposed of by scheme of the Ecclesiastical 
Commissioners (h). Nor may any orders relating to any ecclesias- 
tical patronage be made under that Act without the consent of the 
Ecclesiastical Commissioners (t). 


280. Where by the instrument estabUsbing a charity the bene- BrnaSoiwlM 
ficiaries are required to possess certain qualifications, ns, for >- 4 ttii«dto 
example, to be parishioners of a certain parish {k), or to have been 
pupils for a number of years at a certain school (1), or where )iu*uilcsUoiis. 
preference lis to be given caterU parihua to freemen of a certain 
town (m), the conditions imposed b^ the instrument must be com- 
plied with. But the parties exercising the right of nomination 
need not take into consideration the motiver with which the 
proposed beneficiaries secured the necessary qualifications (n), and 
where compliance with certain religions forms is annexed as a con- 
dition to a charitable gift no further religious test can properly 
be required (o). 


ib) A.^0. V. Kiwlm* Alnuhoiut {Chajiaim Hr.) (1803), 22 Ij. J. (OH.) 846. 

(c) A.’-O. V. Jtigbt/ (1732), 3 P. Wms. 140. 

(d) A.-O, V. Chritl Church (Dean and Canont) (1821), Jaa 474, 486; and aee 
A.‘Q. V. 8cM (1700), 1 Yea. Sen. 413. 

(e) 18 4 19 Viet, o, 120; A.-O. r.'Jhraprrt' Co. (1808), 27 I(. J. (on.) M2. 
Bee alao Metropolie Management Act, 1806 (19 & 20 Viet o. 112), ee. 1, 3. 

(/) Carter v. Orm^eg (i807), 26 L. J. (OH.) 246, C. A. See also Hhma v. 
Thmupean (1876), 3 Gh. B. 233 ; and compare Ih ffaylc (1862), 31 L. J. (Oh.) 612, 
where the right of appointing new touitees was vestM in “the panebioneM 
imd inhahitauts in veetey aHemlded,’^and the right was held to pern to the 
new vestry. 

(a) 2li22Yicte.7]. 

(h) JUd,, a 2 ; and aee title BoatmASTlOAZ. Law. 

CO Ibid. 

at) mherHutrn v. WHton (1870), 1 Oli. D. 160, C. A* 

m Jit tUerS^e Dnivereity Oijt (1860), 30 1^ J. (cm.) 193. 

(# Jb VdOde (Oamly (1872), 41 L. J. (os.) 694 (electjeai to edwlanhip). 

m) HUtrioftm v. IFwww, supra where the propoa^ bwne flaia r y had become 
a wiiahtoner tampcnrily to ootein the nantizeo qualifiosium 

^A.*0.v a£ert(1807),26L. J.(0«,)688. 
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28L A nomination vhich fails to complj with the directions of 
the instrument establishing the charity may be set aside (p), but 
not where it is made bond fide under a mistaken constmction of a 
scheme ($). The court has no jurisdiction, on setting aside an 
improper nomination, to nominate proper beneficiaries, where by the 
constitution of the charity the nomination rests with the trustees (r). 

An application to the court by a candidate for a scholarship to 
set aside an alleged improper election requires the consent of the 
Board of Education («). 

Where the objects of a charity have been nominated for many 
years by the wrong persons, the court will not compel them to 
account for the payments made (f). 

282. Subscribers to a charity who are entitled to votes in pro* 
portion to the amount of their subscriptions may vote for any 
candidate they please. There is nothing illegal in a bargain between 
two subscribers by which the candidate of the one is to get the 
votes of both at a certain election in consideration of the candidate 
of the other having similar treatment at another election, and such 
a contract is enforceable at law (u). 


Sect. 6. — Ti’mtees. 


Sub-Sect. 1. — Initial Ahsence or Failnrt of Trustees 

283. The appointment of the first trustees of charity rests with 
tho donor {x ) ; but a charitable gift is not defeated by the failure of 
the donor to provide for carrying into effect hia charitable object. 
Where money is given to charity generally and indefinitely without 
trustees or objects selected, the King, as parene patrue, is the constitu- 
tional trustee, and disposes of the fund under the sign manual (a). So, 
too, where there is a devise for such charity as the testator has by 
writing appointed, and no such writing is to be found, the King will 
appoint (h). Where the donor intends to create a trust, but appoints 
no trustee, the court disposes of the fund by means of a scheme (c). 

284. A gift will not fail by reason of the death of the trustee (d) or 
other person nominated by the testator to assist the trustees in the 


(p) Re NtUir'e Charity (1872), 41 L. J. (CH.) 694. 

( 7 ) Re Storie'e Univeretiy Q\ft (1860), 30 L. J. (cu.) 193, 199, 

(r) im., at p. 198. 

(») Charitable Truets Act, 1863 (16 & 17 Viot. 0 . 137), s. 17 ; Education Act 
1899 (62 a 63 Viet. 0 . 37), a 2 ( 2 ) ; Board of Education (Powera) Order in Conucil! 
1 !M) 2 , 8 . 1 ; Hooke t, JJaweon, [1896] 1 Ch. 480 ; and see pp. 310, 317, noet 
(<) A.-O. V. Righy (1732), 3 P. 146. ' ’ 

tv) RoHon Y. JBaddon (1873), 43 L. J. (Q. B.) 36. 

(»j See V. 126, a^. For a case of ambijniity in the terms of a will appointing 
tnistee* of a chanty, see Re Lnvrre (1908), Timee (November 7 , 1908), where a 
testator desired to vest a right of presentat'on in the hands of trustees “ wmmonlv 
eaUed the Simeon trueteee fthe same who have the right of pneentation of the 
vioarw of St. A., Hymonth),” and, such right of presentation being in fact 
vested m the Ohurch Patronags-Trustoos, the court held that the tset etor 
to appoint the latter body. 

(a) dfojpridS* ThaOmil ^802), 7 Ves. 36. 83, 86; Caryy. Abbot (1802). 7 
,(^<^),(1805). 10 Vee. 621, Ml; 

(1823), Turn, ft fi. 271* 8o<8 also p. 287* 

(h) Ao^Oo ▼. Sffder/m (1688)p 1 Tern. 224, 

101? ^ (IMS), SHa», 196, 

(S^Mvfridfe v. ’ n a O tH /l , Mpra, at p. 80; A.-e. t. GHadMme (1642)^ 
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exeeation of the traet (e) in the testator’s lifetime, or the olosmg of Smn.t. 
an institation, to the trustees of which a gift is made, before the gift T nuti ss. 
takes effect (/). . 

Nor does the disclaimer of the trustee invalidate the gift (<;) , except OiioWa»r. 
where the gift is to a charitable institution for its general purposes {h), 
or for a foreign charity over which the court has no jurisdiction (<). 

The charitable purpose will be carried into effect where a testator Objeota to be 
leaves a fund to such charitable uses as his executor shall appoint, 
and the executor renounces probate (k), or the testator revokes the doeTnot * 
appointment of the executor and appoints no one in his place ({). prove. 

A charitable trust will not fail by reason of the incapacity of a inoepucsty of 
trustee. 8o the gift of realty (wi) or personalt}[^n) to a corporation will <*“**••• 
not fail by reason of the corporation being incapable of holding it. 

Sl7B-S£crr. 2 . — Sahmpimt Failure of Trueteea, 

285. Except ^vhere the discretion of the trustee is of the essence When gift 
of the trust (o), the failure of the trust machinery set up by the inv^w****-®**- 
donor will not invalidate a charitable gift. 

The negligence or default of a trustee is not sufficient to nullify 
a charitable purix)8e(p), whether there is or is not a gift over (r/). 
unless the testator expressly makes the gift over depend upon the 
conduct of the trustee (r). Similarly, a charitable gift does not fail 
owing to the neglect (s) or death (0 of the persons charged with 
the duty of apportioning it among specified charities, lu such 
circumstances the specified objects take equally (?a). 


13 Sim. 7 ; Walsh v. Gfadsimut (1843), 1 Ph. 290; lU M^Auliffe, [1895] P. 290 ; 
Ee Lalor (1901), 86 L. T. 643. 

U) A.»G. V. Hickman (1732), 2 Eq. Oae. Abr. 193, pi. 14. 

(/ ) Marsh v. (I860), 2 Johu. & IT. 61 , whoro tue gift was to the treaHuror 
and president of a certain scnool, the income to be applied for certain educational 
purposes, but there was no provision that the educationit t purposes were b) bo 
earned out at the named school ; see also Hayter v. Trego (1830), 6 Eiiss. 113, 
and cases cited p. 156, ante^ of gifts to institutions which have dissolved, 

(g) Barclay v. Maslcelynt (1858), 4 Jur. (N. 8.^ 1294 (disclaimer by individual 
trustee); Denytr v. Drace (1829), Taml. 32 (disclaimer by trustees of a charity, 
and by gaveraors of (Christ’s iJospital, and by Oxford University); Ucpoe v. 

(1843), 3 Hai*e, 191 (disclaimer by charitable sociotT) ; A,-G. v. AndrcMt 
(1798), 3 Ves. 633 (disclaimer by college) ; and compaxw hute^e Trustees v. Hale 
(Marguess) (1905), 7 P. (Ot. of Sees.) 49, where the gift was conditional, and, on 
the txixsteM being unable to fulfil the condition, laj>s^ ; and see pp. 110 at 8eg,,posL 
ih) Be Slevin, Blevin v. Hepburn, [1891] 2 Ch. 236, 242, C. A. 

(t) New V. Bcnaher (1867), L. K. 4 Eq^ 655 ; and nee v. Sturge (1854), 19 
Boar. 597. 


(k) A.^G, r. FUicher 0835). 6 L. J. (CH.) 75. 

(/) White V. WhiU (1778), 1 Bio. C, C. 12. 

(m) V. Brentwood School (Mewter) (1833), 1 My. & K, 376, 390. See also 
Smdey v. Clockmakera* Co. (1780), 1 Bro.^. C. 81 ; A.’-G. v. Flfujd (1816), Hayss 
St Jo., Appendix, p. xxi. ; Incorporated Society v. Hicharde{lS^\), 1 1)r. & War. 
268, 331, 332 ; Graocuor v. HoUum (1767), Amb. 643. 

(n) Tufndl v. CirruAnUe (1838), 7 Ad. & EL 798. 

(o) Beeve y. A .-O., siqn a; and aee Be Smith, Eastkk v. Smith, [1904] 1 Ch. 13:i, 
144. 


p) A.*Q. T. Bofdtbee (1794), 2 Ves. 380, 389, 390. 

‘ Be Upton Warren (1833), lUy.AK. 410. 

OhtieCe Hospital ▼. Grainger (1849), I Mae. St O. 460, 463. 

24 ^ [Udy) 

(A kaluelmry v« DmUon (1867), 3 X. 4b J. 6S9. 
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Sbot. 0.— Bales appUeabU to the Creation of CharitMe TrtuHi. 

SCTB-SKOTe 1 — Gi/U Buhjttit to CondiUonBt and Conditicm creaUng Trwt$* 

286. A charitable gift may be made subject to conditions prece- 
dent, as that the institution which is to benefit shall perform some 
act ({?), or that if the trust is declared unlawful it shall revert (to), or 
that the gift shall take effect only if the testator's estate be sufficient 
for the intended object (a;), or amount to a carton 8um(y). The 
gifli fails if the condition precedent is impossible (a), or is not 
satisfied (fa). 

287. Charitable gifts may also be made subject to conditions 
subsequent, t.«., that after the gift vests some act has to be per- 
formed (c), or some act is not to be done (d). But a mere intention 
to make the enjoyment of a gift conditional is inoperative if not 
carried out (e). Conditions subsequent include (1) common law con- 
ditions (/), a breach of which involves forfeiture to the grantor or 
his representatives (c/), (2) conditions enforceable in equity (/i), and 
i:i) conditions followed by executory limitations or gifts over(i). 


(o) that a college should found certain echolarships {A.-G, y. Andrtiv 
(1798), S Yes. 033), or that a written undertaking be given to paint the iroi^- 
work of a tfjinb (/?oc/ie v. M^DenMttty [1901] 1 I. R. 394). See (V^ryy, Moti 
(1830), 1 My. & Cr. 123, 131, 132 ; Oharnberluffm v. Ihockett (1872), 8 Ch. App. 
20H, 211; he S'waifty MmucktMi v. IlatuU^ ^ b69, C. A.; Re Emeon 

(1900), 74 L. J. (on.) 666. 

(w) l)e Thetmninee v. De Bomwval (1828), 6 Buss. 288, 

(as) Cherry v. ilfoW, supra, 

(v) Thomas v. Homll (1874), L. B. 18 Eq. 198 ; and see Re Sumiut Monckton y. 
Jlawie, sunra. 

(a) Re Etnamy supra (condition that the executors should become members of 
the charity, which had no members). 

(b) De Tfunviniuee v. De Banuetfal, eupray A.^G. v. Graven (1856), 21 Beav. 
392 ; Chrrry y. M(4t, eupra; Cham1}erUiyue v, BrcckeU, supra ; Re Etneon^ auprti ; 
Buids Trustees y. Bute (Marquess) (1905), 7 F. (Ot. of Sera.) 49, where a testator 
directed his trustees to biuld two churches and conyey them when built to 
certain bishops upon conditions which the bishops were unable to accept, and 
the gift accordingly lapsed. 

(c) A.^G. V. Christas EospUaf (1790), 3 Bro. G. C. 165 (children from particular 

parish to be maintained ; Re Tyler, [1891] 3 Oh. 252 (keeping a tomb in repair) ; 
Re Coninytan (1860), 8 W. B. 444 (incumbent of particular church to be maih- 
tained and i^ecial services to be held); Re Rohinson, WriyhtY. [1892] 

1 Ch. 95; amrmed [1897] 1 Oh. 85, 0. A. (black gown to be worn in pmpit); 
Re Parker's GkarUy (186^, 32 Beav. 654^(anniYer8ary sermon). 

(</) Milbank y. Lambert (I860}, 28 Beav. 200 (vicoi* not to collect tithes). 

(e) TMei y. University College, lAj/ndon (1875), L. R. 7 H. L. 438, where the 
testator omitted to make rules compliance with which was required by the gift ; 
.Eofih Walts Uuinereity CoUege v. Taylor, [1W8] P. 140, ‘mete the condition 
intended to be attached to the gift wa^ contained in a memorandum excluded 
from pupate as not being sufficiently referred to in the will for identificotioa. 

(/) [1^ But see iZs f/pfdn 

Warren (18^), 1 ]ify> ^ K. 41i), ymeie, in spite of a limitation over, the ooOrt 

3 e4 uie fiort gift m-pres. 

Shep. Touch. 117, 119, 120 ; Oo. litt. 201 s. 

8ee the cases dted at p« 171, post, where wolds of oondiiton orests a tms^ 

^ the eases whmw chanties acoeptmgproperfysabjeot to 

held bound to perform th«in(^.-f/. v, Andrew (17m 3 Ves. 683, 646 1 yr. 

0b«isf7af/^f(1837X2|toeaj ,l^^ 163; il4 

ahd> 

<»..l I »«. . a 4»i * 
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.K ibe condition m iUc^al (it), or involves a breach ot trost 0^, or 
is repngnant to gift (m), the oharify takes Ihe gift disehug^ 
fri^ the condition ; and \vhere there is a gift over, that Man 
^Is (n). Similarly, where there is a bequest to a legatee with an 
illegal condition attached in favour of a charity, the legatee takes 
the properly free from the condition (o). 

As a rule donees who accept conditional gifts are entitled to have 
the property vested in them (p). But where the condition is a 
continuing condition to be performed from time to time, and there 
are no special trustees to hold the fund, it may be retained in court, 
and the income paid so long as the conditions are performed (q). 

288. Where a gift subject to a condition is accepted, the con- 
dition must be fulfilled whether the subject-matter of the gift is 
adequate for the purpose or not (r). But charily trustees are not 
bound to accept property subject to a special trust or condition («). 

The subsequent abandonment of the benefit ot a gift to which 
a condition is attached does not relieve the party who accepted it 
from the burden of fulfilling the condition (t). 

289. Where the whole of the property is devoted to purposes which 
exclude all beneficial interest of the donee, a trust is created, though 
the words used are primarily words of condition (n). So also where 
property is given upon condition that a fixed and definite sum, which 
does not exhaust the entire revenue, shall be applied in a specified 
charitable way (w). 

Where property is given on condition that an indefinite sum shall 
be expended for a certain purpose, it is a gift upon condition, and 
not a trust, and the donee is entitled to the beneficial interest in the 


{k) lie AmtiB, Carrier 
Mortmain Acts). 


V. Price, [1891], 3 Oh. 159, 167 (contrary to the 


8 He Tyler, [1891] 8 Oh. 252, 254. 
i) Lyduxtt V. Foaeh p70(>), 2 Vem. 410; IVatsm v. HitiBworih Hoepital 
(1707), 2 Vem. 596 (coumtion that rent of property given to charity should 
never be raised); A. -6^. v. Catherine Hall (1820), Jac. 881, 395; v. 

Qreenhiil (1863), 33 Beav. 193 (cxinditions restricting alienation). 

(n) See FateB v. Vnivereity College, London (1876), L. B« 7 H. L. 438. 

(o) Dae V. Wrightt (1819), 2 B. & Aid. 710; Poor v. MM (1821), 6 Modd. 32 ; 
Jlemihman v. A,»0. (1834), 3 My. K. 485 (gifte of land on condition that poi t 
should asedgned to charitable uses void under the old mortmain law). 

(p) .d.-C?. V. Chrisfe HoepUal (1790), 3 Bro. C. 0. 165; Re Ricltnrdeon^e Will 
(1887), 57 L. T. 17. 

(j^ BeBMneon, Wright t. Tnginetl, [1692] 1 Oh. 95 ; affirmed [1897] 1 Ch. 85, 

(r) A.-<7. V. ChriePe IfaepiiaL mtpra ; A.-G. v. Andrm (1798), 3 Ves. 646; 
A.-G. V. Caine College (1837), 6 L. J. (oH.) 282 ; Jack v. DwmeR (1846), 12 Cl. A 
Tin. 812, 828, H. L.; A.-G. v. Wax Chandlere^ Co. (1873), L. B. 6 H. L. 1. 19; 
ibs Siehofrdeon^e Will, eupra; and see .d.*G« v. Merchant Veniwrere' Society (1842), 
11 Ls J. (OH.) 355. 

(#) ir. AndreMi, eupra; y« Cdiue College, eupra. 

(0 t- Chrieee f/rwjPttof (1881)^ 9 L. J. (oH.) (o. 8.) 186. 

(iO. T. Wax Chandler^ Co., mfra (**iar this intent and pQfpofle and 
lUMiB this ooni^tiaii*M ; Merchant Oo. y. A.-G. (1871),,$ Ob* App. 512 

intent liM upon this Wright v. Jur. 

. iA 441a See alsp (jhodman y. Corporation (1882)^ t am; Oem. 638, 

InOomn Act fl«^ RS th. D. ffto, J>uk« on 
OiiailiaUs XJsM. eft, BiidKinsn. 128 , miW. . ^ ‘ 

See alto (1887). 

im.) ^?IBi.'.whet« a eonftttioii to ecastraot .siad tosintsia lifebostS 
to a toftogr to A’CtooAslto sooietr ^ to^ 
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property (x). So also where the gift is on condition that the doHO^ 
perform certain duties {y\ or that a minister should preach in a 
black gown {z). 

290 . A perpetual condition, not being a trust, is valid (a). 

An assurance of land to a charity, if a bond fide sale, but not 
if a gift, may be made revocable (6). There is apparently no 
objection to trusts of personalty in favour of a charity being made 
revocable (c). 

Sub-Sect. 2 . — Limited Oi/ta, 

291 . The interest of the charity may be made to terminate 
automatically on the happening of a particular event (d), or the 
interest of the charity may be made to depend on the continuance 
of a particular state of circumstances («). 

Again, the gift to charity may be a springing use, that is, the 
gift is not to take effect until a particular event occurs (/). 

The nndisposed-of interest in these cases belongs not to the 
charity, but to the donor, and passes under his will, or if he dies 
intestate devolves as part of his estate (ry). 

Sub-Sect. 3. — Oi/ta over. 

292 . The rule of equity, under which a forfeiture on breach of 
condition is relieved against (h\ does not apply where there is a 
gift over on such breach (i). Thus, wdiere property is given upon 
certain charitable trusts, with a proviso that in certain events it is 
to be transferred and held xipon other charitable trusts, the property 
will pass upon the happening of the particular events*), notwith- 
standing the general rule that a charitable purpose is not defeated 


(a;) Jack v. Burnrft (1846), 12 Cl. & Fin. 812, 11. L. (a gift to a college on 
condition that throe bursars should be maintained) ; lie Tyler^ [1891] 3 Gh. 252 
(condition that a tomb should bo ke]>t in repair). 

(yl A.-G, V. OhriaVa Honpital (1830), 1 Kuss. & M. 626; Cordtvainera* 

Co, (1833), 3 My, & K. 534, per Leach, M.B., at p. 543: ** The imposition of a 
nonnlty for non-porfonnanco of the condition implies a benefit, if the condition 
1)0 performed, and is inconsistent with any other intention, than that the 
testator meant to give a beneficial interest to the Company upon the terms of 
complying with the directions contained in his will.” 
m lie Hobinaon^ [1897] 1 Ch. 85, C. A. 


? 


0 -Re Tyhr, [1891] 3 Ch. 252. 




He Peel'a (Sir Jtohefi) School at Tamworth (ISOS), 3 Cli. App. 543. 

M Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. o. 42), s. 4 (3); 
and p. 128, ante, 

(dj JjfMa OoTpoTixiion v. Bengal (Advocate^ General^ (1875), 1 App. Cas. 01 
egaoy for redemption of prisoners, if none to fall into residue); lie Randdl 
1888), 36 Oh. U. 213, 218 (if payment was demanded for seats m a diuroh). 
^ also cases of gifts over, infra, * 

(e) S/a ITairiahiU EndmmefU (1861), 30 Beav. 130 (so long as servioes were 
conaucted in a particulnr way); A.-O, r, Mdland (1832), You. 562 (preac^g 
of particular doctrines) ; A.-(i^ v, /Ve(1738), 1 Atk. 435(80 long asaschom 
continued to endowed). 

(/) A-U. V, Oroiwi (Sari) (1856), 21 Beav. 392,400. 

(y) A.-Gf. V. J^/c, aupra; Be Bimdell^ supra; Re Blmfe TrueU^ HVoon v. 
CSfiW, [1904] 2 dh. 767. 

Cage v. Buaod (1682), 2 Vent. 352 ; BMiinrake ▼, Ziefet (1326), 1 Buss. 

508. SeetitJleWiixa, ' ' 

Simpson y. VuMe (180?), 14 Ves. 341. 

mriny Hoepmy, Orain^iim), 1 llao. d; Q.460; Ofduerd Btndl 
U (SrnsiiMi), [1878] W. N. 211. 
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by the neglect of the trnstee or &e failure or absence of tfust 
machinery (k). 

On the other hand, where the gift over to another charity ia to be 
considered not as authorising the neglect of the prior trustj but as a 
collateral remedy to secure the testator’s charitable intention as 
expressed in the prior gift, neglect on the partof the trustees to observe 
a condition (2) or perform a &UBt(m) does not occasion a forfeiture. 

The onus of i>roof that a forfeiture has taken place is on tho 
party alleging it(n). The court construes forfeiture clauses 
strictly (o). A forfeiture is not occasioned by the compnlsmy pur< 
chase of the property under statutory powers (p). 

293. Gifts over in case the previous charitable gifts should Ih) 
void, as contrary to public policy or superstitions, have been 
supported (gr ) ; but a gift over in the event of a legacy to a charity 
not being laid out in a particular way within a definite period may 
in certain circumstances be repugnant and void (r). 

A prior estate is not extended by the invalidity or failure of a 
gift over (*). 

The Statute of Limitations is not applicable in the case of pro* 
perty held by trustees in trust for one or other of rival claimants (/>, 
but lapse of time may operate to bar the right of a person claiinuig 
the benefit of a gift over (u). 

Where there was a gift over in certain events from one charity 


Brown v, lliggt (1803), 8 Vm. 661, 674. 



At) to the poneibility of a gift 
(July 10, 1908). 


I Riehardttm'* IIW ( 1887 ), #8 

l. t:48. - • 

(n) Be HarUikQl Endowment (1861), 30 Beav. 130; and see Be nmingtan (1860), 
8 W. B. 444. In both of these cases the question was whotber a coriditiun roquiiiiif* 
the performance of the Churoh of England service had been sutisKod. 

(o) Be Beard'e Truete, Bu&in v. Barrie, [1904] 1 Oh. 270, whoro a gift over 
on a school becoming subject to a school board was h<- i not to take effect on 
the school coming undor the control of a county oounoil, and no forfeiture took 
place; and see Be BtuMPe I'mete, Wigan y. Clinch, [1904] 2 (Jh. 767, where a 
forfeiture was held to have taken place, inasmuch os there was a bequeat of an 
annuity for the support of natioual schools with a gift over if funds necomuiry for 


nravioua tnuts or any of them should be adjudged to be void or inoajmblo of 
Doing performed ”) ; v. Perry (1802), 7 Ves. 622; Carter v. t7rm< (1867), 

8 K ft J. 691 ; nVrw» v. Pudoff J[1838), 4 K. ft J. 619, varied on apposl ntft 
ntm. Hall v. ITarrea (1861), 9 ^ L. Gas. 420, where the majority of the 
judges held that the prior limitation, though iu fact void under the Charitable 
Uses Act, 1736 (9 GIm. 2, o. 36), failed owing to the breach of the condition 
speoiiied in the will. Compare, on the other hand, A.-G. v. Ti/ndaU (1764), 2 
Isden, 207. As to persons entitled oii*f^UTe of superstitious (pfts, see Writ v. 
ShatSewortk (1836), 2 My. ft K. 684 (next of kin if gift of personalty) ; Craft 
V. Evetle (1606^ Moore (k. b.), 784 (hravat-Iaw if gift ot realty). 

(r) AiAMsh (1901), 17 T. L. B. 896. It may be doubted whotber this pro* 
poaincifU'' would oe true in oil paaee. The court, however^ in Be Beetelt, eetjwa, 
eofened the condition by oideriag fitsvent of the legacy m instalments as tho 
woih deaifed 1^ the testator promaM. 

(s) BMutan v. Wooi (1868), 27 In J. (on.) 726, foUowing Dot A Bmfield v. 

B|^ (1M8), 6 0. B. 7^ Ex. Ch. ^ 

(t) OMifs WmnML r. Orainger (1S48), 1 Mac. ft O. .486; see Trustee Act| 

. 1^ (61 ft 62 0, 69). a. 8. 


m 
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to Another^ and the trosta ot the prior oharitj were retnodeil^ bjl 
Act of Farliament, compensation was paid to the second diarity in 
respect of their loss (w). 

'^ereUiere is a beqnest to an institation upon cwtain trusts, and 
a gift over in case the institution refuses tbe bequest, or accepts it 
and refuses to carry out the conditions attached, the gift over does 
not take effect if the bequest is accepted merely because the prior 
gift is declared by the court to be non-charitable {x). 


Sub-Seot. 4. — R^e againtt Perpeluitiet. 

294. A perpetual trust ^s invariably void tmless it is also chari* 
table (a). Thus, perpetual trusts for non-charitable institutions (b) oi 
non-charitable objects (c) are void. But a legacy to a perpetual non- 
charitable institution is valid if, when paid, it will not become 
subject to any trust preventing the members for tbe time being of 
the institution from spending it as they please (d). On the other 
hand, a gift of income for an unlimited period to a non-charitable 
association, where there is no intention, express or implied, that tbe 
donee is to take the corpus, is void as a perpetuity (e). 

A charity cannot be a trustee for a perpetual non-charitable pur- 
pose (/ ) ; and if the terms of a gift require a portion of the fund to be 
applied for a non-charitable purpose for ever, the gift will, at any 
rate to the extent of the sum required, be void as a perpetuity (t;). 

295. Where, however, a charitable trust has once come into 
operation, the rule against perpetuities is not applicable (h), and 
therefore a charitable trust may be made to last for any period, 
whether perpetual, indefinite, or limited (t). 


w) Navnl Kni| 




ightfl of Windsor (Dissolution) Aot» 1892 (55 ft 56 Yict. c. 34). 
[x) lie namett (1908), %'imes (Jmy 10, 1908). 

a) ThwnBon v. ShakeBpear (1860), 1 De O. F. ft G. 399 ; Came v. Long (1860), 2 
Do G. F. ft J. 75 ; Jlickard v. JioMon (1862), 31 Koav. 244; lie Dui^ (1878), 

4 Ex. D. 54 ; Re SU Stephen^ Coleman Street (1888), 39 Oh. Da 492, 503 ; 
Re NimHch Totvn Cloee Eeiaie GAorify (1889), 40 Ch. D. 298, 307 ; Income Tam 
Commiseim^e v. Pemselt [^189^ A. 0. 531, 581. Ab to the rule against 
perpetuities generally, see title I^rpetuities. 

(o) Thomem v. Shaheepearg mpra ; Came v, Zony, eupra ; Re Dutton^ enpra ; Re 
Clark (1875), 1 Ch. D. 497 (gift to non-oharitable friendly society); Yeap Cheah 
Neo V. Ong Cheng Neo (1875), L. R. 6 P. C, 381 (rift for pe^etuaf lamily ourying 
ground) ; Hoare v. Uoare (1886), 56 L. T. 147 ; Se Amos, Carrier v. Prtcei [1391] 
3 Cl). 159, 164 (trade union) ; Re Oaseiot (1901), 70 L. J. (OB.) 242 (gift for benefit 
of class of persons without refeiwce to poverty) ; Re Swain, [lOOS] W« N. 209 
(gift, of income only, for library). • 

(c) E.g.t the repair of a tomb not forming part of the fabric of a ehurch 
Jlallum (1767), Amb. 643 j Doe ▼, Pitcher (1815), 3 M* ft 8. 407; 
Llofi Va JWnyd (1852X » Sim. (n. a.) 255; Rickard v. Robeoti (1862), 31 BeaVa 244 ; 
FouAer w. Fmtder (1864), 33 Beav. 616 ; Boarey. Oahome (1866), L, B. 1 Eq, 685 ; 
TWst. Jfan»iffoa»{1901] 1 1. R. 383) ; but see 72e Pardee, [1906] 2 Ch. 184, whm 
a gift for the reprir of tombstones for a particular class ol^noBS was held vilfide 
p) lU <209^, [1901J 2 Ch. 110, 114. 
te) Re Swain, emra^ 

if) B» I'gUr, [iWJJ 3 CL »2, 2S8; see also p90|] 1 Cib't23, 

0. A. A« totnuts.mr rapWRiig tomba, see p. lia, mte. 

Ty*)*, *« 4 ira, «t p. S30. 

8 CL Asp. 803, 21J-; v. fWity 
lldm L. B. 23 £q. 4S8, 4«1 : ^sqfttwn t. Bataak Am Ctoa . 

r Sji Ch. D. 213, 2l8i Jb %, Ainb. 

0L491, 494. V > ' - ^ ^ 
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89ft Nor has the rale against perpetuities any application to a gift 
over in a certain event of property frona charity A to charity B 
even vrhere the event is the non-repair by charity A of the testator’s 
tomb (ib). But Ais principle does not extend to cases where (1) an 
immediate gift in favour of larivate individuals is followed by an 
executory gift in favour of Parity, or (2) an immediate gift in 
favour of charity is followed by an executory gift in favour of 
private individuals (f). Where there is a gift over to residue on 
failure of a charitable trust, it is uuneceasary to consider whether the 
gift over is void as a perpetuity, as the fund in any case falls into 
residue by operation of law (m). 

297. A charitable trust which may, but need not, take effect within 
the time allowed by the rule against perpetuities is void (n) unless 
^e prior limitation is also charitable (o) ; and a future gift which 
is subject to a condition precedent which need not be fulfilled within 
that period fails (p). So also a trust for the benefit of a charity is 
void if limited to take effect after an indefinite failure of issue (9), or 
upon alienation (r). 

But the fact that the particular application of a charitable gift 
is indefinitely postponed does not render the gift void whore the 
gift, as distinguished from the application of it, is immediate (a). 

298. An option in a lease to a corporation for more than twenty- 
one years for public purposes enabling the corporation at any time 
daring the terra to purchase the land at a certain price is void as a 
perpetuity, notwithstanding that the option was given for charitable 
purposes (jb). 

A provision in a conveyance of land upon charitable trust that 
leases shall be granted to the descendants of the donor for ever (c), 
or that, if at any time thereafter the premises conveyed should be 
used for purposes other than those specified in the conveyance, the 


^ Chrint'* JlotpUal v. 

ii 


Giawytr (1849), 1 Mac. &G. fioO; Tyler, [1891] 

262. 

IM. _ 

Bmvtn, Lleyyd PhilUp$ v. Dam^, [1893] 2 Ch.491, 494 ; M BartteU (1908), 
7*1 mef (July 10, 190^ ; and see ChanAerlayns v. Br<»ckett (1872), 8 Cli. 

206, 211 ; Worthing (Jorjxjratumy* Heather, [1906] 2 Ch, 537. 

(ei) .Be Blunt $ TrusU, Wigan ▼. Clinch, [1904] 2 Cli. 707. 
in) Ch^mberlayne v. BrotkeU, eujera ; lie lUHterie (1881), 19 Ch. D. 620; Re 
WiUe (1886), 83 CL D. 449. 463 ; Be Bowen, Lloyd rhiihye v. Dav%e, mpra ; Be 
Bwain, MondtUn ▼. Hande, [1906] 1 Ch* 609, C. A. ^ 

(o) Sitcedy for the PropayaWm of Of/ejtel v. A.-C/. (1826), 3 Riihs. H2; 
Chnefe HoepUal ▼. Gfueuyer (1^9), 1 Mac. & G. 4b0; lie Tyler, [1891] 2 Ch. 
286 « 

(v) Chamherlayne T. Broekeli, eupra; Be While, eupra; Be HirathrtUu and 
ihmpMl (Lord), AU v. Stratheden ani Camphtll {Lord), [1891] 3 Ch, 2ih ; 
WgrtMng Oonoraiwn ▼. Eeather, supra. t 

(dS CMfiuufle DonaHone and Bequests Conmueumere y. De (Jltfford [Bartnwee) 
IWlh I Dr- ft'Vyar. 246; Be Johnson (l«e«). L- B. 2 Eq. 716, 720; a&d see 
J5Asrti(18ai),19Ch-D.m 


fs Kir.grr;*££r’(i3s; 71). o. n. * ..m r. 
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lands should revert to the right heirs of the pa^ convi^ying (<0, is 
also void as infringing the rule against perpetuities. 

299. Undisposed-of interests do not come within the rule against 
perpetuities. Tims, where a sum of money is given to a charity so 
long as it shall continue endowed, it is only given qwmsque, and 
when it ceases, if it is a gift of real estate, it descends to the heir, 
attd if personalty it falls into residue («). Moreover, if an undis- 
posed-of interest would by operation of law fall into residue, an 
express direction that it should do so does not bring the case 
within the rule against perpetuities (/). 

300. The statutory restriction on accumulations {g) is applicable 
to charitable funds which are directed to be accumulated beyond the 
time permitted by the statute (%) ; and if an accumulation is directed 
of a fund the capital and income whereof are given absolutely to a 
charity, the charity is entitled to stop the accumulation and demand 
immeiliato 2 )ayinout of the fund (i). 

Sub-Sect. 6. — Surplus Income. 

301. Where at the dale of the bequest the property given is 
more than sulficient to satisfy the purposes specified in the will, and 
it also appears that the testator intended to give tho whole property 
to charity, hut was mistaken only as to the quantum, the whole is 
applicahlc to increase the charities S 2 )ecified (k). 

Where, however, it api)carB on the face of a will that the testator 
knew thill the value of bis estate was or might be more than the 
amount of the specific appropriation, and he has expressed no 
intention of (levoting the whole to charity, the surplus does not go 
to cliarity, but honeficially to the donees to whom the property is 
given in trust for the charitable jmrjioseB (1). 

302. If property or the whole of the income arising from it(»<), 
as, for examine, a rent-charge equal to the annual value of the land 


((f) Ite JliAlilt' Ilmpital {^I'rudm) and Uagw, [1899] 2 Oh. 640, 658, where the 
«nnv('yuu«t> was mude prior to the Charitable Usee Act, 1736 (9 Oeo. 2, c. 36). 
Tho (jiiostioD cannot arise on a conveyance made after that Act, which providca 
(us does the Mortuiuin and Charitable XJeee Act, 1888 (61 & 62 Yict. o. 69), a. 4) 
tiiut the con voyauoo must contain no resorvation bf this character for the Meflt 
of tho irrantor ; see p. 128, anU. 

(0 A.-O. V. Pyle (1738), 1 Alh. 435; Re Randdl (1888), 38 Ch. D. 213 ; and 
Bee iTo/.A V. Seerdary of SUtU for India (1863), 10 H. L. Cue. 367. 

f /■) Re Randdl, eiipra ; Re Blunt'e Trteete, Wigan v. Clinch, [1904] 2 Ch. 767 ; 
ana Bee Lymu Corporation v. Reuyal (Advoeate-Oeneral) (1876), 1 App. Oas. 91. 

(y) Aci^mulationB Act, 1S0(> (®* & 40 Oeo. 3, c. 98) ; see title PEKpJtnrEnxs. 

I'll) Martin v. Margham (1844), 14 Sim. 230 ; Re Swain, Moadeton v. Handt. 
[19051 1 Oh. 669, C. A. 

(«■) tDkortoe V. Matlerman, [1805] A.*0. 186 ; Re Travie, Froet v. Creators. 
[1900] 2 Ch. 641, 0. A. 

(l) A,~tf. V. fFiwcAiJMa (Earl) (1791), 3 Bro. 0. 0. 378; A.-&. v. Minehe^ 
(1798), 4 Voe. 11 { Arnold v. A.-0. 0698), cited 2 Bubs. p. 442 ; and eee pp. 194. 
l96. /mi. 

{1) A.-C. V. SUnnerf Co. (1826), 2 Kobb. 407, 448; (1633) 6 Him- 696. See 
alee Re Jardeyn’e Charity (1833). 1 My. & E. 416; A.-C. v. TrinUn Ctdi*g * 
(1866). 24 Beav. 383 ; and ooeee cited, note (/). P. 179, poet. 

(m) A.-O. T. Skinnert' Oo., at p. 441 (gift of rente and profite equivalent 
to gift of the lauds themeBlvesj ; South Molton Corporation v. A.~0. (1664). 6 
IL L. Oiw. I, 81, 82; Eaterity Corporation v. A.-O. (1867), 6 H. I*. Om. 810, 
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disrged (n), is given to charify, any subsequent increase in the value 
of the property accrues to the charity (o). 

303. Where tliere is a direction to make specific charitable pay- 
ments out of the income it is a question of construction in each case 
whether tlie intention is to devote the whole property to charity ( />). 

If a testator gives particular sums, not exhausting the entire 
income, for s})ecifled charitable purposes, and gives the remainder of 
the income for other charitable purposes, a question of construction 
arises whether any increase in the income is divisible pro ratd 
among the specified objects and the objects entitled to the 
residue (q), or whether the whole residue of the augmented income 
passes to the objects entitled to the residue. 

Where the surplus income is directed to be applied in repairing 
the premises given to the charity, the whole property is held to have 
been devoted to charity (?*)• 

304. If there is an express gift of surplus income to the donee 
who is charged with the payments, this may he interpreted in two 
ways : (1) as a gift of the residue, whatever it may amount to, in 
which case the residuary donee is entitled to any increased income (.t) ; 
or (2) as a gift of an aliquot proportion of the whole, in which case 
the donee shares rateably with the other donees in any increase (/)■ 
The question into which of these two classes a gifts falls is a matter 
of construction, to be solved in each particular case by considering 
the instrument of foundation as a whole (a). Such words as “over- 
plus,” “ surplus,” or “ residue ” do not necessarily indicate that the 
^ft is residuary (b). 

(n) Kamington Hotting*’ Almshouse l>uke on Charitable Uses, 71; 

Hmskaw v. Morwlh Corporation (1629), Duke on Charitable Dsoa, 09 ; Elthnm 
(mhabitanttVy, Warmn (1634), Duke on Charitable Usoe. 67 ; Sutton GoMfuM 
Cate (1635), Duke on Charitable Uees, 68. 

(o) JSe jMrie Jbrrin (1802), 7 Ves. 340; A.-O. t. Briitol ( Vjioration (1820), 3 
Jao. & W. 31« ; A.-O. v. IVUton (1834), 3 My. & K. 362. 

(p) A,‘0, V. Bristol Corporation (1820), 2 Jac. ft W. 813, 318 ; Beverley 
Corporation v. A.-O. (1857), 6 H. L. Oaa. 310, 333; A.-O. v. Windsor (Dean and 
Canons) (I860), 8 H. L. Caa. 3A9, 393, 304, 406. 

(o) A.-a. V. Caius College (1837), 2 Keen, 150., See A.-O. v. Cooper*’ Co. 
(1812), 19 Ves. 187; A.-O. v. SOly (1835), 5 L. J. (cn.) 5. 

(ry Beverley Corporation v. A.-G., supra, at p. 324 ; Merchant Taylors' Co. ▼, 
A,-0, (1871), 6 Ch. App. 612; A.-G. v. ll'eu: Chuvdlers’ Co. (1873), L. E. 6 
H.L. 1. 

(*) South MtiUon Corporation v. A.-O. (1664), 6 H. L. Cae. 1 ; Beverley Corpora- 
tion T. A--0., supra, at p. 326. 

(f) A.-G. V. Drapers Co. (1841), 4 Beav. 67 ; A.-O. v. Jesus CoUtge, Oxford 
(1861), 29 Beav. 163 ; and see the caoea dted in the preceding note. 

(а) A.-Q. V. Windsor (Dean and Canons), supra, at pp. 406, 406. 

(б) Beueii^ Corporation v. A.-O., euprt; South Motion Corporation e. A.-O., 
supra, at pp. 26, 26 ; see alee oa to the expression “ or thereabouts,” A.-O. v. 
THuUy Caiege (1866), 24 Beav. 388, 892, 393. No difficulty aris<>s where the 
instrument expressly directs the sur^us income (Be Jordryus Charity (1833), 1 
My. ft K 416; South MoUou Corporation v. A.-O., supra, at p. 6), or any 
suMWonent inmeese (Charitable DenttUone and Begueets Comnueeionert v. De 
CBJfurd (Barenesv) (1841). 1 Dr. ft War. 946), to be applied for cbaritoble or other 
pnrpei s es or for the benmt of tl>e doneea (A.-O, v. Oasodgne (1882). 2 My, ft K. 
6i7, where the exeoaton*took bencfici‘*lly ; At-Q. v. Skinners’ Co. (1826), 2 Euss. 
407 ; A.-0. V. Drapers' Co., supra). 
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An express gift of surplus will be disregarded where to giveeSscil 
to it would defeat the intention of the donor (c). 

305. If there is no express gift of surplus income, but the 
speciiio payments exhaust tl: i entire income at the time of the 
gift, any subsequent increase {d) in the income is applicable to 
similar purposes and primd facie in similar proportions (c). The 
court, however, may within certain limits vary the proportions (/). 

The above rule is equally applicable whether the donor thought at 
the time that he was disposing of the entire income {g), or there are 
words that might have been interpreted as limiting the extent of 
the benevolent purpose had they stood alone, but such words are 
coupled with other words which show such benevolent purpose to 
operate to the extent of the whole fund, and the effect of the latter 
words will prevail (h). 

306. If at the time of the gift the specific payments do not 
exhaust the whole income, and there is no express ^ift of the surplus, 
but there is a clear intention, whether express or implied, to attach 
a charitable trust to the whole property, then, however deficient 
may be the appropriation of the whole income, the surplus will 
nevertheless be applicable to charity, for the general charitable 
intention will prevail (i). 

The donees will not be entitled to the surplus or increase unless 
they are themselves a charity O'), or there are other circumstances 


(c) JU ABJUon*s Charity {IHod), 27 Beav. llo (gift of surplus to six alms- 
women ” who would have ceased to be almswomeu if they received the whole of 
the largely increased surplus income). 

{d) South Mvltm Corporation v. (1854), 5 H. L. Cas. 1, 32. The deficiency 
in case of a decrease in the income is apportiouable in the same way {Thetford 
SchiHjl Case (1610), 8 Go. Bep. 130 b). 

(fl) Ibid. ; SfuIUm ColdfM Case (lfi3o), Duke on Charitable Uses, 68 ; A.^G, v. 
Townsend (1670), Duke on Charitable Uses, 34 ; Arnold v. A.^G. (1698), Show. 
Pari. (.'as. 22 ; A.^G. v, Coventry Corporation (1700), 2 Vern. 397 ; A.^G. v. Johnsm 
(1753), Amb. 190: A.^G. v. IJaberdashers* Co. (u92), 4 Bro. 0. C. 103 ; A.-G.y, 
Ctwpers' Co. (1812), 19 Ves. 187 ; A.-G, ▼. Bristol Corporation (1820), 2 Jao. & W. 
315. 317. 318, 322 ; Mergers' Cku v. A.-O. (1828), 2 Bli. (n. S.) 165, H, L. ; A.-G. 
V. Wilson (1834), 3 My. & K. 362; A.^G. v. Brazen Nose College (1834), 2 01. A 
Fin. 295, 328, H. L. ; A.-O. y. Barham (1835), 4 L. J. (oh.) 128; A.-O. v. 
(vopers' Co. (1840), 3 ]^av. 29; A.^G. y. ChrieVs //cfptta/ (1841), 4 Beav. 73; 
A.-G. y.GHoert (1W7), 10 Beiiv. 517 ; South MoUon Cvrpnrationy.A.-G.f supra^ 
Beverley CifrporaHon v. A.^G. (1857), 6 H. L. Cas. 310, 320; A.*G. v. Waat 
Chandlers' Co. (1873), L. E. 6 H. L. 1, 22. 

(/) A.-G, V. Windsor (Bean and Canons) (1860), 8 H. L. Cas. 369, 452 : A.-(7. 
V. AfarrMid (1866), L. E. 3 Eq. 424, 430. 

(v) Mitrehani^ supra; and see A,-G. v. Bristol CorporaUon. supra, 

pw TiO% Eldon, at p. 332. r . 

ffi Shel^ord, taw of Mortmain, p, 650 ; A.-ff. v. (Jb. (1788), 

t,Eq. Gas. 51, 55. ' ' 

(0 Jmotd V. A.-G., eupra; A..(?. V SjHirks (1753), Amb, 201; A-f?. ?. 
Painkr^insT^ Co^ ktpra; A.-©, t. Ilaherdashen^ Co,, supra; A.-©, v. BriM 
CarporoHon, supra, at p. 320; A.-©, v. Skinners^ Co. (1826), 2 Buss. 407, 442; 
Merten' Co. v. A.*©«, supra^ A.-©.t. Drapers^ Co. (1840), 2 Beav. 508; A.*©, f. 

Oo„ mpra; v. Grocers' Ci>. (1843), 8 Beav. 5%atp. 546; 

MoUou OorporaUm Y. supra, at p. 32; Beverley Corporaikm r. 

tkpra, ui p. 318: Y. Windsor (Bean md Camm\ supra; BAepAiM 'Y. 

JSinMol Corporation 319, 352. 

(1856), 24 Beat. 383, 399; and m 4*.©* Y. 
BtkM Corporatum^ supfOk at p. 308. ^ r 
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Irom which a eontrai^ inteniiion can he eoUoeied(A). 1{, howeiwi^, 
io each a case there is no peneral intention to devote the whole to 
charity, the snrpliis income belongs to the parties charged wi^ 
making the parents, and not to the charities (0, notwithstanding 
that such specific payments, by lapse of time or change of oircam* 
stances, have become insufficient to satisfy the purposes for which 
they were originally made (m). For the absence of any disposition 
of the surplus iaprimifaeie an indication of an intention to benefit 
the donee (n). 

This rule has been frequently applied in the case of gifts to cor* 
porations, such as colleges (o), city companies (p), or municipal 
corporations {q), or a dean and canons (r), subject to or charged 
with specific charitable payments which do not exhaust the income, 
but the principle is not confined to gifts to snch bodies («). 

307. So, too, the donees are entitled to the surplus where it has 
been charged with the expense of repairs (0, or where they have bound 
themselves by penalties or covenanted to pay fixed sums to charity 
whether the income of the property is nufiicient or not (a). 

Donees will not take beneficially where there has been long nsage 
to the contrary (i«), or wbere by the instrument of foundation they 
are given power to regnlato the charity (c). 

308. Speaking generally, the increase will belong to the donee, 
first, if the gift be to the donee subject to certain payments to others ; 


BMV. t. 
Imlei 

({feaUcn ef 

CbaiftiUe 

Traits. 


Done« 
iterftoaally 
liable la 
entitled to 
aurplnii. 

Where 
cloneee do 
not take 
aurplns. 

Generally. 


(ik) A.-G. ▼. Drapfri^ Co. (1840), 2 Beav. 50H. 
(/) y. “ ' 


Jiruavl Corporation (1820), 2 Jao. A W, 204, 315; i4.-G. ▼. 
8lknner$' Co. (1826), 2 Rubs. 407, 443 ^ A.»0. y. CordumntTB* Co. (1S33). 3 My. 
A K 534; A,^0, y« Brazen Nose College (1834), 2 01. A Fm* 295, IL. L. ; AMh 
y. Fishmonger^ Co. (1841), 5 My, A Or. 11 ; A.^Q. y. Grocers^ Go^ (1843), 6 Boav. 
626 ; Jack y. Burnett (1846), 12 Cl. A Fin. 812, H. L. ; SfnttU Motion Corjforatton 
y. A.-G. (1854), 5 H. L. Caa. 1, 34; A.-G. y. l^HnityCuiU ^ (1866). 24 Beav. 
383; A.^G. r. Windsor {Dean and Canons) (186i)), 8H. L. Oaa. 369; Merchant 
TayM Co. y. A.-G. (1871), 6 Oh. App. 512, 519. 

(m) A.-G. y. Gasangn/e (1833), 2 My. A K. 047; CharUaWe Donaiiom and 
Beguesis Commissioners v. Be Clifford {Baroness) (1841), 1 Dr. A War. 245. 

(«) A.-G. y. Trinity College^ supra^ atp. 92. Doe alao v. Wax Chandlers^ 
Co. a878), L. B. 6 H. L. 19 et seep 

(opiA.-G. y. Catherine Ball (182^. Jao. 381 ; A.~G. v. Brasm Nose College^ 
supra i Jack y. Burnett^ supra; A.-d. v. TnmUy College, supra; A.^G.r. Sidney 
Suss^ College (1869), 4 Ch. App. 722. 

(«) A.-O. y. (Ferdwalners' Co., fupra;, A.-<7. y. Fishmongers^ Co., supra; 
A.-G. y. Grocers* Co., supra; A.-G. y. H'ewe Chandlers* Co., supra, at pp. 9, 19. 

(e) A.^G. y. J9nato2 (krporaMon, supra; South Molton OorporotifWi y. A.*G., 
supra, at p^. 34 ; Bevaiey Corporation y. A.-G. (1857), 6H. L. Oaa. 310. 

E A.-&. y. Windsor {Dean and Canons), supra. 

Merchant Taylors* Co. y. A.-O*, euj^, at p. 519. See A.-G. v. Smythks 
9 Boas. A mL 717« 741 (maeter of aa almehouee) ; and compare A.^G. y. 
t^mdSfOod School (Master) (1833), 1 My. A jBL 376; A.-G. v. AihersUms Free 
Seteir (1834). 3My. AK. 544. . « 

^ AU-0. y. Skimuirs* Co., supra; T. Coopers* Co. (1840), 3 Beay. 

29* 

Ca) Jadt T. JBiimitf. wpra, at p. 828* See alee A.-G. y, Brista Ci 
snpra^ at p. 303 ; am otnupare, on the other hand. A.*0. y. MsrehaM 
im^nm), $ Star. 388. ^ ^ 

FafW$Schod{W0), 18 W. B. 418. 

ihUh 



180 


CHARITnfS. 


Sect. <5. 
Roles 
applicable 
to the 
Creation of 
Charitable 
Tmsts. 


No resulting 
trust where 
general 
intention for 
charity. 


Where 
resulting 
trust arises. 


secondly, if the gift be Upon condition of making certain ][>aymantt 
subject to a forfeiture upon non-performance of the condition ; or, 
thirdly, if the donee might be a loser by the insufficiency of the fund (d). 

In the ease of a gift to a particular body for the benefit of the 
body urith a provision that certain members or officials are to 
receive specific annual sums, the body is entitled to the bulk of the 
property with the full increase, and the particular members or 
officers are entitled only to the sums specifically given them (e). So 
where property is given not for purposes of individual benefit, but 
for the performance of duties, any increase of income exceeding 
reasonable remuneration for such performance will be applied to 
other charitable purj^ses (/). 

But a ^ft of the income of property to maintain poor scholars, 
rach having so much a day, is a gift to them of the whole, and 
entitles them to the surplus (ff). 

SVB-SsoT. 6 . — RendUng Truth. 

309. The doctrine of resulting trusts is not applicable where a 
clear intention to devote the property to charity is shown {h) and a 
period is fixed for the continuance of the trust, even though the 
application of the property may be suspended (t), or the objects 
may be uncertain (k) or fail (0- 

Where a charitable corporation becomes extinct, there is no 
reverter, the case being merely one of failure of trust machinery, 
which is never fatal to a charitable trust (m). 

310. Where there is no general charitable intention to be gathered 
from the grant or will dedicating the property to charity, and the 


(d) Jark y. Burnett (1846), 12 Cl. & Fin. 812, per Lord COTTENHikU, at p. 828. 

(«) Houth MoUm Ovrpvratiou y. A.-Q. (1854), 5 H. li. Caa. 1 , 32, 33 ; and see 
A.-G. y. Brutal Corporation (1820), 2 Jac. & W. 205, 317. ^ in the case 
(if a gift to a corporation consisting of a master and almsmen, with a direction 
that the almsmen ehould receive ^ed stipends, the almsmen were not allowed 
to shoro rateably with the master in the increased income [A.-O. y. Smythiei 
(1831), 2 Buss. & M. 717, 747, 748; iJe Athfon’e Charity (1860), 27 Beay. 116, 
where tlio increased income was applied to charity generally). 

(/) Thet/ord School Gate (1610), 8 Co. Bep. 130; A.-O. y. Britld Corpora’ 
Hon, tupra ; A.-O. y. Smythiei, inpra, at p. 747. Distingairii the case of 
a gift to a college for its maintenance with a proyision that each eeholar 
ahonld have a certain sum, in which caae the scholars are not entitled to 
ahnre in any increased inoome (ibid.). 

(y) A.-O. y. Brentwood School (Meuthr) 0833), 1 My, & K. 376, 304 ; and see 
^.-<7«y. Atherttono Free Sehool (183^, 3 My. & E. 544, 555. 

(h) A.-O. y. Green (1788), 2 Bro. 0. 0. 492 ; and see p. 105, poet. 

W) A.-O. y. Bowyer (1798), 3 Ves. 714, 729 ; Chamberlayne v. Brackett (1872), 
, Oh. Ap®. 206; AlAntt y. Fraetr (1874), L. B. 6 P. C. 86 ; and aoe A.-Q. y. 
Onmm (l^rl) (1856), 21 Besy. 382. 

(M Moriot V. Durham (Bithty) (1804), 8 Vea. 399, 405; Be 8hum (1904), 81 
L. T. 192. 

(i) Aylet y. Dodd (1741), 2 Atk. 238; A.-O. t. Orem, tupra; A.-0, y. 

WtH (1858), 27 L. 3. (OE.) 788; Campbell y. Lkitrpoa Gorpordtwn (18?<», L. B. 
8 579. 

(«n) A.-O. y. Sidtt (180M, I^hmote, ICortnudn, 2Dded. 886 ; vtAtnaSomm 
Dktrict Council y. Boittil, (wTj 1 Oh. 834, 858 stsw. As to wham a 
takea place in grants tO cunties nndeor the School mtee Art, 1841 (4 A 5 tlrt. 
0 . 88 ), a. 2 , ace A.-Gl r. JSdfi^ (1908), 97 L. 1. 292j A.- 0 . v. Frkt (1908), 24 
7 . L. B. 761 ; and title Sdvoatiok. 
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gift failn, the subiect-matter of the mfi results to the donor or bis ^ 

heirs or next of kitt^ according to the circumstances (n). So also Sidei 

where a conveyance is made on charitable trusts to be afterwards apidleaUe 
declared and no subsequent declaration is made(o). And when 
proper^ is given for charitable purposes only on the happening of 
a particular event, the doctrine of resulting trusts applies until 
that event occurs (a). 

Sect. 7. — Premmption of CJuiritable TrutU from Utage, 

311 Where the origin of a charity is obscure, or where the UmgeM 
instrument of endowment is lost or is ambiguous, usage con- 
stitutes presumptive evidence of charitable trusts (b). The court ° 

will presume whatever may be necessary, even an Act of Parlia- 
ment (c), to give this usage a legal origin and render it valid (d). 

But when the deed of foundation is produced and is clear, nothing 
can be presumed to the contrary of that which is established by such 
evidence (c). 

The court will be guided by the earliest evidence of usage, and 
will if possible presume that what was then done and long afterwards 
continued was rightly done(/). 

Thus, a charitable trust may be presumed from such circum- inH-Anenof 
stances as the receipt for a long period of a rent-charge by a 
charity (g), or the letting of certain rights of pasturage by a parish 
vestry (/t), or the exercise by the free inhabitants of a borough of a 
right of oyster fishery (f)* 


(n) A,*0. V. Ox/tfrd (BMnjt) (1780), oited at 4 Vos. 432; ▼. WinrhiUea 

(iJar/) (1791), 3 Bro. 0. 0, 374, 379 ; and see A.-^O* ▼. OremhiU (1863), 83 13ea?. 
193. Thore is no resulting trust in the case of a aiit to charity subject to an 
illegal or void condition (see p. 171, ante). On the failure of an object not 
legally charitable, tf.y., a fund subscribed for two poor ladisF^, there is a resulting 
trust {Be Abbott Fund {Tt\uU\ Smith v. Abbott^ [190Dj 1 Oh. 32^. Bee also 
A,^i}, V. Briitol Citrjmatum (1820), 2 Jac, & W. 29^ 30V, 308; Be Andrew's 
Trust, Carter v. Andrew, [190oJ 2 Ch. 48, 52. 

(e) A,-’0, V. Windsor (pean and Canons) (1858), 24 Beav. 679. 

(fl) A,»Q. V. Craven {Earl) (1856), 21 Beav. 392. 

(6) yl.-G'. V. St, Cross Hosjntal (1853), 17 Boav. 435, 464; A,^G, v. F/ioelrms 
Hospital (1853), 17 Beav. 366; A.-G. v, OouH (IHGCl), 28 Bftav. 485, 501. 

(c> A,-G* V. Ewelme Hospital, supra; A.^G. v. Mercers' Co, (1870), 18 W. R. 

448 44^. 

(d) Ibid,; Cotksedge v. Fanshaw (1783), 3 Bro. Pari. Cas. 703; Goodrmmr, 

Saltash Corporation (1882), 7 App. Cae. 640, 644, where from Jong enjoyment 
by free inhabitants of a borough of a ri^t of Hshery a charitable trust in their 
favour under a lost grant to the corporation was presumed; Haigh v. West, 
[1893] 2 Q. B. 19, 26, where enrolment of a lost grant was presumed ; and see 
FfUhardinge (LercO v. I^cett, [1908] 2 Ch. 139, 165; Cnesterfield {Lord) v. 
Harris, [1908] 2 Ch. 397. ^ 

(e) A.-O. v. St, Gross Hospital, snmra; A,-G, v. Ewslme Hospital, supra; 

T. Gould, supra; and see Edinburgh Corporation v. Lrrd Advocate 
(1879), 4 App. Cas. 823. 

(/) A.-a, V. IkiUon (1851), 18 Beav. 141, 162. 

(g) A.-C?. V. West (1858), 27 L. J. (OH.) 789 ; and see Stanljeg v. Norwich 
Corporation (1887)» 3 T. L. B. 506, Where certain rents bad been paid to 
fraiiitien of a c^for a long period. 

ik) Haigh v. WeOg oupra ; and see v. Cashel CorporaUon (1842), 8 Dr. & 
War: 294. 

if) (hodman v. SdUash Corporation, supra; and oompaie -Fitshariinge {Lord) 
%f^isrM, supra. 



189 


ORAJUtlBS. 


Sect. 7. 
Presomp* 
tionof 
Chailtable 
TroBts from 
UBage* 

Period of 
uiiageb 


Jurlidlction. 


Powers of 
the court 
where scheme 
not directed* 


Property 
situate or 
payable out 
of the 
jurisdiction. 


VariottA periods ot nnintermpted usage have be^ held soB* 
cient to establish charitable trusts (Jc). Li the absence of ‘written 
documents, the trusts of Boman Catholic charities are estab- 
lished by twenty years* consistent and continuous usage (I), and 
the trusts of any Dissenting institution by twonty-five years’ 
usage (m). 


Part IV. — Effectuation of Charitable Trusts 
by means of Schemes and the Cy-pr6s 
Doctrine. 

Sect. 1. — In General. 

312. When it becomes necessary to define the objects or pre- 
scribe the mode of administering a charity a scheme is usually 
directed (n) either by the court (o) or by the Charity Commissioners 
or Board of Education {p), though in some cases the disposition 
is made by the Crown ( 3 ). 

313. When the matter is before the court, and it is not thought 
necessary to direct a scheme, the court may, as the case requires, 
refer the apportionment of funds to the master (r), or retain a 
measure of control by giving any of the parties leave to apply if 
necessary («), or by ordering the person applying the fund* to 
account for its distribution (t), or by directing payment of the 
capital into court and payment of the dividends to the person 
intrusted with their distribution (u). 

314. The court will not direct a scheme to be settled where the 
property of the charity is out of the jurisdiction, or is a fund 
payable to trustees out of the jurisdiction (a). In such a case the 


(it) A.-ff. y. M'ml (1838). 27 Ij. J. (cn.) 789 (30 yoaro) ; A.-O. v. Moor (18M), 
20 Jieav. 110 (100 yoore) ; Jlr Parker'* Cheaity (1863), 32 Bear. 654 (100 yean); 
Hunting v. HargetA (1879), 13 Ch. D. 330, 336 (103 yean) ; Jie St, NiekoUu Aeon* 
Parith (1889), 60 L. T. 632 (200 yean) ; Queen*' CvHege, Omhridge, Com (1821), 
(230 yean); lie St. Alphage, London WaU (1888), 69 L. T. 614 (800 
years) ; A.~Q. v. Mercerf Co., ewpra (360 yean). 

(1) Boman Catholic Charities Act, 1860 (23 & 24 Yiot o. 134), s. 6 ; and see 


p. 104, onto. 

(m) Nonconformists’ Chapels Act, 1844 (7 & 8 'Wot. c. 46), s. 2. See A.-!?, v. 
Peareon (1817), 3 Mer. 863, 400 ; A.-Gf v. Eutton (1844), Dniry tomp. Sug. 480 ; 
A,-a«^. Bmee (1868), JU, B. 6 Bq. 663 ; A.-G. v. Anderson (1888), 67 L. J. (OB.) 
643 i and p. 164, onto. 

(w) As to when a eohone will be dinctcd, see p. 183, poet. As to the 
ptaotics OB settling a scheme, see p. 337, poet, 

(o) See p. 166, * 

• (p) Seep. 186, iwst. 

(o) Seep. 287j^>ifc 

(r) T. iHfto (1778},*! Bto. 0. 0. 16 ; Jto ffyds (187^, SA W. S. A9l 
(«) H’aW<r^r..< 2 B{( 3 r {)80»j. 1« Tes. 206, 211; iJhnto v. St^ (BhrAtlASSh 
AMy.ftK.60; Jl»Isa(l887),34Cb.D.628.8S6. 

(t) A.>(7. V. Otegg 1^78(0^, Amb. 684; A.-O. v. Bherhome Onmm a r 0Aael 


(Owmors) (1864), 18 BIS#. 868. 
/«) M'Colt r. Athtedea n8M>, 1 


,12Jar. 104A. ‘ ' 

(aS £.g» in Scotfand 0i^iurgh Oorporedim v. Anhtrg (1768)b ; 

AoS- y. tnpine (1818), ^ 3«aa. 181; Away v. Mitt (1826), 1 BiM. 11^^ 
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eonrt may dir8<^ an inquiry whether the trust oan be carried into 
effeot aoo(ribding to the law of the articular ooontry (2)), and may pay 
the money to the persons seleoted by the testator as the instruments 
of his benevolwoe, if they are proper persons to aot as trustees (e), 
but not otiierwise (d). or may appoint new trustees for the purpose (r), 
or may rettun the fund in court and direct payment of the dividends 
to the persons intrusted by the testator with the application of 
them (f), or may retain the fund in court to await the result of an 
application to the foreign court (,</). 

315. Except under the authority of an Act of Parliament, a 
charily or charitable institution cannot be established in such 
manner or place as to constitute a nuisance (h). 

Nor can such charitable institutions as hospitals, institutions for 
educating and lodging working girls, and the like, be established 
in premises subject to a restrictive covenant for user as a private 
dwelling-house only, and not for purposes of trade or businoss, if 
such establishment would be a breach of the covenant (i). 

Sect. 2. — Selumes. 

Sttb-Seot. 1 . — When directed. 

316. A scheme is generally necessary on any ey-pr>$ application 
of a charitable trust {k) unless the trust is altered merely in detail (/). 


Switzerland (JStinet v. Vulhumy (1819), cited 1 Buss. 113, n.); France (il/artiw 
▼. Foxton (1824), cited 1 Bnee. IIU); America (SoetWy /or t/ir ProimgatioH of the 
Qoepel etc. y. A.-O. M826), 3 Buhs. 142 ; New v. liunaker (1867), L. B. 4 Eq. 666). 

(o) Thompem v. TIumpson (1844), 1 Coll. 381, 394 (Scotland). See New v. 
Bwwker (1867), L. B. 4 ]^. 666 (United .States); and pp. 194, .307, 

(f) Edinburgh Corjwraliou v. Aubery (17M), Amb. 236; A.-G. y. Jjepihe 
(1818), 2 Swan. 181 ; Minet v. Vulliamy, eitpra; Murtiu v. Pastim, euprit ; Kmerg 
y. Bill (1826), 1 Buss. 112; Cothjer v. Burnett (1829), Timl. 79; Md/ord v. 
Rtynolde (1842), 1 Fh. 186, 197. See also New y. Boi iber, eupra; Lyme 
Obrpvration y. Bengal {Advocate-Geuerat) (1876), 1 App. Caa 110. 

E Lytm Corporation y. Eaet India Co, (18.36), 1 lobo. P. 0. C. 176. 

A.’O. y. StepheuB (1834), 3 My. & B. 347. See also A,.G. v. Frauwte, 
] W. N. 260, where a fund sivon to a school in a pariah in America was 
directed to be paid to the govemors of another School in the same parish, the 
original school having disappeared. 

(/) A.’.O.y, Lepine, eupra. Seoal8oA.-C7.T..S<«ryf (1864), 19 Benv.597,wber« 
the oSitU ohaiged by tiie testator with the dietiibution of a fund had died, and 
the court directed payment to be made to the holder of the offlce fbr the time being. 



(1881), .. . . 

361 ; Mut^em v. Sheffield Corporation (1887), 31 Sol. Jo. 773 ; lleHilelow v. 
Wortley GaanKaue (1887), 6? L. J. (OH.) 762 ; A.-O. v. Mauidieeter Corpora. 
(ion, n8to) 2 Ch. 87; A.-G, y. NMiugham Gorpuratiou, [1904'] 1 Oli. 
673. Fur the class of hoepital which hae neon held to constitute a nuisance, see 
Tod-Hoedly y. Benham (1888X 40 (%. D. 80. 

A) German v. Chapman (1877k 7 Gb. U. 271, 0. A (invutiition fur education 
atM Mfr»«g of giiis) ; Bramweil r. Laay (1879), 10 Ch. I). 691, and Bortman y. 
Borne ^mitat Aeeoeiation(lSJ9),tt Oh. jD. 81, n. (hospitals); BoUe v. Miller 
(1884), 27 <Ch. D.7L0. A, (mstitattoalnr working girls); and emBarnard Oaette 
JMmn OmMoU v. WBaon, [1901] 2 Ch. 817, 
m Martin y. M«rffimm (1844), 14 1^. 830; Bie<m y. Jadim (1886). 36 
Ch. jO. 460, 0. A. As to ey-pree anplicatum, aeo p. 100, poei, 

(9 SU mhardeeH (1868), 66 L. J. (OH.) 781 


SMT. 1. 

InOtMnd. 


Where charity 
uuittattoe. 


Breach of 
restrictiTe 
covenatit 


Whore 

HchcnieM 

utsceimary. 



184 


CHABmn. 


Bktt. 1 
Schemes. 


When 
BchemeB 
directed 
thoui;h not 
chHcutial. 


Gif id to 
eHtaiilidhed 
iiiBtitutlond 
may be puid 
without n 
M'.bcnie. 


Schemes are also required where the trusts of the instroment of 
foundation are ambiguous or insufficient and no particular objects 
are defined (m), or where there are no trustees, or the t^tees are 
dead (») or refuse to act (o), or where there has been an increase in 
tlie revenue of the charity (p), or the persons managing the charity 
have misapplied its property (q), or where for any other reason it is 
thought expedient to regulate the administration of the charity (r). 

317. Schemes may be directed even where there is an unlimited 
discretion as to distribution left to trustees («), but in such a case the 
scheme is framed as far as possible to meet the wishes of the 
trustees (t). 

And where legacies (a) or annual sums (b) are given to be die- 
trit)uted in charity at the discretion of private individuals or public 
institutions, and no permanent trust is intended, schemes for the 
application of the moneys are not essential, though in many cases 
they are directed by the court (c). 

318. Legacies to established institutions, whether incorporated (d) 
or not((>), or to the president (/), trustees, treasurer, or officers (</) 
thereof, as ])art of their general funds or upon similar trusts to 
those upon which the general fui\ds are held, may be paid without 
a scheme being directed (h). 


(m) A.-O. V. Clarke (1762), Amb. 422 ; Re WhiU, [1893] 2 Ch. 41, 0. A. 

(«) Moiiyridye v. Thuckivell 1 Ves. 36; A.-O. v. Oladetone (lUi'I), 13 

Sim. 7 : JU Staue’e IVdl (18S3). 21 L. T. (o. s.) 261. 

(0) Reeve v. A.-C. (1843), 3 Iluro, 191. 

(;i) See, lor example, A,-Q, v. Caiue College (1837), 2 Keen, 130; A.~Q. v. 
LoiUh Free Schtxtl (11 ardviu) (1831), 14 Boav. 201 ; Re Campden Charitiei (1881), 
18 Ch. D. 310, 0. A. 

(./) A.-O. V. Cvoiwre' Co. (1812). 19 Vos. 187. 

(r) See A.-O. v. Hf. Clave, tioiahamrk {Free Grammar School) (1837), Coop. Pr. 
Cas. 267 ; A.-O, v. Dedham School (1857), 23 Beav. 350. 

(1) A.-O. V. Stepmi/ (1804), 10 Ves. 22; IValdov. Caleg (1809), 16 Ves. 206, 
211 ; Jemmil t. PemV (1826), Amb. 585, n. ; Rarclay v. Muekelpne (No. 2) 

e , 4 Jur. (it. 8.) 1294 ; Re Hurleg (1900), 17 T. L. li. 115; and compare Re 
It (1860), 29 L. J. (CH.) 871 ; DiOe y. Audeley, [1908] A. C. 347, 351. 

(<) BmMtt T. Honyvmd (1772), Aub.'708, 710; A.-O. v. Oaehdl (18311,9 
L. J. (o. 8.) (OB.) 188 ; Re JMmar CharOaUe TVuet, [1897] 2 Ch. 163, 1^. 

(a) A -0. V. Olegg (1738), Amb. 584 ; Johnston y. Sivnnn (1819), Amb. 586, s. ; 
Re Barnett, supra; Re Lea (1887), 34 Ch. D. 528 ; and see Re Oarrard, [1907] 
1 Ch. 382. 


ib) ffords ▼. Suffolk (Earl) (1838),. 2 My. & K. 59. See also Waldo y. 
Caisji, empra; Povmsoouirt y. Fowerseourt (1824), 1 Mol. 616; Shrewsbury v. 

5 Hare, 406; hfohon y. Savage (1803), 1 Sch. & Let. 114; Re 

Lea, supn. 

(c) Doyisg y. Dogleg (1735). 7 Ves. 68, n. ; A.-O, y. Stepneg (1804), 10 Vea. 
23; JlsMST. Ci*»l«r5»ry(AroA5MAop)(lM7),14Ve8.364; Baker y. Sutton (iSSO), 
1 Kieui, 224 ; Pocedt y. A.-O. (1876), 3 Ch. D. 342, C. A. ; Jte Surlsg, supra. 

(d) ifmery ▼. Bill (1826), 1 Hum. 112 ; Society for the Pivpagation ^ins Qnspd 
T. A.-0, (1826), 3 Bum. 142 ; A.-Si. y. Chri^sUoniUditESO), 1 Buss. AM. 628; 
Re Richardson (1887), 58 L. J. (cii.) 784 (Boyal National Lifeboat Institution). 

(«) Re JWAidiffk, [1895] P. 290. See idso fis Lalor (1901), 85 L; T. 643. 

I /) IP iilsh, Y. Oladstims (1843), 1 Ph. 290 (president of a college). 
f) ffWlielovsd Y. Jones (1822), 1 Sim. A St. 40, 43 ; Emery y. BiB, anjvra. 
t) Soe also Minel y. VuUittmg (1819), 1 Btass, 113, a. ; Carter y. Oreen (1857), 
.. A J. 591, where the mft was to an institatHm one of whose obieota waa 
the puivhase of laud; Mamam v. Ardayk (1878), 1. B. 10 Eq. 445, 
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On the same principle legacies for the benefit of a parish ohnreh (t)> 
or a Roman Camolio (k) or Pissenters’ (1) chapel, may be paid to the 
churchwardens and trastees respectively. 

A scheme is not necessary in the case of a gift to an institution 
for its general purposes hut subject to special conditions, as, 
for example, that certain lifeboats should be maintained (m), or 
that a particular person should have rights of nomination to an 
hospital (n). 

SUB-Ssor. 2 . — Settiement of Sehemrs ly Vto Court. 

319. Whether a scheme for the regulation of a charity should l )0 
settled by the court or by the Charity Commissioners depends on 
the circumstances in each case, though in many instances each 
authority may have etjual jurisdiction (o). 

As a rule the court will make schemes in contentious cases (p), or 
in proceedings taken by the Attorney-General ex officio, or where n 
scheme becomes necessary in the course of an administration 
action (g) or of any charitable proceedings (r). 

Where the court undertakes the execution of a charitable trust, it 
does not as a rule retain control of the funds and give the necessary 
directions for its administration from time to time, but it directs 
the settlement of a scheme, leaving tlie trustees to administer the 
charity in accordance therewith (»). 

The court may in its discretion direct a scheme, and at the same 
time order that it should not come into operation for a period, or 
until farther application to the court is made (t). 

Sub-Sect. 3. — Settlement of Schemvn hy tJio Charity CommiMionfr9 or Hoard 

of Kducaiiono 

320. The Charity Commissioners may, whore the gross annual 
income of the charity is less than £50 (a), on the written application 
of the Attorney-General, or all or any of the truBiiees or perBons 
administering, or claiming to administer, or interestod in a charity, 
or any two or more inhabitants of any parish or place where the 
charity is administered (5), establish a scheme for the administration 
of the charity (c). 

i f) A.-O. ▼. Rufer (1722), 2 P. Wma. 12(1 
k) De Wi/ndt v. Dt Wivdt (1854). 23 L. J. (cji.) 770. 

/) Btmtinff y. Marriott (1854), 19 Beav, 163. 

m) He Rxchardnon (1887), 56 L. J. (on.) 784. 

n) Y. ChrieCo Boopital (1830), 1 ^ M. 620. 

o) See Chariiaible Tniste Act, 1860 (23 A 24 Viet. o. 136). n. 2. 

(p) Ihido^ 8. 5. See also Tie EtimAam NaOtmal Schoolo (1673). L. It. 17 Eq. 211. 
M jfU HmUiUty IluastabU y. Crawfwrdy [1902] 2 Oh. 793. 0. A. 

(r) See Wdlhdowd y. Jonee (1622), 1 Sim. A 8t 40; X,-^. y. Hal}erda$her$* 
Co. (1852)* 15 Beav. 397. • 

(e) X.-ff. Y. aaiy (1835). 5 L. J. (OH.) 7; A.-G. y. Haherdaeher^ Co. (1791), 
1 Yes. 295; X..O^. y. Haberda$her^ C?e., eupra, at p. 406. See A.’G. y. Harrow 
Sclutol {Oovemon) (1754), 2 Ves. Sen. 551 ; X.-O. y. Townley (1829), Shelford, 
Law of Mortknain, 442. 

(i) A.-^O. Y. Price (1908), 24 T. L. “BL 761, where it fleemed poenhle that, if 
tinuft were giren, the origiital triuts might be carried out without modifioatioiz, 
(6) Ohamable OVasto Act, 1860 (23 A 24 Viot. e. 136), e. 4. 

(5) CBuuitahle Tniete Act, 1853 (16 A 17 Tiot o. 137), s. 43. 

14 OharitaUe Tniete Act* 1860 (23 A 24 Tict o. 136), e. 8* 
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Rnrr. 2 . Where, however, the gross annoal income of the ebarity (exclusive 
Schemes, of the yearly value of buildings or land used by the ehaiity, and 
not yielding any pecuniary income (d) ) amounts to or exceeds £B0, 
the Commissioners may make a scheme only upon the writimi 
application of the administering trdstees or a majority of them (e). 

if application is once made for a scheme, it cannot be withdrawn 
by the applicant before completion (/). 

The powers of the Charity Commissioners are^ similar in extent 
to those possessed by the court, and subject to similar Iimitations( 9 ). 

Reheme* 321. The Charity Commissioners may provisionally approve and 
requiring certify schemes which cannot be carried into effect except by means 
of an Act of Parliament (h). 

Priwn 322. The Commissioners have power, upon the application of a 

charitiea. Secretary of State, to establish schemes for prison charities (i). 

Recreation The Commissioners may also settle schemes for the appointment 
KronndR. 0 f managers and directors of recreation grounds conveyed to trustees 

Property of under the Becreation Grounds Act, 1859 (J ) ; and they have power 

dinolved in certain circumstances to make schemes in relation to the property 

^porations corporation or court dissolved or abolished by the Municipal 

Corporations Act, 1883 (&), and sometimes an Act of Parliament 
directs that a scheme be made by the Commissioners (Q. 

Pincmot The Charity Commissioners have power to establish schemes 

worahi”* relating to places of religious worship which would otherwise be 
exempt from their jurisdiction (m), upon the application of the 
trustees or persons acting in the administration of the charity (n). 

(if) The qaoBtiou whether buildinge occupied by a charitable institution are 
to be regarded as yielding income is discussed in Jif HUKkpoft Jtagg«d lndu$~ 
trial and Jteformatory (Schools, [1898] 2 Ch. 687, 698, C. A. ; and pp. 804, 307, 

JHMt, 

(f) Clmritablo Trusta Act, 1860 (23 A 24 Yict. c. 130), b. 4 ; (Tharitable Trusts 
Act, 1809 (32 & 33 Viot. c. 110), s. 6. For form of ^plication to the Charity 
CommisHioners for a scheme see Encyclopaedia of Forms, Vol. ni., p. 458 ; 
and for forms of schemes, see idid. pp. 478 et aw. See also p. 315, post 
(/) Re Poor^a Lands Charity^ Bethnal Oraan^ [1891] 3 Ch. 400. 
iff) Charitable Trusts Act, 1860 (23 A 24 Yict. o. 136), s. 2. For an example of 
such limitations see the restricted iurisdiotion of the court in xnatters ima^g 
to charities established hj royal carter or Act of Parliament, pp* 187, 188, 
296, poat. The CommisBiODerB d^liue to make schemes in ^ntieiittous cases 
where it appears to them that a judicial court is better qualified to deal with 
the mattmr (Charitable Trusts Act, 1860 (23 A 24 Yiot. a 136), s. 5); see JSs 
Burnham Natimal Schoola (1873), L. E. 17 Eq. 241, 

(h) CbariUble Trusts Act, 1853 (16 & 17 Yict. c. 137), as. 54--60 ; Charitable 
Tnuts Amendment Act, 1855 (18 A 19 Yict. o. 124), s. 43. 8ach schemes are 
in practice seldom necessary, owing to the wide |y»plicatioa of ^ cy-prea 
docmnes See r. ManaJUld {Earl) (1823), 2 Buss. 501, 519; t. 

Nmyich Oorperatim (1848), 12 Jifr. 424; Ita Shremlmry Grammar BiAool 
(I849)i I Mac. A O. 324 ; Ee Bedford Charity (1867), 26 L. J. (em) 

i t) Prison CSiaritiea Act, 1882 (45 A 46 Yiot. c, 65X a. 26. 

/) H Viet c. 27, a. 5. See title Opjsk Sfagbb am BEcmsASioif OfiamiBa. 
5) 46 d^47 Viot c. 18, ea. 3. 8. 

7} tbs (Hfy of London (Union of Pariafaea) Act, 1907 (7 Edw. 7* c. oxl.); 

Tork (Miekiegate eiM) Act 1907 (7 Edw. 7. o. dxxnX * 

(m) ChariMle 195b (16 A 11 Tint e. 137), a^ 62. 

(») Charitable Trwati^A^, 1869 (82 dM, a 110)* a. 15^ Per iiixnik of 
application, aee Forma, Vot HL, p, #60. 



inia draft <rf a scdianxe relating to a oharify, other than idi ***>’*• *• 
eoolesiwtioal ebarify (o), which affeeta a rural psurish, must cm ox BdkipM 
b^MTo the publication of the notice of the propose to make an 
order for snob scheme (p) be communicated to the parish council aJisetiBga 
(if any), or to the chairman of the parish meeting, who have the pariia. 
same rights as the inhabitants (q) of the district affected (r), and 
may aopport or oppose the scheme. 

S33. Where a scheme is made by the Charity Commissioners in AliotmaBts. 
relation to any charity, and part of the charity property consists of 
land other than buildings, a provision must be inserted in the 
scheme authorising the toustees to set aside part of the land for 
allotments (s). 

824. The Commissioners may also, at their discretion, upon the ixrootion to 
application of the trustees or persons entitled to make such appli> *** 
cation, employ or authorise the trustees or administrators of a 
charity to employ competent persons to prepare schemes, orders, Mhemw. 
statements, or other proceedings for the purposes of the Charitable 
Trusts Acts, 1853 to 1869, with respect to the charity, or to make 
or assist in any survey or local inquiry for that purpose, and to 
defend such schemes and orders (t). 

32ff. The powers formerly vested in the Charity Commissioners Schemw hj 
to frame schemes in respect of any endowment held solely fur 
educational purposes in England or Wales are now exercisable by ““ 
the Board of Education (u). Under schemes made by the Board 
of Education land and funds may be vested in the Official Trustees 
by an order of the Charity Commissioners (a). The question 
whether an endowment is held for, or ought to be applied to, 
educational purposes is determined by the Charity Commissioners (5). 

Beoi. 3 . — Alteration of Schemee and Tru$t$. 

326. Schemes established by statute cannot be altered by the Schsme* 
court or Charity Commissioners (c), but matters not provided for J"’*^**',** 


(o) Local Ocvemment Act, 1894 (dO A bl Vict c. 73), a. 76 (2). 

&) Oharifable Trusts Act. 1860 (23 & 24 Viet. o. riO), s. 6. 

If] ZiOfai Government Act, 1894 (66 & 67 Vict. o. 73), a. 14 (6). 

(r) As w rights of the inhabitants to demand a local inquiry into any pro* 
posed scheme, see Oharitsble Trusts Act, 1863 (16 & 17 Viot, o, 137), s. 67, 
whidi section, however, applies only to schemes to be certified with a view to 
establishment by an Aet of Parliament. 

{») Allotmento Extension Act, 1682 (46 A 46 Vict. c, 80), s. 14. For a claim 
of mis nature see EnOTctofMedia of Porms, Yd. UT., p. 480, clause 17. See 
title Vol. L, p. 338 ; and pp. 223. 230, post 

iti Charitable IVusts Ad, 1869 (32 A ^Tict. e. 110), s. 9. 

Beard of Ednoation Aot, 1899.(62 A 63 Vict. c; 33), and the Orders in 
Connqll, 1900. 1901, and 1902, made therennder. See tide EDccAXioiV. 

(a) Boatdof Education (Powera) Order is Ooundl, 1001, s. 1 (1). Hueh orders 
cannot be made by the Board of EdMatios, even with the ooneent of the 

1899 (OS A 03 VM. e. 83). s. 2 (2). 
ffeAcd 0340). .1 llae. A G. 3^ m'i A.-G. v. 

^ 1 Oh. 679; see also lEslfM v. Ctan»i, 
ttw of inMiMhg and altani^ adMSMsi the 
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liy the statute may be regulated by the court (d). Beoourse most 
thorefore be had to Parliament where even slight alterations 
are necessary in the provisions of schemes possessing statutory 
sanction (e). 

With resi^ect, liowever, to allotments for recreation grounds or 
other public or parochial purposes contained in any of the Inolosure 
Acts or awards or orders made tliereander, any provisions may, on 
the application of any district or parish council interested in any 
such allotment, be dealt with by a scheme of the Charity Commis- 
sioners, as if those provisions had been estal)lisbed by the founder 
in the case of a charity having a founder (/'). 

327. Schemes of charities established by royal charter cannot 
he altered hy the court or the Commissioners (jf). But the court 
liiis jurisdiction to interfere and alter a scheme where the charter of 
incorporation gives the corporators power to make rules for carrying 
out the intentions of the founder and it appears that the rules and 
regulations so made do not carry out such intentions (h). 

328. A scheme settled by the court for the administration of a 
charity can be altered by the court if the lapse of time and change 
of circumstances render it for the interest of the charity that the 
alteration should be made (i). But schemes so settled are not 
altered except upon substimtial grounds, and upon clear evidence not 
only that tho existing scheme does not operate beneficially, but that 
it can he made to do so consistently with the object of the 
foundation ( j). A scheme for applying the income of a charity 


powers of the Choritr Commiasiouers are similar to those of tho court 
(Charitable Trusts Act, 1860 (23 & 24 Viet. c. 136), s. 2). 

(d) lie Shremliury Orammar School (1849), 1 Mac. & Q. 324, 331, 332; see 
also Ite li dford Ghurity (1833), 6 Sim. 678. 

(e) Stw Charitable IVusls Act, 1863 (16 & 17 Viet. c. 137), s. 54; A,~(}. v. 
GhrM't HotpiUd {Govenum), [1896] 1 Ch. 879, 889. 

(/) CommousAct, 1899 (62 & 63 Viet. c. 30), ss. 2, 18 ; boo titles AxLOntENXS, 
Voi. I., p. <338 ; Commons and Bights of Common, p. 596, jhiH. The powera 
conferred bys. 18 of the Commons Act, 1899, are subject to the restrictions 
contained in the Commons Act, 1876' (39 & 40 Viet. c. 56), s. 19, as to which 
sue titles Ali.otmf.ntb, Vol. I., p. 334, note (7) ; p. 336, Qote(f) ; Commons and 
ItioUTS OF Common, p. 592, post. See also h'urty-boveuth Be^rt of the Charity 
Commission, 1900, p. 23. 

ig) See A.-O. v. Smart (1746), 1 Ves. Sen. 72 ; A.-Q. v. ChritV* Uo$j>iUl 
(Governors), m/tra, at p. 888. 

(A) A.~G. V. Dtdham Sehvol (1857), 23 Beav. 350, 356 ; A.-G. v. WygaUm 
Horpm (1849), 12 Beav. 113. 

(t) A.-G. V. St. John's HmiJUd, Bath (1865), 1 Ch. App. 92, 106; Glasgow 
CiMlegc V. A.-O. (1848), 1 11. L. Cus. 800; and see A.-G. v. hondon Car- 
poraiim (1790), 8 Bro. 0. 0. 171 ; jL-G. v. lluMl (1840), 1 fh. 762; A.-G. ▼. 
AtekesUr Corporation (1854), 5 Be Q. M. & 0, 797; Hussey's CharttUs 
(1861), 7 Jur. (N. 8.) 325, where a gift for a clergyman for prisoners was divid^ on 
a second i«iBon being form^; A.-G. y. Hankey (1867), L. B. 16 £q. 140, n. ; 
and see cases dted in previous notes to this section. As to the altmwtion of a 
Bchemo of a diarity abroad, see A.-O. v. C»fy 0/ London (1790), 1 Ves, 243; 
Jjyous Cotpiorraim v. Bofkgal {Advocate-OmenH (1876), 1 App. Gas. 31, 110. 
As to prooMuro in setOiag sdfaemse, see p. 837, potf. 

O') ^ A.-O. V. Wonsster (JOMop) (1851), 9 Hare. 328; and eee Jfa SAsfor^s 
Chstnty (1861). 5 L. 488 j JL-G. v, Stewart (1872), L, B. 14 Iki. It, 
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remains in force only until further order or the establishment of a 
new seheme (k). 

A scheme making an unfair division among the objects of a 
charity may be altered (f). Furthermore, provisions in schemes as 
to re^ous instruction (m), the number of governors (n), or the 
granting of building leases (o), may be varied. 

The Endowed Schools Acts, 1869 (p) and 1878 ( 7 ), and the 
Education Act, 1902 (r), also contain provisions for the alteration 
of schemes affecting schools. 

329 . The application or consent of tbs Attorney-General is 
probably necessary to an altorulion of a scht. ne by the court (jt). 
In a proper case it is his duty to make the necessary applica- 
tion (t). 

The court will not, upon the motion of one of the interested 
parties (u), alter a scheme which it has settled with the approval of 
the Attorney-General. 

330 . When a scheme has been settled by the Charity Commis- 
sioners, the court will not interfere with it, unless the Commissioners 
have acted ultra vires, or the scheme contains something wrong in 
principle or in law (a). 

331 . After a charity lias once been established, and trusts 
declared, the trusts cannot be varied or added to by the founder, 
whether an individual ( 6 ) or a body of subscribers (c), or by the 
trustees (d). 

332 . A condition of forfeiture upon alteration of a trust is not 
allowed to take effect if the trusts are altered by a scheme established 
by a competent authority (e). 
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(A;) Me BtMoiCt Cliarity (1907), 77 L. J. (oh.) 193. 

(/) A.^G, T, BvUer (1822), Jac. 407. 

(m) A,~G* ▼. SL JohnU Hoepiial, B<Uh (1876), 2 Ch. 1). 054, 

(n) Be Bromie'e Haepital (1889), 60 L. T. 288 ; and eee Be Conyen* Free 
Grammar Sdtool ai Yarm (1853), 10 Hare, Appendix I., p. v. 

(o) Be SmiWe (ffenry) Charity^ Harilejtoci (1682), 20 Ob. 1), 516, U. A. 

Ip) 32 A 33 Viet c. 56. a. 28. 

(f) 36 ft 37 Viet. c. 87, a. 10. 

[rj 2 Edw. 7, c. 42, a. 21 ; aee also a. 17 ; and title Education. 

, V. Stewart (1872), L. R. 14 Eq. 17; and see A.-G. v. Hall (1875), 

m, Judgments and Orders, 6th ed. 1,297. 

(Q A^G» T. Wbreeeter (Biehop) (1851), 9 Hare, 328, 360. 

(u) Be Sekeford^B Charity (1861), 5 L. T. 488. 

(a) Be Gampden Charitiee 0681), 18 Oh. D. 310, 0. A.; Be Campdkn CharUite 
(No. 2) (1883), 24 Oh. D. 213* See alao Re Shaftoe'e Charity (1878), 3 App. Caa. 
672; Be SuBon Coldfidd Grammar ScAesf (1881), 7 App. Caa. 91. 

(h) Be HarUhiU Bndowmrnt (1661), 30 Beav. 130. 

(e) A.-O. y. (1840), 2 Beay. 576 ; A.-O. y. Bovill, cited 2 Beav. 678. 

(a) Soe p. lB9,po$t; p. 273, poeL 

(<) Be Bowo/tCe CharUy^ per jBsavL, H.B., December 7, 1878, a reiiort of which 
eaee is on the files at the office of the Oharity OommiBeionera, aud a note of it 
ia to he found in Tudor, Law of Oharitiei and Mortmaiii, 4th ed., p. 187, 
uotse (ql See abo Be Upfm Warrm (183:1), 1 My. ft K* 410; Olm^e Hospital 
y. Qraipmr (1849), 1 ft 460, 464 ; Be Orclmd StreB Scl^wde (TrueUee)^ 
(W8JW.N.«Uv 
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Smt. 4 . — Cy-fr^ Doctrine and iU AppUeaU<m, 

Sub-Seot. Oy-prk Dodrint gentrttlljf. 

333. Where a clear charitable intention is expressed, it will not be 
permitted to fail becanse the mode, if specified, cannot be executed, 
but the law will substitute another mode cy-prit (/), that is, as 
near as possible to the mode specified by the donor (^). 


Donor’s 334. The primary rule to be observed in the application of the 

cy-prh doctrine is that the intention of the donor must bo observed 
be obscrred. possible. Thus, if the donor names a particular object 

which is capable of taking effect, any cy-pres application that becomes 
necessary must be restricted within the limits of that object {h). So, 
too, the mode of application must as far as possible coincide with 
the donor’s wishes (t). 

A charity may be ey-prh to the original object although it seems to 
have no trace of resemblance to it (k), if no other can be found having 
a nearer connection (f), but objects nearer the donor’s intention 
will always be selected in preference to those more remote (m). 

Where a testator intends to benefit several charitable objects one 
of which fails, the fund must not be distributed among the other 
objects, if the one that fails bears no resemblance to the others (n). 


lApsed gift 
whero reHidue 
given to 
charity. 

Objects to be 
chosen. 


335. The cy-preg doctrine may be applied in the case of a ohari« 
table legacy which has failed where the residue is given to charity (o), 
and even if there is a gift over to a second charity (p). 

336. Objects already adequately provided for should not be chosen 
for the purpose of a cy-j)rh8 application (q), nor should the application 
be made in such a way as merely to relieve the rates (r). 


(/) Soe Mogyridije ▼. Thackmll 0802), 7 Ves. 36, 60; MiU» v. Farmer 
(181*?), 1 Mer, dd; A,^G. v. Bristol Corporation (1820), 2 Jao. & W. 294, 308; 
Chandtertayne v, Brffckett (1872), 8 Oh. App, 206; v. /Vice (1908), 24 

T. L. R. 763. 

(y) Ibid, See also A,^0, v. Whitclmrch (1796), 3 Ves. 140, 144; Caiy v. 
Abbot (1802), 7 Yes. 490; CUphane y, Bdinhnrgh Corporation (1869), L. B. 1 
So, & Div, 417, 421 ; Irmmongore^ Co. (1844), 10 Cl, A Ein. 908, 922, 

H. L, 


(A) Ihid,^ at p. 924 ; Ckphano v, Edinburgh Corporation^ wprot at p, 421 ; jRe 
Prison Charities (1873), L. B. 16 Kq. 129, 146, 

(v) See Be Lambeth Charitiee (1833), 22 L. J. (oa.) 959 ; ▼. iVioe, eupm, 

at p. 763, 

(ic) A.-(?. V. Boultbee (1794), 2 Ves. 388 ; Clrphane v. Edinburgh CorporaH&n^ 
euprtt, at p, 421. 

(l) Ironmongers*" Co. v. A.^0. (1840), Cr. & Ph. 208, 227. 

(m) See Be BridmotU EoepiUU (1860), 8 W. E, 718 ; Be Prieon QharUUe^ mmra;- 
V. Northumberfand (Z>uM (1889), 5T. L. B. 327. 

(n) Jfmtnongers* Co* v. at p. 927 ; and see Lyons CorporoHon 

t. (Aemeais^OefisraO (1876), 1 App. Qas. 91 ; TherUy v« Bynrs 3 

fiare, 195, n., a case to be supported only if the objects A the seamd SooeAy 
were tg^f/ree to those of &s first ; and p. 193, poet. 

g Lyone Corporation v, {AdvocaU-GtneroPi^ mifti, at p.' 115r 
lit 1 My. A £. 410, 

Be Prison ChoriUmy olopie. < 

Ibid. : Be Popbir ond^hktekwaU Free Scbod (1078), 8 (Jh. W3? T? 
bf(Oibemlmrlmd[Duk^^ 



Pion* IV.—EmcttTATioit Of CnARmBUe'^TRuitt * Ifet 

3S7. However deeirable it mey be, in no cireumstaneeB ean *• 

tmstees of a charity appl^ the troat funds ey-prhs on their 
antbority, without the directum of the court or the Oharify 
Cinmnissioners (•). 

The court or the Charity Gommiseioners may direct the cy-prh 
ai^lication of a charitable gift in any of the following cases in An^aattm 
which the substance of the gift is charity, namely, where a particular br 

purpose is named but fails either initially or subsequently (a), where 
the machinery for effectuating the charitable intention fails (f)), and 
where a surplus remains after satisfying the named objects (c). 

Sitb-Seot. 2,— ir/i^ a Partimfar Purjum named fail*, 

338. If a general charitable intention is indicated, but the Iniualfsiiun 
particular object named is illegal (d), or an accumulation is directed '‘f 
to extend beyond the legal limit (e), the gift may be applied ' 
ey-prh. 

The same principle applies where the particular purpose is for 
any other reason impracticable, but is coupled with a general 
charitable intention if). Thus, if a bequest to found a scholar- 
ship is declined by the particular college it may be applied in 
establishing a scholarship at another college (g). Similarly, where 
the income of a fund is given for the support of young men 
natives of a particular locality, intending to enter the ministry 
of the Church of Scotland, and where for twenty years from the 
founding of the charity no application has been made from the 
locality, the court will approve of the area of the locality being 
extended (h). 

Under the same bead must also be included gifts to non- inutitnUomi 
existent or unidentifiable institutions. ownot 

Where there is a gift to a charity which has never existed, or ” 


(*) A.-a. T. <7tioper»’ Go. (Ifll2), 1» Tea. 187; J.-G. r. Vivian (1826), 1 Biwa 
226; A.-a. r. Kell (1840), 2 Bear. 676 ; A.-G. r. Iltukby (1867), 24 Bear. 299 ; 
IFard r. ffipwdl (1862), 3 OiiT. 647; Re Gampden Gharitia (1881), 18 Oh. H. 
310, 328, 329, 0. A. See olao p. 189, ante; p. 271, poet. 
a) 8ee<iiA'** > 

) 

i'a) AMt. r. Vint (1880), 3 De O. & Sm. 704 (gift to proride the inmates of 
a Workhonse with alooholic drink). See also A.-O. r. Combe (1679), 2 Cu. in 
Gh. 18; Moggridge r. TkaGtwdl (1802), 7 VeH.,ao, 76. Diatingi^ the oaaea 
where not oidy the partioalar mode of application, but the dedioatioa to charity, 
la illegal ; in ao^ cases the gift fails entirely {A.-O. r. Baxter (1684), 1 Yem. 
248 ; Da Coda r. De Poe (1764), Amb. 228). 

<ei Martin r. Margham (1844), 14 Sim. 230. 

{/) A.rG. r- JjMnysr (1798), 3 Vee. J14 ; Miteoe r. Jadceon (1887), 86 Ch. D. 
460, C. Af. Inatanoea m aneh pnrposes axe a gift for ledeemiog a mortgage 
lUk a psx&nlar chapel which had been already paid off {Bunting r. MmrriM 
(1864), 19 Bear. 163; Re Unite (190^, 76 L. J. (OH.) 103; see also OoH^ r. 
Mfeiuik meeting a ohnroh m a partaenlar 

ihiioe when a new church had alieady been bmlt {Gorbgn r. Fr^h, eupra), or 
a gift of limd under the old law (An-G, v. Whitchnreh (1796), 3 Yes. MlK or a 
gin roU as bejtag; oontrary to statute {Siint v. Quinlan (1864), 16 L Ot^ B» 

A.-0. V. Andrew 0798), 3 Yee, 63% 
a) A BW4«iid, tl908] B. G. 862. 
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Chakities. 


Bm. 4. cannot be identified, the court leans in favonr of a general 
Cy-pr^s charitable purpose, and accepts even a small indication of the 

Doctoe testator’s intention as sufficient to show that a purpose, and not 

tf ^ particular charity, is intended (t). As a rule, therefore, such 
Appu^tion. applicable cy-pres (k), the name or description of the 

charity mentioned serving as an indication of the class of charity 
intended to be benefited {1). Thus, where a particular locality 
is named the funds will be given to institutions in that localil^ 
having similar objects to the society which cannot be identi- 
fied (m). Bo also a gift to a charity which comes to an end after 
the death of the testator, but before the legacy is paid, will be 
applied ey-prin (n). 

Charity If the institution named as legatee has ceased to exist before the 

terminatinp death of the testator, but it is clear that the testator meant to benefit 

teBUtor’ii object rather than an individual society, the fund will be applied 

death. cy-prh(o). 

Where purpose or object of a charitable gift is practi- 

Hubtidiary cable, blit the subsidiary purpose or object fails, the latter may be 

faii*^ varied or dispensed with (p). Similarly, where the substance of 

“ the gift is charity, impracticable conditions may be modified or 

roinovod (</). 


(0 Ue Davis, [11)02] 1 Ch. 876, 884 ; and soe p. 156, wnte. 

\k) Thftrley v. Di/rne (1880), 3 Hare, 190, n. ; Bennett v, Hayter (1839), 2 Beay. 
81 ; Lwcomle v. Wwtringham (1850), 13 Beav. 87 ; Bunting v. Mafrioti 
(1804), 19 Bear. 163; CUrgy Society (1856), 2 K. & J. 615 ; Daly v. A.-G, 
(I860), 111. Ch. R. 41 ; He Gei^ry (189<)), 25 L. B. Ir. 171 ; He Dain$, eupra; He 
Thimpson (^1908), 2'imee (November 16, 1908) (no charitable institution answering 
df^scriptioiiY In two old casos which must he considered of doubtful authority 
such gifts have been npplied in private charity {Jl^are v. A.-G'. (1824), 3 Hare, 
194, n. ; Sanford v. Gf (1829), 3 Hare, 195, n. 

(/) He Maguire (1870). L. R. 9 Kq, 632 ; He Clergy Society, eupra; He Mann, 
Hardy v. .4.-G., [1903] 1 Ch, 232 ; and see cases cited in preceding note. 

(m) Sttnm v. Barker (1829), 3 Hare, 195, n. ; Bennett ▼. Hayter, eupra; Re 
Akhin, Kx parte Furley, Kx parte Homney [Earl) (1872), L. B. 14 Eq. 230; Re 
Maguire, euiTa ; and see Hunting v, Marriott, eupra, 

S Hayter v. Trego (1830), 5 Russ. 113 ; Re Slevin, Slevin v. Hephum, [1891] 

. 230, C. A.; and see He VtlHere* Wilkes (1895), 72 L. T. 323; He Buck, 
Bruiy v. Mackey, [1896] 2 Ch. 727. ^ 

fo) He Kihvrt'e Trusts (1871), L. B. 12 "Ea, 183 ; and see Marsh ▼. A.-G. (1860), 

2 John, & H. 61 (gift to a school which dos^ before the testator’s death) ; 
Coldu^l V. Holme (1854), 2 Sni. A G. 31 (g;ift to an institution which ohau^ its 
name before the testator’s death). Distinguish the cases where tho Parity 
failed in the UFetime of the testator, and there was no overriding charitable 
intfinticHf, e.y. Clark v. Taylor (1853), 1 Drew. 642 ; Fisk ▼. A.-G. (1807), L, B. 

4 Eq. 521 ; Be Ovey (1885), 29 Ch. D. 560 ; Re Rymer, Hwner v. Stanfield, [1895] 

\ Oh. 19, G. A., tho result being la{)8od legacies, if the failure was total 
WaHng, HOO?] 1 Ch. 166) ; and distinguish also the cases whe#eJiie olianty 
never existed, e.y., He Davis, supra; Pieschel v. Baris (1826), 2 &mm St 384; 
Be Whte. [1893] 2 Ch. 41, 0. A. See also Bt Macduff, Macduff Macduff 
[1896] 2 Ch. 451, 0. A. ; and pL 156, ante, 

(p) Brantham v. JShsf Burgdd, dted 2 Ves. 888 ; A.-G. v. IMgh (1721), 2 Tea. 
889; A.-G. v. BouHhee (1796), 3 Tes. 220. 

(^) GAwpeti* Cfdlege v. A.-G. (1848), 1 H. L. Css. 800; Be Bkkardson 
0887), 58 L. T. 45 ; and eee Dagger v. Druce (1829), Thud. 32, where 
Ihiivorsity of Oxford refused to accept a legaiqr subject to certain oharilabita 
trttsta» and it fell to the Grown to direct me eharitable appHcatioit; Andrew 
T. Umhant Taytord C^(l«te), 7 Ves. 223. 
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389> Where the eharitable purpose presoribed by the donor tehee 
^eetin the first instance, but subsequently fails, as by the aboU^on 
of a partioular form of punishment (r), or of the state of slavery hi 
the colonies (*), or the dying out of particular diseases (t), or the 
eztinetion of a particular class of foreign refugees (u) or of heathen (w), 
or by reason of a particular form of religious service ceasing to be 
required (a), or of a particular congregation changing its tenets (6), 
and there is an overriding charitable intention (e), the gift may be 
applied cy~pre$ (d). 

On the same principle the property of a charitable institution 
which becomes extinct will be applied ey-pri* for the purposes of 
another institution vrith similar objects (c). 

If the gift to charity is immediate, but the application is post* 
poned until the happening of certain events, cy-prl$ application 
may be necessary if strict compliance with the wishes of the donor 
becomes impossible, or if in process of time the fund becomes too 
great for the purposes named (/). 

Where the revenues of an ancient charity in a particular locality 
are considered to be inapplicable by reason of change of circum- 
stances to the original objects, they may be applied cy-pri$ in 
carrying out the principal intention of the donor by giving relief to 
the poor in that locality (y). 

Where a fund is giveu for several charitable objects one of 
which subsequently fails, the share intended for the object which 
failed is applied cy-prht, but not necessarily in adding to the funds 
apportioned to the other objects {h). The share the object of 


(r) A.-O. T. Hankey (1867), L. B. 16_ Eq. 140, n. (iinpriBoiiment for dol>t, 
funds applied tor assisting disdiarged prisoners). See also Be I‘ri$on Charltiw 
(187»), L. B. 16 Eq. 129. 

(e) A.-Q. V. Oilmn (1835), 2 Ileav. 317, n. 

(<) A.-O. T. IJick$ (1809), Higbmora, Mortmain, 396 ileprosy) ; A.-O. t, 
Cmveo (Earl) (1866), 21 Bear. 392 (plague funds applied fur hospitals). 

(u) A.-O. V. Daagari (1864), 12 W. B. 363 (Ereuoh Protestants, funds 
appbed for French Protestants in London). 

(w) A.-O, T, London Corpitratim (1790), 3 Bro. C. C. 171. 

(a) A.-0. V. Stewart (1872), L. B. 14 Eq. 17 (Qaolio service in London). See 
B^well T. A.-G. (1886), 2 T. L B. 712 (English seMoe in French in Pans). 

(h) A.-0. V. Bunee (1807), L. B. 6 Eq. 663 (Presbyterian becoming Baptist, 
^fniuis applied for same oongremtion). Distinguish Free Church of SeoUand 
{Oeheral AemMy) v. Overtouu (Lord), B. C. 616. 

(c) If there is no overriding (Writable intention, and the particular charitable 
patpose fails, the gift fails entirely (Bheoe v. Jaduon (1887), 36 Ch. D. 460, 
466). 

(A Ibid., at p. 460; CUphane v. Edinburgh Corporation (1869), L. B. 1 Sa A 
Div. 417, 421. 

(e) SpiUmi Maude (1881), 32 Cb. D. 168, n. (theatrical charity); Ineor- 
portdeaSo^fjS.r. PWce(1844), 1 Jo. ALatS 498 (school which was closed); and see 
(BqiAom t. AratahnrgA Oorporatiaa, eupra (hospital taken by a railway company, 

prccMds Mplied for outdoor relief 

ify.OhtmierU^ v. BrockOt 6872). 6 Oh. App. 206, 210, 211; WaUie t. 
&% /or New Zealand, [1903] A. 0. 173. 

(o) BeOampdinChar&ie$(l6Sl), t8^.D.310,G. A. (doleandajppfentaoeship). 
Sm«1m, as to doles, A. O. v. Marehant (18W), L. B. 3 Eq. 424. 4W ; ai^, as to 
iq^gfeatieMhip oharitie^A.-O. v. ^ueMeka (Ear^ (1791), 3 Bid. 0. 0. 373 ; 

* Fin. 906. 626.929, H. L.; Se 
B 


».<?. ▼. Wemmy (1808), 16 Ves. 231, 284. _ 
Qi) Ireamongerr Ot. r« 4.-0. (18M), 10 
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which haB lailed may be given to the other objects^ named in the 
will if there is an expressed intention that on failure of one of 
the objects the others should receive increased benefits (t). In 
the absence of such intention, it will be so given only if the latter 
are found to be cij-prh to the one which has failed (k), and if tihwe 
is no indication of a contrary intention (1). 

SuB-SxcT. 3. — irAer« Machinery fur effeetuatiug Charitable Iiilention faile. 

340- Charitable gifts are also applied ry-pres where the machinery 
for aseer laining the intended objects breaks down, as where the bequest 
is for charitable and non-charitable purposes in shares' to be deter- 
mined by persons who fail to make the necessary apportionment (m), 
or where objects are intended to be, but are not, named by the 
donor (a) or others (o), or where a fund is to be divided among a 

S articular class at the discretion of persons who fail to make the 
ivisioti (p), or whero the trustees decline to act {q), or the trustee 
appointed was appointed in the capacity of holder of an office which 
ceased to exist before the testator’s death (r). 

Where an institution charged with the administration of a charity 
became subject to a foreign State, the court refused to allow tiie 
funds to be administered by that institution, and' directed a new 
scheme (s). 

Sdb-Skct. 4.— Where a Sur^ilus n-maine after eaiiefyimj the Preeeribe<l Olgeeti. 

341- If the income of the fund should either originally or in 
process of time be or l)ecome greater than is necessary for the 
purpose named, the court has jwwer to apply the surplus to such 
other purposes as it may deem proper upon the cy-prh principle (t). 

If the income of the fund is actually exhausted by the charitable 
purpose declared at the time of the gift, tho court assumes that 
any subsequent increase in the fund is also intended for charity. 


Ashton e Charily (ISdO), 27 Bcav. 115; Lyons Corjtoration ▼. Bengal (Adooeate- 
Otnmtl) (1876), 1 App. Ous. 91, 117. Prior to these cases the rule apparcutly 
was under these circumstances to augment the portions of the objects which had 
not failed (A.~0. r. Llanduff {Bishop) (1819), cited 2 Uy. & C. at p. 586 ; A.-O, 
r. Iroiimougrre’ Co. (1834), 2 My, & K. 576, 586). 

(0 lie Hyde (1873), 22 W. H. 69. 

(Ir) Irmmtmgere' Co. v. A.-Q. (1840), Cr. & Ph. 208, 222. ’I 

(/) Ibid, at p. 224. 

(»n) Doyky v. A.-O. (1735), 4 Yin. Abr. 485, pi. 16; Saluehury v. Denton 
(1857), 3 IC. & J. 529. 

(>») Jt.-O. V. Byderfen (1683), 1 Vein. 224 ; Mills y. Farmer (1815), 1 Mer. 55; 
ana see Chariiahle Donations Commissioners v. Sullimtn (1841), 1 Dr. & War. 501. 

(«) IFAite V. FFAito (1778), 1 Bro. C. 0. 12; A.-O.y. lioullbee (1796) 3 Yes, 
220 ; Moggridge v. 2'Aa«fae«W(1803), 7 Yes. 36 ; A.- 0. v. FlOcher (l83dX 5 L. J. 
(OH.) 75,; Poeoth v. A.-0. (1876), 3 Ch. D. 342, C. A. 

( ■d.-flt T. Oladetone (1842), 13 Sim. 7 ; and eee A.-O. ▼. Wausau (1808), 
15 231<, Peau v. PaUinson (1886), 32 Oh. D. 154. 

(9) A.-O. V. Andrew (1798), 3 Yes. 683; Denver v. Druee (1829), XsaiL 82; 
Beeve y. A.-O. (1843), 8 Bare, 191. 
ir) A.-O. ▼. Stephene (1884), 3 My. ft K. 347. 

(s) A.-0. y. London Corpen^on (1790), 3 Bro. 0. C. 171. 
it) Chamberlaytie t. (1872), 8 Ch. App. 206, 211 ; and aee A.-O. v. 

Haberdashers' Co. (17M), 4 Bro. 0. t\ 103; A.-O. v. Price (1744). 3 A(k. 108; 
4.-0, y. Sparkt (1753](, Awb. 801 ; 4, 0. V. Johnson (1758), Alub. IW, It 11 
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and applies the surplus accordingly (a). But if it is not so 6 iot. 4. 
exhausted, any surolus remaining at the time of the gift will be Offirte 
devoted to charity it a general charitable intention can be gathered Betrtllas 
from the terms of the instrument of gift (b), but not if the intention 
was to create a resulting trust (c). ApwtewwB. 

The principle applies equally where the surplus is occasioned by 
the decay of the particular charity named (d). 

342. Accordingly, where the number of persons intended to be How •pulies. 
benefited by the charity was originally limited, surplus revenue may 

he disposed of by increasing the number of participants (e). 

So also the amounts payable to the henefleiaries (/) or the area 
from which the lieneficiaries are to be taken {g) may be enlarged, or 
a charity originally intended for males only may bo extended to 
females (k). The shares in the increased revenues to be taken by 
the original objects need not be proportionate to their original 
shares (i). 

But though primd facie (k) increased revenue is divisible among 
the original object's of the charity there is no absolute rule to that 
effect {[). 

Sub-Sect. 6.— Where no Particular Purpow ie name<U 

343. Wliere the mode of executing a charitable gift is originally Donor’s 
undefined, it is impossible of course to select an object cy-prh to 

that which has failed (w). The intention of the donor will, however, * 

be carried out as far as possible by the gift being applied to charitable ' 


not 80 wlion the expenditure of the diarity ie liable to fluctiinie {A,-Q, r. Love 
(1857), 23 Bear. 499, 607) ; and see pp. 176, et «ef/., ante, 

(a) V. Coopers' Co. (1812), 19 Vee. 187, 180; so© further p. 178, ante, 

{b) A.-G. V. Arnold (1698), Show. Pari. Can, 22, cited 2 Jac. & W. at pp. 308, 
319; A.-G. V. JJurst (1790). 2 Cox. Eq. Oas. 364; A. O. v. Minshull (ifOH), 4 
Ves. 11; A.’O. v. Painter -stainer s' Co, (1788), 2 Cox, Kq. Coh 61 ; Piesehelv, Paris 
(1826), 2 Sim. & St. 384 ; nee also A,-G, v. Itristot (Jorp<ra ion (1820), 2 Jao. 4 
W. 294. As to subsequent increase, see p. 176, ante. 

(c) A,-0. T. WiUmi (1834), 3 My. k K. 362 ; and see p. 180, ante, 
id) A,^Q,y, Ironmongers' Co, (1834), 2 My. & Is, 676; Be Slevin, Sleidn t, 
ITephum, [1891] 2 Ch. 236, 240, C. A, See also A. O, v. Craven {Barf) (1866), 
21 Beay. 392 ; Chamherlayne y, Brockett ^872),* 8 Cli. App, 206 ; Lyons 
Corporation v, Bengal (Advocate-Generaf) (18<6), I App. Oas. 91. 

(5 Theiford School Case (1610), 8 Co. Bop. 130 b; A,>G, v. Johnson (1763), 
Ama 190; A.-G, v. Winchtisea (Aar/) (1791), 3 Bro. C, C. 374; y. Wansay 
(1808), 16 Ves. 231, 234 ; Anon., cited 2 Jac. & W. 320; A,-G, y, Bovill (1840), 
1 Ph. 762; and see A,-G. y. Rochester Corj>ora(um (1864), 6 De G. M. ft O. 
797; J.-G, y. //of/ond (1837), 2 Y. ft C.1[EX.) 683; Jit Ashton's Charity (1869), 
27 Beay. 116. 

(/) A.-G. y. Mercers' Co. (1833), 2 My. ft K. 654. 

\g) A.»G, V. Wansay^ supra; lie Sekforde's Charity (1861), 4 L. T. 321 ; Rs 
Latymer's Charity (1869h L. B. 7 Eq. 36^; Re St, Leonard^ Shoreditch, Parochial 
SehooU (1884), 10 App. Cas. 304, F. C. ; Be Borland^ [1008] S. G. 852 ; Endowed 
Se^ls Aet, 1869 (32 ft 33 Viot. o. 56), a. 9. 

(h) Anon., cited Jac. ft W. 320; A.-G. y. Wansay, supra, at p. 2^. 

(0 A*>0. Tf Johnson, supra; A,-0, ▼. MinshuV, supra; A.^O, y. Briska 
vraiion, supra, at p. 320. 

See p. 176. onfe. * * 

m Re Ashton's Charity, supra, at p. 119, fer each a disposal ct the fund might 
epMlw to dedeat the dBlior*a intention ; oee Rs Campaen Charities (1881), 18 
H. 81^ 0. A. 

(m) Barday w. Masketyne (1868), 4 Jar. (v. •,) 1294, 1297. 
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objects to be nominated by the coart, Crown (a), or Charity Com* 
missioners (b), as the case may be. 

344. In each cases any indications throwing light on the donor’s 
intentions will be regarded (e), as, for example, his religioas 
opinions (d), his interest in a particnlar locality (c), the natare 
of other charitable bequests in the same will (/), precatory directions 
in favour of a certain class (ff), or even wishes expressed in an 
unattested codicil (/<). 

If no indication can be gathered as to the particular intention of 
the donor, his general intention must be considered. Thus, a gift 
for the poor generally could not properly be applied for a purpose 
unconnected with the relief of poverty, such as the rebuilding of 
a church (i). 

But if no particular charitable purpose is indicated, and if the 
general charitable intention is subject to no restrictions express or 
implied, the discretion of the court in the application of the fund 
in what seems the most expedient manner is unlimited (k). Thus, 
gifts fur charity generally may be applied for the benefit of 
liospitals (1), schools (in), or other charitable institutions (;t) ; while 
bequests for the poor may be used for educational purposes (o), for 
the benefit of scholars at a particular school (p), for poor relations 
of the testator (y), and for poor foreign refugees of whom the testator 
himself was one (r). 


(o) IJ'/nte V. jr/ifie (1778). 1 Bro. 0. Q 12 : J/ilfi v. Farmer (1813), 1 Mor. 35, 
00, 1U2. As to the nomination of charitable objMts by the court or Crown, 
see p. 287, Whether the mlection of objects is by the court or the Cr<»wn, 
the same principles apply in either case (Moggridge v. Thackmll (18U2), 7 Yes. 
80, 87 ; A.-O. ▼. ironsay (1808), 15 Yes. 231, 233 ; Be Sleeiii, Slevin y. Hejibwrn, 
[1891] 2 Ch. 230. 243, C. A.). 

(A) Charitable Trusts Act, 1860 (23 A 24 Yict. c. 136), s. 2. 

(c) CixiU V. Duckeiijield (1743), 2 Atk. 506 ; A.-G, v. Inmmungere' Co, (1844), 10 
Cl. & Fin. 908, 922, 924-929, H. L. 

(<i) lie AthUm't Vliariti/ (i8!i9), 27 Boay. 115, 120. See also A,'0. v. Iron- 
mongere' Co. (1844), 10 Cl. & Fin. 922, 924—929, H. L. 

(«) Be Mann, Hardy v. A.~0., [19031 1 Ch. 232. A gift to the “ ward of Bread 
Street” was directed to be disposed of' as the aldennon of the ward thought fit 
(lUtylu V. A.-G. (1741), 2 Atk. 239). 

(/) Mille V. Farmer, tupra, at pp. 103, 722: A.-0. v. Tronmongen’ Co., trqira, 
H. li. : Lwme Corporation v. Bengal (Advoca(«~General) 0870), 1 App. Gas. 91, 114. 

t (g) Su<m as ** clergymen who nave law families and good oharaotera” (Mogg- 
V. Thadewell, eavra ; see also Be Ctergg Society (1856), 2 S. A J. 615). 

A.-G, y. Madden (1843), 2 Con. A Law. 519. 

A».0. T. MoHhewe (167^ 2 187- 

PhUpott y. St. Grorge'e Uoepikd (1859), 27 Beay. 107 ; Be Aehton’e Charity, 
eapra. Sm also Mill* y. Farmer, eapra. 

(1) Leggt y. A^Ql (1818). 3 Hare, 194, n. 

l«s) A'.-Q. V. Syderjen (1683), 1 VerU. 224. See also Pieeehd y. Forts flffiM), 
2 Sin. A St 884 ; Jfe Oamjpdsa Ckaritiei (1881), 18 Ch. D. 310, C. A. 

(n) Be Bidmem (1637), 3 Hare, 195, n. 

(e> Serefird (BMtp) y. Adanu (1802), 7 Yes. 824; Wilkineon t. MaUn 
(1832), S Or. A J. 886 ; A..e. v. BoviU (1840), 1 Fh. 782 ; London SAod Bomd 
y. Fanka^ (1878), 8 Ob. D. 571. See, howeyor. Be Lambeth Cian’fHsflfifisL 12 
JL J. (oa.) 939; A.-C. a^ NorOrndberlandUhthe) (1889), 5 X. L. B. 23L 
(p) A.-O. y. Matthemo, sqprs (Christ’s Hoomial). 

K) Wars y. A.-G. (lasHX 8 Hare. 194, n. ; eentdb, A,.0. V. Malfhotoe, mnm, 
A.-9. y. itoass (11^}* <Aed Amb. 48A 
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8491. Similarly, ^rhere the name of the charity legatee ie left 
lilaiik,' the gift is applied under a scheme («). 

SuB'Sect. 6. — ir/«re the Doetriue m nU ajtpKtaUe. 


Seer. 4. 

Orvvte 

OoMitee 

tHAtsi 


846. On the failure of a gift which is not charitable in the legal Ag pBtttt flli. 
sense the cy-pria doctrine is not applicable </). On the Hauie where gift 
principle the unexpended funds of a nou-chnritnble society which not legwy 
is dissolved pass to the Crown as bona vacantia (n). cheriuhle, 


347. No cy~prka application is jmssiblo in cases where a contrary Where 
intention is expressed or is to be implied from the language used 

bjr a testator ; as, for example, where there is a direction that on 
failure of a bequest the property shall fall into residue (i*), or where 
the objects of the original trust are capable of being carried into 
effect, but remain unsatisfied (w), or where the original trusts are 
still subsisting (x). 

348. Where the original foundation is capable of talcing effect, Whera no 
the court has no authority to vary it and to apply the charity estates 

in a manner which it conceives to be more beneficial to the public, 
or even in a manner which the court may surmise that the founder 
would himself have contemplated could he have foreseen the changes 
which have taken place by lapse of time (?/). 

In like manner gifts for the poor of a particular locality (^), or for 


(a) Pieachel v.I^aris (1825), 2 Sim. & St. 484 ; Jle Whitf, White v. White, [| siK5j 
2Uho41,G. A.; and we Re Macduff, Alojcduffy, Macduff, [1890] 2 Ob. 451, 0. A. 

(<) A.-C?. V. Haherdashcra' Co. (1834), 1 My. & IC. 420; Thtmiaon v. Shakeapmr 
(1800), 1 1)6 O. P. & J. 399; Came v. Long (1860), 2 I)e G. F. & J, 1!^; B$ 
Clark (1875), 1 Oh. D. 497 ; and B«e Peaae v, PaUinaon (1880), 32 Oh. T). 154. 

(ft) Cunnack v. Edwarda, [1890] 2 Oh. 079, 0. A. ; and Bee Re Pritdera and 
TrOna/errera' AmalgamaUd Tradea Pruiection Society, [1899] 2 Oh, 184 ; Re Lead 
Co.'a Workmen' a Fund Society, [1904] 2 Ch. 190. 

(v) Corhyn v, French (1799), 4 Yea. 418, 431 ; Lyona Corforaiim v. Bengal (Adm* 
eote-Geneni/) (1876), lApp. Gas. 91, 115; and see A.- (7. v. A».'f/ir//(1871), 19 W. B. 
297. 


{w) A.-(7. V. Coopera' Co. (1812), 19 Yes. 187, at pp. 189, 190; A.^0. v. Love 
(1857), 23 Beiiv. 499, 506 ; Re Palotim EaUite Charity (1888), 39<^h. J). 54.‘ 

{x) Re St. Pancraa Burial (1866), L. 11. 3 Eq. 173, where the burial 

ffronnd which was tbe Buhjcct of the trust waa closed under an Order in Council, 
but under the terms of the Order not necessarily in-evocably ; and see A.-G. y. 
Priu (1908), 24 T. L. R. 761. 

(y) A.-G. V. Sherborne School {Qovemora) (1854), 18 Beay. 256, 280; and 
see A.-G. ▼. Bonlthee (1794), 2 Yes. 380. 388; A.-G. y. Whiteley (1805), 11 
Yei. 241 ; A .-G. V. Boucherett (1855), 25 Beay. 1 16, 118,1 19. Thus, a gift to erect 
and endow almshouses canuot be applied in building an hospital (PhilrtoU v. 
St. Oeorye'a Iloapital (1859), 27 Beay. *107 ; see also Anderacn y. Qhagow 
{JVriijhta) (1865), 12 L. T. 805, H. L. ; Ctephaney. Edinburgh Corporation 
L. B. 1 Sc. & Diy. 417, 421), nor can a fund intended for the relief of physical 
dmtitution be applied for eaiicatioDal purposes (Be Lambeth Charttiea (1853), 22 
L. J. (CSH.) 959 ; Re Stane (1853), 21 L, T. <0. e.) 261 ; A.-G. v. NorthumlMrland 
(Dutdl (1889), 5 T. L. B. 237). Dietingulw cases of gifts for the benefit of the 
poor, whioh as a ride may be apptmdior educalaon (Re Oampden Charitica (1881), 
18 D. 310, 0. A), butnotfarr6lmildingacathedral(A.-G. v. Malthnva(lGn)f 
2 Im. 167). A gift for the reformation of yagrants could not be employed in 
iho r^ef ol destitute persons (Re Bridtwll Hoapital (18fK0» ^ ^ 

alio JUPtism VharRiee (1873), L. K 16 Bq* 129), or a fund lor the rodem^ion 
o| Antidh elares lor piuposes oonneotsd wildi negro slaves (A.*G« T. iron- 
Go. (1840), 2 Beav. 313, 325). 

Gaminkn Charitiea, aupra. But m jf^t for the benefit Of a town need 
ncaue, confined to freemen (A.-G. y. Buahky (1857), 24 Bear. 299). 
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possible 

condition. 

Where failure 
uncertain. 


Where no 
general 
charitable 
intention. 


Gifu for 
mafises. 


Void gifts. 


ft particular church (a) or school (h), or for the benefit of a particulat 
class of persons (c) or a particular congregation of Noncon- 
formists (d), or to endow a particular lectureship (e), must be con- 
fined witliin the limits named, unless it can be said on failure of 
such purposes that they were merely modes of effectuating a wider 
charitable intention (/). 

If a gift to charity is conditional, and the condition, though 
possible (g), remains unsatisfied, the doctrine of cy-prls is in- 
applicable (h). 

If it is doubtful whether the named purpose can take effect, any 
application cy-prh must he postponed until it is clear that the original 
l)urpose has failed (t). 

349. Again, where there is no general dedication of a fund to 
ciiarity, or, in other words, where there is no overriding charitable 
intention, a gift fur a particular purpose which cannot take effect 
cannot he applied cy-prh {j). So a bequest to a particular chari- 
table institution which has ceased to exist prior to the testator’s 
death fails entirely (A;). 

350. Bequests for the purpose of having masses said for the 
reiwse of the souls of particular persons, which are void for super- 
stition, besides not being charitable, are not applicable cy-prk» (1), 

Gifts formerly rendered void by the Mortmain Acts were not 


(0) Anon. (1702), 8 Pi’oom. (oh.) 330; A,-0. v. Oxford (Bishop) (nSG), 1 Bro. 

0. 444, u. : A,-0. V. BouUbre (1794), 2 Vos. 380, 387; Cwrbyn v. French 

(1799), 4 Ves. 418. 

(h) A. -a. V. Andrew (1798), 3 Vos. 633, 049, 

(<-) A.~0.v. J9aa;<<!r(1684), 1 Verii. 248 (ejected ministers), reversed on other 
grounds sul> nom. A.-O. v. Hughes (1689), 2 Vem. lOo. 

(it) A.-Q. V. Wansay (1808), 16 Ves. 231 ; Free Church of Scotland (Qentral 
Assembly) v. Ovrrtoun (Lord), [1904] A. C. 616. But see A.-O. v. Bance(lSS8), 
L. R. 6 ]^<]. 063. 

(e) A.-O. V. Cambridge (Margaret and Regius Professors) (1682), 1 Vem. 66. 
(/) See Bunting v. JfurrioM (1864), 19 Beav. 163; Be Ontte (1906), 76 L. J. 
(CH.) 163. 

(g) As to impossible conditions, see Be Heed (1893), 10 T. L. B. 87. 

(/() Chamberlayne v. Brocks (1872), 8 Ch. App. 206, 211; and see New v. 
Bonnier (1867), L. R. 4 Eq..665. 

(1) A.-O. V, Chester {Bishop) (1786), 1 Bro. 0. 0. 444 ; A.-O. v. Oglander (1190), 

3 Uro. 0. 0, 166 ; A.-O. v. Graven (Farl) (1866), 21 Beav. 392 ; Sinnett v. Herbert 
(1872), 7 Ch. App. 232, 241 ; and see Be Oyde (1898), 79 L. T. 261 ; IVtUlis v. 
S..a.for New Zealand, [1903] A. 0. 173 ; A.-O. v. Price (1908), 24 T. L. R. 761. 

(/■) Biscoe V. Jackson (1887), 36 Ch D. 460, 466, C. A. tm also Clark v. 
Taylor. L\%sa), 1 Drew. 642, 644; Be WhiU (1886), 33 Ch. D. 449; Hoars v. 
Hoare (1886), 66 L. T. 147, 149; Be Bandell (1888), 38 Ch. D. 213; A.-O. 
V. Oi^ifrd (Biehop) (1786k 1 Bro. C. C. 444, n. (a gift to erect a church at a 
parficular place, which was opposed by the bishop); A.-O. v. MinshuB (1798). 

4 Ves. 11, 14 ; and p. 168, ante. 

(i) Be Ov^ (1886), 29 Ch. D. 660; Be Bgmer, Bynwr v. StasMd, [1896] 

1 Ch. 19 ; Be Davis, Hanrwn v. HBlyer, [1902] 1 Gh. 876, 881. Diatinguish the 
eases where the inatitution eiiste at the testator’s death, but anhaequantly fhils, 
p. 161. flwts. 

(I) V. ShtOBeseorth (1835), 2 %. & K. 684 ; Heath v. CAamean (1864), 

2 Brew, 426 ; Be StuMisU (1861), 30 Beav. 360. Sea also p. 120, ante, and lor 
the ^-pris implication in certain drcumstancea of ^fts for llotnmn Oaiiudie 
oharitiea, see Bi^an Oetholie Charitieo AM, 1800 (23 & 24 Yict. e. 134), e. 1 : «id 
p. 199, foB. 
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Applied ey-prU (in). Such gifts, e,g., gifts of money diroeted to be ***• *• 
laid oat ia land or gifts of land, would not no\r fail (n). Cj-priHi 

Soebtse 

Suo-SscT. 7 . — Statutory Oy-pri* Jpplication. ARdltS 

351. In several instances application has been authoriso<l 

by statute. 

Thus, charitable trobts for the exclusive benefit of Itoniuii Triiituror 
OatholicB are not rendered void by the addition of unlawful or li"?!*!*. 
superstitious trusts, but the properly may be apportioned by a 
scheme and the whole applied to lawful purposes (o). 

So, too, the Charity Commissioners may, with the consent of the Umicr 
governing body, apply certain non-educational endowments either , 

wholly or partially, by means of a scheme under the Endowed * ***’ 
Schools Act, 1869, for the advancement of education (p). 

Again, the Charity Commissioners are empowered, upon the appli- Aiiotinenu. 
cation of the trustees of any fuel allotment, to authorise the use (\1 
such fuel allotment as a recreation ground and field garden (r/). 

Farther, all schemes made by the Charity Coininissioners in 
relation to any charity the endowment whereof consists of land 
other than buildings must contain provisions (r) authorising the 
trustees of the charity to set apart portions of the land for 
allotments («). 


'oin» 


Part V. — Trust Property after the Trust 

is created. 

Sect. 1 . — liecm^eiy of the Trust Property, 

SuB'Sect. L— /n OeneraU 

362. In certain cases the Charity Commissioner b are empowered Action by 

by statute to sue for the recovery of property belonging to uimrity Ui 
charities «). mtoioncra 

363. Charitable beneficiaries who are entitled absolutely to payment to 
legacies may demand immediate payment, notwithstanding any 

, direction for accumulation (a). In the case of a charitable bequest c ar o«, 

(«) Sims V. Quinlan (1864), 16 L Oh. E. 191 ; and aco J.-O. v. Whitchurch 
(1796), 3 Ves. 141 ; v. Stepney (1801), 10 Vos. 22. 

(li) See Mortmain and Chan table Uaea Act, 1891 (o4 & 0/iVict. c. 7!f); and 
p» 136, a?iie, 

(o) Boman Oaiholic Charities Act, 1800 ^23 & 24 Viet. c. 134), r. 1. ThU 
eectuHi does not apply if the property is entirely deveted to superstitious uses 
(J^ Blundell (l$6i), 30 Beav. 360). 

(p) Endowed clcoools Act, 1869 (32 A 33* Viet. c. 56), s. 30 ; see Chari^Ue 
Oi/U /or Prisoners (1872), 8 Ch. App. 199. For the definition of educational 
eadowmeDt, see s. 5 of the Act of 1869 ; and title Education. 

S Commoos Act, 1876 (39 A 40 Viot e. 56), s. 19; Commons Act, 1899 (62 
Viet c. 30), 8 . 18. See titles ALLOTJoarrs, VoL I., p. 334 ; Commons and 
BioHts OF Commons, p. 596, post, 

(r) Allotmeuta BNtenaion Act, 1882 (45 A 46 Viet. c. 80), 8« 14. Sso title 
AiAoinMNTS, Vol. I., p. 388. 

(•} See, for example, Encyclopiedia of Forms, Vol. lll-i p- 480, clause 17. 

(n Charitable Trusts (Recovery) Act, 1891,(54 Viet. c. 1 7), s. 3 ; see p, 322, 

(a) Sariin v. Mattermn. 9 Cb. tB4, C, A.> affirwd tuk nm, fFfmrttm 
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which remained unapplied and aocumulated for thirty yeara, the 
accumulations were held to go with the original bequest (b). 

Interest is allowed on a charitable legacy as from the end of a 
year after the testator’s death (e). 

354. A tenant of charity lands is under an obligation to the 
charity to keep such lands distinct from his own property during the 
tenancy (d). If the lands of the charity have become intermixed 
with other lands, the boundaries of the charity lands must be ascer- 
tained either by commission (r) or by inquiry at chambers (/); 
and if they cannot be pointed out, then the value of the lands 
formerly belonging to the charity must be ascertained (g). 

Sub-Sbct. 2 . — Following th« Trust Proptrty. 

355. Beneficiaries who have Buffered from an improper alienation 
of the trust estate, in addition to their right of action against the 
trustees for breach of trust {h), may in many instances follow the- 
trust estate into the hands of the alienee (i), or attach the property 
i]ito which the trust estate has l)een improperly converted (k). 
They are entitled to take whichever remedy appears most 
beneficial (/). 

Unless the purchaser can plead protection by reason of the 
Ktatutes of Limitation or on the ground that he is a purchaser for 
value without notice, a conveyance to him of charity property 
which constitutes a breach of trust is set aside (»t). The same rule 
applies in the case of a lease in breach of trust (n). In the absence 
of collusion or fraud, the court may on setting aside a sale (o) or a 
lease (p) direct that an allowance should bo made in respect of 
buildings or other permanent improvements erected or made on the 
land. 


V. [lN!)o] A. C. 180, overruling a previous doubt upon this point 

ex}>r»’BSoil ill Harhiu v. Alaslet'mun (1871), L. 11. 12 Eij. 559. 

(h) b'orhts V, ForhfS (1854), 18 Tlonv. 552. 

(<:) Fisher v. ISrierley (No. 8) (1801), 30 Jloav. 268. 

(rf) A.-tf. V. Fullerton (1813), 2 Ve». & B. 263 ; Spike v. Harding (1878), 7 Ch. D. 
871 , whore it was said that the obli^tion rests on the tenant not inerelv at the 
end of the term when he comes to deliver up the property, but during tne sab- 
eistenoQ of the tom also. 

(r) A.-Q. V. Fullerton, supra, at p. 266. See also ttereshy v. Forrtr (1700), 2 
Vern. 414 ; A.-O. v. Howyer (1800), 5 Ves. 300 ; S.-O. v. Bath Corporation (1649), 
18 L. J. (CH.) 275; A.~0, v. St^hens (1855), 25 L. J. (CH.) 888; and title 
Boumdabies and Fences, Vol. III.,'p. 117. 

(/)’TSpiie v. Harding, supra. 

Wi A.-O, ▼. FuUerUm, supra, at p. 266. 

(A) See p. 276. posty and, generally, title Trusts and Trustees. 

(»■) A.-O. V. AVI (1840), 3 Beav. 676; A.-O, v. Compton (1842), IT. ftC. 
Ch. 0|UB; 417. 

(JW A.-Q. V. Hweasth Corporation (1842), 5 Beav. 307. 

(0 Ibid,, At p. 314, 

(m) A.-O. T. Christt Hospital (1834), 3 My. ft E. 344; A.-O. v. Brddina%mn 
(1840), 3 Beav. M,* A.^0, v. Kerr (1840), 2 Beav. 420; A.-O. v. MsmSmkr 
(Bishop (1887), L. B, 3Bq. 436 ; see title Tbustb am® Trustees. 

' (fi) Be rsnefard OharHd, ^ farts Skinner (1817), 2 Mer. 463, 467,^ A* tO 
setting aside improvidwit wuee, see further, p. 224, post. 

g A..G. V. UagtkisM pti^, Oxford (186ti, 18 Beav. 223, 

) A.-O. r. Kerr, rnftm. See also pp. 233 <<M{„|ms(; 
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3M> A purchaser for value of land Bahject to a legal ront-oharge 
in fovour of a charity, of v,'hioh he luid no notice, nevertheless takes 
subject to the rent*charge(9); and d fortiori where he had notice (a). 
If the charge is equitable only, a purchaser for value without notice, 
but no other purchaser, will take free from the charge {h), 

^ Where a person who purchased land with notice of an equitable 
right sells to another for value without notice, the latter is protected 
even where the right is vested in a charity (r). 

A purchaser for value without notice of a trust cannot stihse* 
quently after getting notice of the trust protect himself by taking a 
conveyance of the legal estate from the trustee, for by taking such 
a conveyance he becomes a trustee himself (d). 

357. A purchaser for value with notice that the property pur- 
chased is subject to charitable trusts takes subject to those trusts (r), 
and no length of possession will, apart from the Statutes of Limita- 
tion (/), protect him (g). Notice given at any time prior to the 
execution of the conveyance binds the purchaser (//). 

A person acquiring a charity estate for no valuablo consideration 
is not entitled to protection whether he had notice of the trusts or 
not (t). 

Sub-Sect. 3 . — llerorery of Iteut^chtryn, 

358. Where a legal rent-charge has been created for charitable 
purposes, payment may be enforced by an action of debt against 
the freeholder of the 'whole {h) or of a portion of the land 


(j) East Orinstfd CVi5cnC33), Puke on Cliaritablo IThoh, ed. IJridgman, G38; 
Pmieock v. (1638), Duke on Charitable TTik» 8, ed. Bridginaii, .">86 ; WharUni 

V. C%ar/« (1673), 0ns. temp, Finch, 81 ; Hugden, Vendor and PurcbasiT, 14th (»d. 
722. See fnd, ('oaj^ ds Co, v, EmmerMm (1887), 12 App. Cas. 300, 306, 307 ; 
and compare A.-G, y. Wilkin$ (18o.3), 17 Deav. 285, where lh(d defonc-o pur- 
chase lor value without notice was hold eijiliciont to defeat th' c.lainiH of a charity 
to a rent^charge the legal estate in which was outstanding. Soe the discuBsiun 
of this case, Siigden, Vendor and Purchaser, 14th od., jm. 704 et wq, 

(а) Hide's Cane (1628), Duke on Charitable Uses, ed. Ilndgruan, 636. 

(б) lie Alma Corn Chariti/, pOOll 2 Ch. 750, 760. 

(c) /ih'd., where, however, the early cases to the c;ont|*ary, namely, EomI Orimted 
Clflfje, eupra; and SutUm Coldfield Case (1035), Duke on Charitable Uses, ed. 
Bridgman, 642, were not quoted. See also Churiiubh Doiuiiiom Commiesiirnets 
y. Wphmnts (1846), 2 Jo. & Lat, 182, 194 ; A,M. v. Gcover {Lord) (1736), 2 Eq. 
Caa. Abr. 195, fol. 16; Dart, Vendor and Purchaser, 7th ed. 933; and title 
Tauers and T&ustees. 

(d) Afum/ord y. Stohtoasen (1874), L. 18 Eq. 656, 563, approving Saundtrs 
t. Heheut (1692), 2 Veni. 271. 


(e) Harding 
;Uy«ftE.344; a:- 


,, 2 Cae. in Ch. 94 ; A,-0, v. Christ's Hospiinl (1834), 
y. Flint (1844), 4 Hare, 147 ; A,-G, y. Hall (1852), 16 


3] 

388 392. 

(/) See /nwyoraferf Soeirfy ▼. JIicAarvt* (1841), 1 Dr. ft War, 258; A.-O. v. 
A>yM (18&9). 27 Bmv. 168 ; J..6. v. Davey (1859), 4 De 0. ft J. 186; and 
p. 204 , fo$t. Am to the Stetutee of Idiaitetion generally, see title LuilTAXloir 
or Acnmn. 

V. Christ HwpiUi, myra; aad eee Ghurrher t. Martin (1889), 42 

812. 

(h) Woodford (AioMfemte) v. Parlidiwnt (1639), Duke on ChariUilila 'Uma, 79 ; 
aiiaeee Shaft t. (1888), 38 Ch. D. 4s5, 497, 498. 

IftNieeB T. JfMueU (1732), 2 1'. Wnoei. 678, wl ; and eoo Moody r. WalUrt 

9), 16 Vea 288.:m 

; etrhoimu V. Sj^ffteftr (1873), D. B. 8 a B. 368, 370 ; For&y v. Leigh (1846), 
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charged (t), whether lid has received any rents or not (m), though 
the rent-charge does not in itself constitute a debt (n). If the rent- 
charge issues out of lands belonging to several owners, the charity 
can enforce payment of the whole from the owner of one estate (a), 
leaving him to levy contribution from the owners of the oper 
estates charged (b). The court may direct an inquiry whether imy, 
and what, other propertjr is chargeable, and in whose possjssuon 
such land is and what is its value (c). 

But an action of debt will not lie against a tenut for 
years (d), though his goods may be distrained upon bylqharity 
trustees who are legal owners of a rent-charge to recover ^yment 
thereof (c). 

Certain remedies for recovery of annual sums charged on land 
by distress, sale, or mortgage are given by statute (/). 

369. Actions to recover rent-charges which appear to belong to 
cliaritios may be brought by the Attorney-General (g). 

The Charity Commissioners may also, with the sanction of the 


Attorney-General, institute proceedings (h) for the recovery of 
rent-charges which do not in their opinion exceed £20 a year 
ill value (i). h'or the purposes of any proceedings instituted by 


2 lOxch. 44fi ; Smrle v. Coitlce (1890), 43 Ch. D. 519 ; Re Herbage llenU^ Qreetmich^ 

K 2 ('h. 811. Ileal actions, it may he noted » were abolished by the Real 
rty Limitation Act, 1833 (3 & 4 SVill. 4, c. 27), 8. 36; see title Aotion, 
Voi: J.. p. iG. 

(1) Vhrietie v. Barker (1884), 53 L, J. (q. B.) 537. 

(in) Ttmmend^ [^1896] 2 Q. B. 129; Re Herbage Rents, Grsemeieh, 

mpra, at n. 819 ; and compare, on the other hand, Odium ▼. Thompem (1893), 
31 Ij. 11. Ir. 391, whore it was held that the owner of the rent-charge was 
entitled only to the profits received by the owner of the laud. 

(») Rr Blackburn ami Dtetrkt Bmffit Building Ifivcietg, Ex parte Graham (1889), 
42 Ch. 1). 343, 349. 

(a) .4.-r;. V. Shelly (1712), Salk. 163 ; A.-(7. v. Wyhurgh (1719), 1 P. Wms. 599; 
A.M. V. Jackson (iS05), 11 Ves. 305; Christie v. Barker, supra; Re Herbage 
Rents, Greenwich, eujrra, at p. 821 ; Shelford, Law of Mortmain, pp. 433 ti seq, 

(//) Christie v. Barker, supra, at p. 542 ; Re Herbage Rents, Greenwich, supra, 
at p. 825. 

(c) v. Wyhurgh, sujfra ; A-~G. v. Jackson, supra; A,-G. v, Naylor (1863), 

1 Hoin. A M. 809; Re Alms Cam Charity, [1901] 2 Ch. 760. 

(il) Re Heritage Rents, Greenwich, supra. Except where the tenant for years < 
rleliborately paid the 1*011 t-chargo to a person not eii titled (CuUs v. West (1557), 

2 Dyer, fol. 141 b, pi. 47 ; Re Herbage Rents, Greenwich, supm, at pp. 822, 824). 

(t) Woodford (Inhabitants) v. Parkhurst (1639), Duke on Charitaole Uses^ 70 ; 
Hwder r^Chomhury (1734), 3 P. Wmi. 256 ; Re Herbaye Rents, Greenwich, supra, 
at p. 815. 

[f) Oonveyaucing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), a. 44. 
See title RknT'CIIakges and Annuities ; and the non-charitable ease Hambro 
V. Hambro, [1894] 2 Ch, 564. Theee remedies would seem to available for 
the reoovery of charitable reut-chargee in proper caeee. 

(g) See v, Bolton (1796), 3 Aust. 820; A^-0» v. Jackson, supra; A%^G* 

V. Gaseoigns (1832), 1 L. J. (or.) 122; A.*Q. v. Naylor, supra. 

(/i) r.e., action^ petition, or other proceeding, each aa an originating emniiiDns 
(Charitahle !Criii^ (Becovery) Act, 1891 (54 Ti<^. 0 . 17), e. 3); see Bassanor* 
Bradley, [7896] 1 a B. 645. 

(0 Charitable Tmata ffleeovery7 Act, 1891 (54 Viet a 17), s. 8. Fonesan^les 
c! proceedings instittttea under this sectioii, see Re Gvfynne*s Charittf (1B94>, 10 
T. Ja. R. 428; Re Herbage Rents, Oreesmieh, supra ; Re Whitens Charities, [1808] 

1 Ch. 659; and aa to wMa of prooedim by the Charity Gcnniiuarioiieni, mao, i 
of the same Act 
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the CommissionerB for the recovery of charity rent-charges, the Saor. 1. 
prin^ reports (A;) of the former CommissionerB tor inquiring into BeoMtVT 
charities are admitted aaprirnd facie evidence of the facts and docu- sfjfte TWst 
meuts stated therein, if notice by the party intending to use them rtvpt^, 
has been given to the other party (f) ; and in such proceedings pay- 
ment of a rent-charge for twelve years is primd facie evidence of 
the perpetual liability of the land to such payment, no proof of the 
origin thereof being necessary (nt). 

Charity trustees may also institute proceedings for the recovery Procesdingi 
of rent-charges and arrears, and such proceedings do not require tnutew. 
the consent of the Charity Commissioners (n). Such actions may 
be brought in a county court, provided that the value of the rent- 
charge does not exceed £100 per annum (o). 

360 . Where the boundaries of land subject to a rent-charge are Uncoruinty 
confused, the court will give relief by directing the lands so charged 

to be ascertained (p) ; or, if this/rannot be done, by compelling the • 

negligent party or those claiming under him to render an equivalent 
in satisfaction of the rent-charge (q). Where there is a confusion 
of boundaries, or it is not known out of what land the rent-charge 
issues (r), or the legal title is not clear or is defective («), a legal 
rent-charge may be enforced in equity in favour of a charity where 
the right could not be enforced at law ((). 

361 . Long-continued payment may prove the existence of a rent- !'>• - I'DpUon 
charge (a), especially if the amount paid coincides witlj the amount 

of the rent-charge {b). The defendant may, however, produce his jwymciit. 
title-deeds or other evidence to negative such inference and show 
that the payments were made for another reason (6). 

A defence founded on the Blatutes of Limitation may be a UmitAtion of 
complete bar to an action to recover a charitabhi rent-charge (#•). '*"** 


(/r) the reports made under stat. 58 Goo. 3, c. (M, and other I'epealed 
Acts appointing coinmissionorM to inquire into charities ; Charitable Trusts 
(Recovery) Act, 1891 (54 Viet. c. 17j, s. 5 (I). 

(/) Ibid. Where extracts from such reports are nspd in court, they are vorilie<l 
by affidavit of the secretary of the Charity Cotninission J/jng Cor?i (Vuirity^ 
[1901] 2 Ck 750). See Re Qwynne'e Charity (1894), 10 T. L, R. 428. 

(m) Ciiaritable Trusts (Recovery) Act, 1891 (54 Viet. c. 17), s. 5 (2) ; see Irish 
Land Commission v. Grant (1884), 10 App. Cas. 14. 

(») Bassano v. Bradley^ [1890] 1 Q. B. 646. 

(o) Ibid. ; County Courtis Act, 1888 (51,& 52 Viet. c. 48), s. 60, as amended by 
County Courts Act, 19(ft (8 £dw. 7, c. 42), s. 8. 

(p) Anihltr's Ouse (1770), cited 4 Ves. 184; and see p. 200, ante; and title 
BOUKDilEIES AKD FENCES, Vol. III., p. 117. 

M A.-Q. V. stephem (1855), frDe 0. M. & O. Ill, 184. 

(r) A.-Q. V. Wilktm (1853), 22 L. J. (OH.) 830, 832. 

M Be Herbage B/snU, Qrtenmch, [1696] 2 Ch« 811, 825. 

liie law here enunciated iein accordance with the well-established principle 
that equity will aid defective aeeuranose in favour of charity (Shelford, Law of 
liartiiudny p. 51^. 

(a) 4.-G. V. (1858), 27 L. J. (OH.) 789 (thirty years* continuoos payment). 

(5) A.^0. V. Siep}tetu, supra, at up. 139. Long-continued paywmt may 
eeiep the person paying *a rent-cnaige from denying the owneruip of lands 
ohaxgeable (ibid, at p. 143). 

(e) A.^0. Va h^Rhins (1853), 17 Beav. 285, 293 ; 4.-G. v. SUpkens, mpra, at 
p. 148 : St. Mary Magdalen, Ojifard iVrssidtikt etc*) v, (1857h 8 H. L. Cae. 
IW See also p.2(>i« post. 
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But time does not nm where by reason of the oirenmstaneee no 
beneficiary is in a position to make a claim (d). 

Sub*Sbot. 4 . — ApfUcation «f the Statutet of Limitation to Okmritiat. 

362. In proceedings against charity trustees (whether express 
or constructive, but not including the Official Trustees of Charitable 
Funds) the rule is that, except in cases of fraud, retention of the 
trust property, or conversion by the trustee to his own use, the 
right of a cettui que tnut to sue in respect of trust property, whether 
real or personal, is barred after the expiration of six years (e). 
Time runs from the date of the breach of trust (/). Subject to the 
last-mentioned rule, it may be stated generally that, except in cases 
of express trust (p), claims by charities to land or rent are barred 
after the expiration of twelve years (h). 

In the case of a purchase for value of land or rent from an express 
trustee for a charity in breach of trust, time runs in favour of the 
purchaser from the date of the conveyance to him, and the claim of 
the charity to the land or rent is barred after the expiration of 
twelve years from that date (i). It makes no difference that the 
proceeding is instituted by the Attorney-General (k). The impeach- 
ment of improvident leases of charity lands may similarly be 
barred (/). 


Land 
acquired 
under Toid 
coa?cyaiicc. 


363. Charity trustees may under the Statutes of Limitation 
acquire a valid title to lands of which they have enjoyed possession 

(dj Ae-Go V. Perm (1842), 2 Dr. &. War. C7, where a rent-charge waa given as 
a salary for a Bclioolniaster to bo appointed by a certain person ; no appoint- 
ment was intido for twenty- seven years, hut nevertheless the rent-charge was 
not barred. See also Incorporated Society v. Iticharde (1841), 1 Dr. & War, 258, 
288, 

(f) Trufc^toe Act, 1888 (51 52 Viet. c. 59), a. 8; see title Trusts AND^ 

Tiiustkks. As to the Statutes of limitation generally, see title LilciTATloir 
OF ACI'UINS. 

(/) Thime v. llmrd and Marshy [1895] A, C. 495. 

(</) Real Property Ijiniitation Act, 1888 (8 & 4 Will. 4, c. 27), a, 25 ; Supreme 
Court of Judicature Act, 1873 (86 & 87 Viet. c. 60), s. 25 (2); CharitabU 
Donatmie CorninismmerB v. Wyh-antB (1845), 2 Jo. & Lat. 182; lie OufytineU 
Charity (1894), 10 T, L. R. 428. As to the meaning of ** express trust* see Soar 
T. Aihwdi, [18931 2 Q. B. 390, 395 ; and see also title Trusts akd Xrustbbs. 

(A) Charitable Vonatione CwnmissUmerB v. Wyhi arUe, supra ; 8t, Mary Maydalen^ 
Oxford {Prteidmi etc,) v. (1857), 6 H. L. Cas. 189 ; see also Jneorporakd 
Society VoJSiehards, supra ; A.-G. v. Persse, eupra ; A.-O. v. JVtfif (1844), 4 Bars, 
147, 155^ where the point was disoussed^ The time prescribed by the liosi Ph>- 
perty Umiitation Act. 1874 (37 & 38 Viet. c. 57), s. 1, amending the previous 
Act of 1838 (8 A 4 Will. 4, c. 27), is twelve years. 

The earlier Limitation Acts, 32 Hen. 8, c. 2, and 21 Jao. 1, 16, were 

held not to apply to charities in equity, though they did at law (see Ao*Q. v. 

/lAmtoUsiMi /ItoMimvxftVHL f Vckm MOV MOO* A t%aOO\ 


Soeie^ V. iKeterdb, eupru ; 8L Mary Magdalen, (kiford {Presides^ sic.) A.-O., 
lit pp, 213, 214), exe^t in Ae oaae of » purduuwgr tor vahw wiUtout 
aotioe {Ckm-iMlt DmaUoni Cmmimunen v. WybrmU, mqwu. at p. ^4). At 
kw the old Acts did amty to ehuitiee (ibid.). 

(•) Seel Ftopeorty Idwation Act, 1833 (3 A 4 Will 4. o. 27), e. 83 ; Ah Mary 
Maadelm, O»/ori(Ptuiimi0tc.) V. A.-0.,tima; A:~0. a.FKid, WMCi^etyi. 135. 
® Bt. Mary SiayiaUmt, (krfard (Prttidimt.AcS r. munw. 

m V. Oafcy 4 De 0. & J. 136; A.-O. v. Caynt <13HI^, 29 Aenv. 

188. Ae ib the light to impeaoh improvideiit )e«Me, see pp. 324 «t *tq„ put. 
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unto » oonTeysnoe rendered void for not oomplying with the .ftnr.i. 
reqmrements of the Mortmain and Oharitahle Uses Act, (m}. 

Title ma^ also be acquired by possession under a void lease in), 

If no rent u paid, no tenancy is created, and the statute runs from * ”^^** ^‘ 
the date on which possession is acquired (o). The payment of rent, Ttmf'ieevlnd 
however small, establishes the relation of landlord and tenant, in >•*«** 
which case the statute runs as from the last payment of rent (p). 

364. The right to claim the benefit of a gift over of land from Oittow 
one chari^ to another may be barred by effluxion of time (g). bwred. 

Time does not run in favour of a person who has got possession Fnnd. 
of charity land by fraud so long as the fraud is concealed, but it 
be{ ;ins to run from the date of discovery (r). 

The claim to a charity legacy is barred after twelve years where Claim to 
no sum has been appropriated for payment, no trust created, and no banad. 
assets admitted (s). 

Sect. 2. — LiabUitiei affecting the Tnut Propertjf, 

Sob-Sect. 1. — E»taU Duty. 

36ff. Apart from the special exemption mentioned below, there is No genoral 
nothing in the Finance Act, 1894 (a), generally exempting from 
liability to estate duty property passing upon a death to a charity, pli^g^ 

'Where a testamentary gift to charity is effected by the machinery charity, 
of a present gift subject to a reservation of a life interest in the 
subject-matter of the gift, a succession within the moaning of the 
Succession Duty Act, 185S (b), takes place on the death of the donor, 
and estate duty then becomes payable (c). 

The fact that the properly is situate abroad, and that the donor 


(m) 61 & 62 Viet o. 42; Chureher v. Martin (1889), 42 Oh. D. 312. For a 
■imilar rase of a devise void under the law before 1891, see lU Laq/, Rvyal 
Otneral Theatrioai Fund AModatim ▼. Kydd, [1899] 2 Ch. 149, where, aooordiiig 
to a shorthand note of the proceedings on the files of toe Oharity Commission, 
the judge directed that whatever proiierty had vested in the trustee should be 
oonveyM and assigned in trust for the charity. As to the formalities required 
by the Act of 1888, see p. 127, ante. 

(») Magdalm Hotptial t^Prmdent etc.) v. KmtU (1879), 4 App. Oaa 324 (lease 
T<Mi]nderstatl3Eliz.o.lO); £ua(yag v.£lar^t(1679}, 13Cb.D.330; Webtttr 
Southey (1887), 36 Gh. D. 9, 19 (leases void under Mortmain Aots); A. -(7. 
V. Dewey (186^, 4 De O. A J. 186 ; A.-O. v. Payne (1869), 27 Bear. 168 (improvU 
dtot leases). The some principle would no doubt apply in the case of a lease 
vmd under the Charitable Trusts Amendment Act, 1863 (18 ft 19 Viot. o. 124), 
a. 29 {Bangor (Biehof) v. Parryi [1891]'2 Q. B. 277). As to void leases generally, 
see p. 227, poet. 

(o; Memolen Homital {Praidait etc.) v. Knotte, eitpra, at p. 334. 

( p) Beal Property LixnitafioB Act, 1833 (3 ft 4 Will. 4, c. 27), s. 8 ; Bunting 
V. Borgent, eupra; Webeter v. Sootheg, eupra; eee also Magdalen HoepUal 
iPreeident etc.) r.Knette,»ipn,ntp. '336. , „ 

(«) 8aa Be Orchard Street SdtooU {Truetm), [1878] W. N. 211 ; Chrieee Sot- 
pm V. Oraiager (1849), 19 L. f (CB.) 33. s 

(r) Hoeendm r, Anaaley (Ie»tl) (180^ 2 8ch. ft Lef. 60^ 834 ; and eea 
CharUoMo JkmatioM Commoeioaerev. J^emnte (1846), 2 Jo. ft Lit, 182. 

< s) CadShwrg v. AsHtA (1869), li. B. 9 fiq. 37. 

I 'al 37ft6lYiot.c.30. See goMBatty title Death Dirran. 
rM ]6ftl7Yiot.e..61.a2. 

I ci A.-O. ▼. Jewiek CUomealion ,8eejety, [1901] 1 K. B. 128 ; A.-O. v. .Tohneon, 
[lew] 1 K. B. 617 ; Finance Act, 1694 ^7 ft 68 Viet. o. 36). ei. 2 (I) (c), 3. 
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is a foreignar, is not alone sufficient to exempt the sabject-matter 
of the gift from payment of estate duty (d). 

Estate duty is not payable on property in which the deceased or 
another person was interested as holder of an office, or recipient of 
the benents of a charity, or as a corporation sole (e). 

Sub -Sect. 2. — Legacy Duty. 

Liability. 366 . As a general rule legacies to charities, like other legacies, 
are subject to legacy duty (/), the rate being 10 per cent., as in the 
case of legacies to strangers in blood {g). 

Oifi free of A gift of a clear annuity or a direction to set apart so much as 
legacy duty, would produce a clear income or sum of a specified amount is 

construed to be a gift free of legacy duty (h). But an intention 
that the legacy should bo duty-free cannot be implied from the fact 
that if duty were deducted the residue would not be sufficient for 
the specified purpose (i). 

BsemptiouH. 367 . Where the entire personal estate of the testator is under 
XlOO, no legacy duty is payable (y). Nor is duty payable on legacies 
consisting of books, prints, pictures, statues, gems, coins, medals, 
specimens of natural history, or other specific articles, bequeathed 
to or in trust for any body corporate, whether aggregate or sole, or 
to any of the Inns of Court or any endowed school, in order to be 
kopt and preserved by such body corporate, society, or school, and 
nut fur purposes of sale (k). 

Remission The Treasury may remit any duty, including legacy duty, 
ufftsToI '" loviable in respect of Inquests, such as pictures, prints, books, 

mtionnl mnnuscripts, works of art, or scientific collections given for national 

puriKSHis. purposes or to any university, county council, or municipal 

corporation if). 

(f/) V. Jewish Cvionization Bvekty, [1901] 1 K. B. 123, where the trustee 

WHS Biiulibh. 

(«) Fiimiico Acti 1891 (57 & 58 Viet. c. 30), s. 2 (1) (h). 

(/) Uc Ftancklins Charity (1829), 3 Sim. 147; Ik Wilkinson (1834), 1 Cr. 
M. & B. M2. 151, aflinned sub ntm, A.~G. v. Nash (1836), 1 M. & W. 237^ 
Kx. Ch. : Sholfoi'd, Law of Mortmain, pp. 773 et set), I’rior to the Customs and 
Inland llevenuo Act, 1881 (44 & 45 Viet. c. 12), s. 42, where legates under £20 
were nut liable to legacy duty, duty was payable on the total amount of 
IrgHcies given to trustees for distribution among vanous charitable objects, 
though none of the recipients received -£20 (lie Fraackiink Charity^ aupra; 
J,-a, V. FUzytialiH\B43), 13 Sixn. 83 ; lie Griffiths (1845), 14 M. & W. 510; 
He Fearct 1fl857), 24 Beav. 491 ; Ilarru v. Iluwe (Earl) (1861), 30 L. J. (^H.) 
612). Since the passing of the Mortmain and Chantaole Uses Act, 1891 (54 
ffe 55 Viet. 0 . 73), there would appear to be no objection to the payment out ol 
impure personalty of duty on legacies given free of duty, thou|^ before that 
Act this WAS not possible ; see U'ilkin^ofi v. Barber (18*72}, L. XL U 90. 
See generally title Death Doties. 

Ce) See Succession Duty Act, W53 (16 d 17 Viet. c. 51) ; y. Fitzgerald, 
eupta ; Parker (1859), 29 L. J, (eX.) 66. 

(A) Be Coles (1869), L. E, B Eq. 271. 

(f) Be De Bosaz (1886), 2 T. L, R. 871. 

if) Customs and Inland Revenue Act, 1880 (43 Viet. c. 14), s. 13. 

(4) 39 Geo. 3, c. 73 ; 55 Geo. 6, c. 184, Schedule, Port III ; see Bz Wilkinean* 
aupra, at ]>. 160. ^ ’ 

(#) Finance Act, 1894 (57 * 58 Viet* p. 30), s, 15 (2), 
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M8. Legacies giveo for the education or maintenance of poor B*’** *• 
children or for the support of any charitable institution or other titattHMei 
eharitable pppose in Ireland are not chargeable with legacy dntj (m). 

Thus, legacies for endowing a convent in Ireland (») or for the public ff* Trait 
celebration of masses for the repose of the testator’s soul (o) ore 
exempt ; but not legacies by persons domiciled in Ireland for chari- Bxsmptkm 
table purposes outside Ireland {p), or for the benefit of the poor ^ ^ 

unless the objects are restricted to Ireland (9), or legacies which are 
absolute on the face of the will, but are impress^ with a secret 
charitable trust to take effect in Ireland (r). A legacy for charitable 
purposes in Ireland by a British subject domiciled in France, the 
will and subject-matter of the legacy being French, is not liable to 
duty (s). 

SUB-SiscT. 3. — Sueceuion Duly. 

369. Succession doty at the rate of 10 per cent is payable upon the liUbility. 
amount or principal value of property where it becomes subject to 

a trust for any charitable or public purposes nnder any past or 
future disposition which, if made in favour of an individual, would 
confer upon him a succession (t). Thus, where a donor by deed gives 
a fund to a trustee on condition that the income should be paid to 
the donor during his life, and that after his death the fund should be 
applied for charitable purposes, succession duty is payable on the 
principal value of the property on the death of the donor (a). 

Gifts exempt from the payment of legacy daty(b) are equally E.omptioni. 
exempt as regards succession duty (c). 

Sub-Sbct. 4. — Duiie$ on Propfrty of Bodiet Corpr/rnte and Unincorporate, 

370. The duty imposed {d) on the property of bodies corporate and Bumptioni. 
unincorporate to compensate the revenue for the loss of probate (e), 

legacy, or succession duties, for which such bodies escape liability, 
is not payable in the case of the following properties : (1) property 
appropriated and applied for the benefit of the pablic at large, or of 
any county, shire, borough, or place, or the ratepayers or inhabitants 

(m) Stamp Duties (Ireland) Act, 1842 (S & 6 Yict. c. 82), e. 3$; Stamp Act, 

1833 (16 & 17 Viot. c. 69), e. 20; A.~a. r. Delaney (1875), I. R. 10 0. L. 104, 131. 

(n) Mtthony t. Duggan (1880), 1 1 L. R. Ir. 260. 

(0) A.-Q. T. Hail, £1807] 2 I. R. 426. See, on the other hand, Perry v. 

Tuomty (1888), 21 L. k Ir. 480. 

(p) A.-O. V. Mope (1868), I. R. 2 C. L. 368 ; A.-Q. t. Delaney, eupra, at 
p. 181. 

(9) Aetifiy T. A.-a. (1883), 11 L. R. Ir. 263. 

I'rj Cullen ▼. A.-Q.yor Ireland (1866), L. K. 1 H. L. 190. 

{'(} CharUttUe DonaMone Commieeianere r. Devereux (1842), 11 L. J. (on.) 362. 

n Sucoeasion Duty Act, 1863 (16 A 17 Yict. c. 61), s. 16; Jle Parker (1869), 

29X. J. (XX.) 66, 72. 

(a) A.-O.T. Jewieh Colonizatien Soeiely, fl901] 1 Q. B. 123, where the donw 
WM a forwgner, but the trustee was an Brnglish company, and the deed was in 
i^glieh form ; see also A.-O. v. JMneon, [1903] 1 K. B. 617. • 

(d) S.g., legaciee to charitiee in Xrdsnd. 

{cl Snoossntn Act, 1863 (16 A 17 ^ct c. 61), s. 18. 

{«) Ooatmns and Iniond Bevenna Aot, 1886 (48 A 40 Yki a 61) s sw title 
CoaronATioMS. _ _ 

(«) Now estite t see tttle DxAta 
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thereof, or in any manner expressly prescribed by Act of ^rUa* 
ment (/) ; (2) property appropriated and applied for any purpose 
connected tfith any reli^ons persnasion, or lor any charitable 
purpose (p), or lor the promotion of education, literati, science, 
or the fine arts (h ) ; and (3) property belonging to firiendly societies 
or savings banks (t). 

The property ot the Institution of Civil Engineers is also 
exempt (j) I but not that of the Royal Colleges of Surgeons of 
England (k) or Edinburgh (Q. 

If the main object of an institution is the promotion of science, 
the existence of subsidiary objects does not deprive the institution 
of the exemption (m). 

The property of an institution in the nature of a mutual benefit 
society is not exempt (n). 

Sub-Sect. 6. — Income Tate, 

371 . Certain charities and guori-charitable institutions are 
exempt from that form of income tax commonly called property 
tax, which is assessable under Scbed. A to & CO of the Income 
Tax Act, ]842(o), on the annual value of lands, tenements, and 
hereditaments (p). 

The exemption applies, inter alia, (1) to the public buildings, 
offices, and premises of colleges and halls in universities (g), of 
hospitals (r), schools («), almshouses (t), and literary and scientific 
institutions (u), where the buildings and premises are used solely 
for the purposes of such institutions ; (2) to the cost of repairing 


{/) Oustoma and Inland Bevenue Act, 188A (48 ft 49 Viet. c. Cl), s. 11 (2) ; 
see Inland Hevmue Gomtnmitnortr. Scott, [1892] 2 Q. 1). 152. 

(f) The term " charitable purpoee" in this sub-section has a less extended 
meaning than under the generaliaw [ihid., at pp. 165, 166). 

i h) Gmrtoms and Inland Bevenue Act, 1885 (48 ft 49 Viet. c. 51), s. 11 (3). 
i) Ibid,, all (4) ; see title FniEimLT BooiBnxs. 

j) Ibid,, s. 11 (3) ; Inland Jtevmuc Commimonert v. Forreet (1890), 15 App. Gas. 
334, reversing Be Inetitution ^ Civil Enginten {Duty on Betate) (1888), 20 
Q. B. T). 621. 

A) Be Royal College of Surgeont of En^and, [1899] 1 Q. B. 871. 

Svltlty V. Boyal College of Surgeont (1^), 29 So. L. B. 620. 

W) Inland Bevenue CommiteioHert v. Forreet, eupra. The two colleges at 
empiaua had other and equally important objects hesidea the advancement ot 
eoienoa, and so lost the benefit of the exemptioa ; see Be Boyal College of Surgeont 
of Fn/dand. tupra ; Sulley v. Boyal College of Surgeont, supra. 

(n) Be linen and Woollen Drea^ etOf-InititeHon (1887), 58 L. T. 949. 

(o) ft 4k»0 Viet. 0. 3ft, a 00. See also title iNooia Tax. Exemption from 
taxoftion under Sehed. A wae extended to friendly eooietiee by (Se Bevenue 
Act, 1880 (52 ft 03 Tiet a 4^, a 12. 

J^p) lUi., a 61, No. VL in Make v. London Oorporatien (1886), 18 Q. B. D. 
487, 444, 44ft, DsHKAir, J., said: '* The enactment ceeme to have bean drawn 
with a tefated intention, namely, to exempt charitsUe mstitntilma, and to 
exempt certain inetitatiene P^y dwnding on oharity, peihepe in view erf tin 
benvfiufad ehaiaoter of the ohjeeta of thoee tnstitntiona’* See also LHkeorOt v. 
Commieeionor tf Stempe, |1S80] A. 0. 99. 
fo) Ear pmie Univ»^ Oetlege of North ITabi (1908), 98 L. T. 448. 
fr) rhune v. NoUiii^fhm Latutie Bot^tei Chm erffl h s, 71891] 1 Q. B. SU, 

^(s) j^ v. £eitd^ 19Q.B.1>. 79,0. 1.(01^ cl Lonian 

A) Mary Clark Borne UTVaiftw) v. AiuIweiM, (1904] 2 KB. 818. 

Amw (IW^ tf Sa L. K 7^^ ^ 
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and xBaintaining such buildiags aad premises; and (S) to ttie rents *■ 

and |«ofitB of lands, tenements, and hereditaments l>elonging to IdMIMts 
any hospital, public school, or almshouse, or rested in trustees fot 
oharitable purposes (a), so far as the same are applied to such 
purposes {b) or vested in the trustees of the British Museum (r). 

l^e exemption does not apply to buildings belonging to colleges I'roMrtf mt 
or literary and scientific institutions, if occupied by a member of the wit&te 
college or an officer of the institution, or by any person paying rent "■^p****' 
for the same, nor to buildings belonging to hospitals, pnnlie schools 
and almshouses if occupied by an officer or master thereof whose 
income from any source amounts to or exceeds £150 per amium (d), 
or if occupied by any person paying rent for the same («). Nor 
does the exemption apply to an assembly hall held in trust lor the 
Free Church of Scotland, from which no profits are made (/). 

A school, to be a “ public school,” need not be wholly supported 
by charity. Maintenance in part by fees of scholars does not prevent by 

a school from being exempt from property tax (g). (eea. 

The same principle applies in the case of an hospital partly 
supported by fees of paying patients (/<). It is not necessary for 
exemption that there should be an endowment. It is sufficient if 
the institution be maintained in whole or in part by voluntary con- 
tributions (t). The charitable character of an hospital is not destroyed 
by the fact that in certain years the fees of paying-patients exceed 
the expenditure of the hospital (Ic). But an hospital which, though 
founded by charity, is subsequently supported entirely by paying 
patients, is not entitled to exemption (f). 

An institution founded and endow^ as a home for ladies in 


(а) ** Charitable purpoees” include all Buch OB are legally oharitable (/ncnme 
Tax Oommiuioruri v. remd, 11891] A. G. i’ii ; Inland llevmue Commmimifrn 
▼. 8caU, [1892] 2 Q. B. 162; Xx parte Vniuereity College of North Wale* (19<IN), 
98 L. T. 446). 

(б) Income Tax Act, 1842 (6 ft 6 Viet. c. 36), b. 61 , Xo. V ■ . As to the mode of 
proof that property is applicable to oharitable piirponeB only, ataihid. 

(0 IHd., s. 149. 

(a) Ihid., s. 61, No. VI. ; Bray ▼. Laneaehire Jtutkee (1889), 22 Q. B. D. 484, 
488 (apartments in a county luilatio asylum occupied by the medical and other 
idBcers, and a house ocoimira by the chaplain) ; Mmgrave v. Dundee Mayietratee 
(1897), 34 So. L. B. 702 rbuildmgs of free public library, in which oocommoda- 
tiofl was given to books Velongmg to a private society). 

8 ft 6 Viot. a 36, s. 61, No. VI. 

If) Maugheoi v. Free Church of 8toUand[ {\9SS), 80 Sc. L. B. 666. 
m) Blake v. London Corporation (1887). 19 Q. B. B. 79, 0. A. As to the 
Tniti on and diaraoteristioB of a public school, see ibid,, per Far, Ii.J., at 
p. 82 ; and Diheorth v. Oommieeioner yf Slaem, [1899] A. C. 99, 108, where it 
was foM that the dhoraoter of the school os public or private must depmd not 
naon the soholsia to whom eduootion is given, but upon the terms on which and 
the oiraunstanoes in which eduBotion is given. A theological ooUem sup^rM 
wirdr by endowments and portly by fees of students is not a “ public school ’ 
(Sdii T. JVosCWcA«/i6fai«ond(2VMS(e») (1897), 3480 . IhB. 361). 

iXt Cmm V. Nottingham Ltmatie So^UU (Committee), 11891] IJ?* ®* dW. 

iruegrem v. Dundee Royal Lunam Atylum (1896), 82 8c. 
yihjbkh See also Blake v. Lemdoa Oaipormion (1886), 18 Q. B. D. 437, 
mtf Tto ifAW , 3., at p. 444. 

(ANMkam v, Bewere (1888), 21 Q. B. B. 436; Najwv.^wte ^ 
Dmttie eapra.^ As to the mseiditg of “hospital Within the Poor 

10 Viet. e. 66).T1^ Ormekirk tktUm Qmrdiara v. 


As to the mode of 
se ihid. 


CH w .' i i he Umea ' 
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SsCT. 2. 

LkbUities 
affecting’ 
tbe Trust 
Property. 


(2) Sched. C. 


Property 

exempted. 


Dividende 
eertifiei) to be 
free of tax 
by (/ommis- 
Bioners. 

(3) Schod. 1). 


Extent of 
exemption. 


reduced ciretamstaneee, each inmate of which must be poeeeesed of 
an income of £25 a jear, is an almsboose (»()• end as sach exemi>t 
from property tax (n). 

Public libraries are literary institutions within the exemption (o). 

A dwelling-house belonging to tbe trustees of an elementary 
school, and occupied rent free without the power of letting it by tbe 
teacher, whose total income, without taking into account the annual 
value of the house, does not exceed £160 per annum, is exempt 
from pi’operty tax (p). 

372 . Charities are also exempt from income tax assessable under 
Schod. C to B. 88 of the Income Tax Act, 1842 {q), whereby persona 
and corporations who are intrusted with the payment of annual 
sums and dividends on behalf of persons, corporations, or societies 
entitled thereto are charged with the payment of the tax. 

The exemption extends, inter alia, to (1) the stock, dividends, or 
interest of legally established friendly societies where the sum 
assured to any individual does not exceed £200 or the annuity £80 
per annum {r) ; (2) to the stock or dividends of any cor^ration or 
society of persons, or of any trust, established for charitable pur- 
poses («) only, or which may be applicable by the corporation, society, 
or trustee for such purposes, in so far as the same shall be so 
applied ; and (8) to the stock or dividends in the names of 
trustees applicable solely to the repairs of any cathedral, college, 
church, or chapel, or any building used solely for tbe purposes 
of Divine worship, in so far as tbe same shall be so applied (t). 

Dividends on stock standing in tbe names of the official trustees 
of charitable funds, or in other names, certified by tbe Charity 
Commissioners to the Bank of England to be exempt from income 
tax, must be paid free of tax (a). 

373 . Charities are also exempt from income tax assessable under 
Bched. D (b) upon all property or profits not contained in Scheds. A, 
B, C, or E, and not otherwise exempted from tbe tax (c). 

Corporations, societies, and trustees for charitable purposes 
only (d) are entitled to the same exemption in respect of any yearly 

(m) Income Tax Act, 1842 (5 & 6 Yiot c. 36), e. 61, Sohed. A, r. 6. 

in) Marjf Clark Home (Trustees) r. Anderson, [190^ 2 K. B. 646. 

(o) MawhesUr Corporation v. AfcAdatn, [ISM] A. C. 600. Except when the 
building is not wholly used fora public library (JWusprave v. Dundee Magistrates 
(1897), 34 Sc. L. R. 702). 

(p) SeetitloslNOOiixTAZ; Sdocatioit. 

Iq) 6 Yict. c. 86 ; and see title Imoohs Tax. 

(r) Ibid., B. 88, Sched. 0 (1). See alec Income Tax Act, 1863 (16 ft 17 Yict. 
c. 34), a. 49: Finance Act, 1904 (4 £dw. 7, c. 7), s. 8; and title FBiBin>l.T 
Soonems. As to exemption of inanstrial eodetiee from tttxatico nnder Sohed. 0, 
see bodnetrial and Provident Societies Act, 1893 (66 ft 67 Yict o. 39), a. 24 ; 
and title DmmmuAL, PaovmxHT ash snniAB SoosTtxs. 

(s) See note (a), pu 209. 

(0 Income Tax Act 1842 (6 ft 6 Yict e. 36), s. 88, SchecU 0 (3) see iGK. 
Andreuls Hoimitat, Norfhmnptm v. Shearemith (1887), 19 Q. B. D. 624, 628. 

i a) GhantaUe Trusts Amendment Act 1866 (18 ft 19 Yim. o. 124), n. 28. 
b) Income Tax Act 1842 (6 ft 6 Yiot o. 36), a 100. 

0 } /Wd., s. 106. ' 

^ JneomTanCoamistiouim v. Ptmset, ri891]-A. 0. 681; Jb Beethem BbrJ 
WiSli*. Tori, /aland Srotoim QmmimsimMw t. Stott, [1892} 2 Qaii. 
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interest or other annual payment chargeable under Sched. D, Sacv.l 
in M far as the same shall be applied to charitable purposes only, UaUttSes 
as is granted to such corporations, societies, and trustees in respect aftsitiiiig 
of any stock or dividend chargeable under Sched. C, and applied to 
the Uke purposes (e). 

Where an hospital founded by voluntary contributions makes To what 
profits by receiving paying patients, and applies such profits partly 
in support of the patients and partly in executing works rendering cxtena*** 
the hospital efficient, the profits are not payments applicable to 
charitable purposes only so as to exempt the institution from 
payment of income tax under Sched. D(y). A charitable society 
which also carries on a commercial business may not for the pur- 
pose of income tax returns set the losses of the charitable side of the 
concern against the profits of the commercial side (.9). I'he profits 
made by charity trustees on the sale of hymn-books are chargeable 
with income tax, though such profits are applied for the relief of 
certain widows and orphans (h). The mere application of profits to 
charitable purposes does not affect the liability to pay income tax(i). 

374. The salary of an official of a charity incorporated by a ' 4 ) Sched. E. 
special Act of Parliament (k) which provides for the payment of 
such salary without any deduction for taxes is nevertheless not 
exonerated from income tax under Sched. E of the Income Tax Act, 

1842(f). 

Svo-Sect. 6.—Ilaiet. 

875. The fact that houses and lands are hold for public or ciwiay 
charitable purposes does not exempt them from raleability to the mie- 

relief of the poor (hi), unless the property falls within tho exemption rroHjInUon 
accorded to property occupied by the Crown or its servants for of Crown. 
Crown purposes («). 


(c) Income Tax Act, 1842 (5 & 0 Viet. c. 36), 8. 10«5 ; aiid -<156 p. 210» an If, 

(/) Si^ Andrcw'$ Hospital ^ Northainj^ony. Hhearsmilh (18.^7), 19 Q, B. .!>. (» M. 
(ff) Orove V. Young Men's Christian Association (1903), 88 h. T, 090 ; nee hI-o 
Religious Tract and Book Society of Scotland v. Surveyor of Tmtes 33 

Sc. L. B. 289. 

(A) Psalms and Hymns (Trustees) v, Whiiivell (1890), 7 T. L. R, 164. 

(i) See Blake v. Imj^eriat Brazilmn and Nova Cruz Rail, Co, 0884). 1 T. L. IL 
68; Paddington Burial Board y. ItUand Revenue (1884), 13 Q. 13. 1). 9. 

(k) W Oeo. 4, c. XT., 8. 26. 

(0 Income Tax Act. 1842 (5 A 6 Viet. c. 36). sa. 102, 146, Sched. E (1), (C); 
Re Liverpool SchofA for the Indigent Blinds [1898] 2 Ch. 669. 

(va) Mersey Docks v. Cameron (1864), 1 fl. L. Caa, 443; Qreig v. Edinburgh 
University (1868), L. B. 1 Sc. & Div. 346, finally ovemUinff earlier decialoua to 
the effect that property occupied for public or charitable purpoaes vaB not 
rateable (see, for example, B, v. St, George the Martyr^ Southwark (1847), 16 
L. J,(m,o,) 129 ; Re Oxford University md City of Oxford Ptwr Rale{\%ol), 
27 Ii» J, (u. 0.) 33 (Bodleian and other univeruty building held not rateable), anti 
caliei there cited) ; Bttyal Commiseionere of the Patriotic Fund v. Wandsworth 
Corporation (1903), 67 J. P« 311 (dbaxitable institutiou for maiutenance and 
education of uughtare of eoldiera, sailors, and niaiinea). As to properi^ held 
for ;pabOo purposes, each as harbours or docks, see Clyde Navigation Trustees 
y.\Aaamsoia (1865), 4 Maoq. 931, H. L. ; Leiih Harbour and Docks CoMmmiohers 
y. tmpoetor tfihe Po&r (1866), L. B* 1 So. A DiV. 17 ; Swansea Union Assessment 
Ornettes T. Swansea BarMur Trustees (1907), 71 J. V. 97 ; and generaUy, tHle 
Aino Batinq* . ^ 

fa] Aonony. Hclbom Union Assessment Ctmitniitee, [1893] 1 Ch B. 389 (store- 
houia dCOilj»ied by yolohtoer ccops) ; and see RttyhM y. DrewiH (t900}| 64 J. j?. 5G7. 



913 


CHARmW. 


SiQT. 2 . Thus, property held upon charitable trusts, as for a university (o), 
LiabUitles or for a school (p) other than a non-provided elementary school (o), 
aSeotlnc or for an hospital (?*), or home for the deaf and dumb (a), or for the 
purposes of a religious (t) or benefit society (a), is rateable. 

Property. Almspeople (it) or school teachers (a) occupying buildings belong- 
ing to a charity rent free are nevertheless rateable in respect of their 
occupation. So also are the chaplain and medical officer of an 
asylum who reside in premises belonging to the asylum^ (b). 

Kiemjption The laws of England and Scotland as to the rateability of charity 
in Ireland. property are alike (c). In Ireland property held e&clusively for 

charitable purposes is exempt from rates (d). 

ScientiSc 376. Land or buildings belonging to societies instituted for the 
etc. locieties. purposes of science, literature, or the fine arts, exclusively, which are 
supported wholly or in part by voluntary contributions, and which 
distribute no profits to members, are exempted from local rates (r), 

(o) Oreig v. Edinburgh University (1868), L. R. 1 So. & Div. 348. 

(p) R V. Ellis (1842). 12 L. J. (M. 0 .) 20; R v. Temple (1853), 22 L. J. (m. 0 .) 
129 ; R. V. Siaplfim Parish (1863), 33 L. J. (M. c.) 17. As to national sohools, see 
West IframvHch School Board v. West Bromwich Overseers (1884), 13 Q. B. D. 929 ; 
Lauyhlin v. Saffron Hill Overseers (1865), 12 L. T. 542; R v. Lotidcn School 

(1886), 55 L. J. (m. 0 .) 169; London School Board v. Wandsworth and 
Clapham Union Assessment Committee (1900), 16 T. L. li. 137; army tnuning 
Bohool, R» V. Kndler Hall {Trustees) (1858), 0 W. R. 605; reformatory Bchool, 
Tunnicliffe v. Birkdale Overseers (1888), 20 Q. B. D. 450 ; industnal sdiool, 
Jhtrham County Council ▼. Chester Ae- Street Assessmetii CommUtre^ [1891] 1 Q. B. 
330. The fact that a Achool produces no profit does not relievo it from rates 
(Laughlin v. Saffron Hill Overseers, supra). 

( 7 ) Voluntary Schools Act, 1897 (60 Viot, c. 5), s. 3, except to the extent of 
any profit derived from letting; and see Royal Commissiemers of the Pairioiie 
Fund V. Wandsworth Corporaium (1003), 67 j'. P. 311. 

(r) Anon. (1702), 2 Salk, 527; R y. St. Giles, York {Inhabitants) (1832), 3 
B, A Ad. 673 ; Thomas' Hospital {Governors) y. Stratton (1875), L. B. 7 

H. L. 477 (publio hospital founded oy charter); B. v. FtdbdUm Overseers 
(1865), 34 L. J. (M. 0 .) 106. 

{s) Deaf and Dumb Home, Wandsworth {Trustees) v. Wandsworth and 
Clapham Union Assessment Committee (1901), 65 J. P. 137. 

{t) R. y. Wilson (1840), 12 Ad. & El. 94 (Tx>ndon Missionary Society); B. t 
Stern/ (1840), 1 2 Ad. & El. 84 (Friends’ School) ; B. v. Baptist Missionary Society 
(1849), 18 L. J. (m. 0 .) 194. 

( 11 ) B. V. Licensed Victuallers' Society (1861), 1 B. 5^ S. 71. 

(n;) B. V. Monday (1801), 1 East, 584 ; B. v. Green (1829), 7 L. J. (o.s.) (n, 0 .) 94, 

(o) B. V. Catt (179^, 6 Term Rep. 332 ; if y. Stapleton Parish, supra; seealsc 
B. y. Field (1794), 5 Term Rep. 587 (caretaker employed by philanthropic sociefy, 
with no place set apart for her use except a bedroom, not rateable) ; and com- 
pare SoaneU Museum {Trustees) y. St, GUee and SL George's Fcifry (1900), 83 Zi. T 
248 ; l%wie y. Durham Union Assessment Committee (1904), 68 J. P. 220. 

(5) Congreiee y. Upton Overseers (1864), 33 L. J. (m. c.) 83. 

(r] See Clyde navigation Trustees y. Adamson (1865), 4 Macq. 931. 

(d) Valuation (Ireland) Act, 1852 (15 d 16 Viot 0 . 63), ss. 16, 16; Maaee OdUege 
i^uskoA V. Valuation Comniissioners (1870). 19 W. & 328. Ito also ZAh 
Ohurbh Act, 1869 (32 A 33 Viet c. 42) ; BepresentaHve Church Body v. Foteafilofe 
Commissioner (1872), L R. 6 Z). L* 561. 

(s) Scientific Societiea Act, 1843 (6 A 7 Viet. c. 36), s. 1 ; see title Sopnmno 

am LtrauBT SoastH^ The foUowiu sodeties have boss h^ to mne 
within the exemption: XimnvMm Society Utinnetan Sodety y. 8t, Wod^ 

miyeter, Overseers (ISM); li* dP, (v. 0 .) 148) ; Boyal C^Uege ol ll^o 
College of Mttsic v.Weetometer Vestry, [im] 1 a B. 809, 0. A.); Vocal 
fSoemy {R. y. Brandt (Ififil). 16 Q. B. 46SfV: Homsey School of Art (HeriMsv 
£dhoel^ Arty, EdmSamfmion (1906), 94 u ?he followmc ioiifiete 
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Imt not free libraries owned and ooonpied by municipal eoipoiR* **** *■ 
tion8(/). A- IWUmiei 

377. Chanty property is sometimM exempted from rates by localor 
{Hrivate Acts. An orphanage reetrioted to orphans of railway servants, VMtjpMty, 
and supported mainly by the general public, but to some extent by _ 
railway servants, is a public charity for the purposes of exemption 
under a local Act ( 9 ). A local Act exempting buildings used ex- or priTsto 
clusively tor the education of the poor from rates does not.apply 
to an institution for the maintenance and education of children 
sent by the poor law guardians (A). Charity lands exempted by a 
private Act of Parliament from all public taxes, charges, and assess- 
ments are not liable to poor rates (t)- 

Sunday and rl^;ged schools may, at the discretion of the rating oiher 
authority, be exempted from poor rates (fc). oxcmpUona 

Property which has no annual value is not rateable (1). 

SuB-Ssor. 7. — JnhahiUd House Duty. 

378- Charity schools, hospitals,' and houses for the reception or Obwify 
relief of the poor are exempted from inhabited house duty (m). aumpt- 
Whether a building is taxable or not is to be determined by its status 
when the incidence of taxation arises (n). Thus, a school which was 
originally exempt from taxation as being a charity school will cease 
to be exempt when it becomes in the main self-supporting ( 0 ). 

The expression " charity school " (p) means a school primarily 
intended for the gratuitous supply of education, and therefore a 
school where the students pay a considerable fee cannot claim 
exemption, though the students derive further advantages from the 


have been held not exempt: Working Men’s Educational Union (Scott v. St. 
MarHn-in-the-Fiddt Churckumrdetu (1855), 25 L. J, (m. 0 .) 42); Institute of 
Training Teachers {R. v. Pocodc (1846), 8 B. 729) ; Uui'fid Mrvice Institution 
(A. V. St. Mariin-in-tht-Fid<U Churclivmrden* (1852), 21 L. J. (v. 0.) 531; 
Zoological Society (R. v. Ztxdogical Societt/ (1854), 23 L. J. ( 11 . 0.) 139); 
Institution of Oiril Engineers {R. r. I/uMutim of Civil Enmvtert (1879), 5 
Q. fi. D. 48) ; Art Union of London {Savoy Ovoroeert v. Art Union of fjonam, 
[1896] A. C. 296); Jenner Institute {Jewner Jiutitute r. St. Oeorgdo, Hanover 
Sqmre, A$*e$tment Committee (1900), 83 L. T. 344). In this section the word 
“voluntary” means without consideratioD ; see Savoy Overeeere v. Art Vnionof 
eupra; A.-O. v. Smyth, [1905] 2 1. B. 652, 664. Astothe distributioB 
< of “profits,” see also R. v. Joaee (1646), 16 L. J. (R. c.l 129. 

(/) Liverpool Corporation v. Wtri Derby Union (1905), 69 J. P. 277. 

(S) 6 Geo. 4, c, cxxxii. s. 103; Hall w. Derby Sanitary Authority (1885), 16 
Q. B. D. 163. 

(A) larerpool Corporation Act, 1893 (66 & 67 Viet. c. clxxxi.), a. 36 ; Hadfeld 
V. Liverpool Corporation (1899), M L. T. 666. 

It) M. V. Scot (1790), 3 Term Bep. 602. 

\k\ Sunday and Sahools ^emption from Bating) Act, 1869 (32 A 33 

Wot. 0 . 40) ; Bell v. Omno (1873), L. B. 8 ^ B. 481. 

(A LineoRt CmporaUm v. Barnet Common (1867), L. B. 2 Q. B. 482 ; LatnbeCt 
Cmnten r. Lmiden County CoumM, [1697] A. 0. 625 (^Wio I«r^* 

.. - (m) Eonso Act, 1808 (48 8, o, M), Sohed. B. Bxpmptmna IV., 

NmwMtySmusTaxAct, 183* (4 « 6 WiE 4, c. 19), but by the 

moMftoAetrljMl (14A 16Ticio.38),c2. SeetifielVBAaiTRbHOonlltrrY. 
■ (n) (BuirtorhoeeetBSmil {Cooemore) v. tamarquo (1890), 26 E D. 121. 

'V . . — ia AHBmilt to reconcile lAe oeees on schools wmeh are partially 

? and hospitals which rssrivemqring patients, 
ouse Tax Act, 1808 (48 Oso. 3, & 6S), Sohed. B, Essmptims, Cass IV. ; 
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endowment (g). The expression ** hospital ** must be restricted to 
hospitals maintained wholly or in part by charity (r). Thus, the 
exemption applies to hospitals supported partially by charitable 
contributions and endowments and partially by paying patients (t), 
but not to hospitals wholly self-supported (a). The exemption 
also applies to an almshouse under the rules of which inmates 
must be possessed of not less than £25 a year (6). 

Sob-Sect. 8.— Zand Tax, 

379. The following are exempted from land tax : — 

(1) The colleges and halls of Oxford and Cambridge, Windsor, 
Eton, Winchester, Westminster, and Bromley ; the Corporation of the 
Governors of the Charity for the Relief of Poor W’idows and Children 
of Clergymen ; and all hospitals in England, Wales, and Berwick-ou- 
Tweed which were founded before 1798 (c), in respect of their sites 
and buildings (tl) : 

(2) The houses and lands which on or before March 25, 1698, 
belonged to the sites of any college or hall in England, Wales, or 
Berwick-on-Tweed, or to Christ's Hospital, St. Bartholomew, Bride- 
well, St. Thomas, and Bethlehem Hospitals, or to the Corporation of 
the Governors of the Charity for the Relief of Poor Widows and 
Children of Clergymen, or the college of Bromley (e) : 

(8) All other hospitals or almshouses in England, Wales, or Ber- 
wick-on-Tweed in respect of rents payable to them before March 25, 
1698, for the use of the poor of such hospitals and almshouses (/) ; 
and 

(4) All lauds, tenements, and hereditaments, revenues or rents, 
which in the fourth year of the reign of William and Mary belonged 
to any hospital or almshouse, or were settled to any charitable or 
pious uses (</), except those wliicb were then assessed (h). 

The removal of an hospital from an exempted site does not remove 
the exemption from land tax conferred on the site (0* 


{(f) Southwell V. Jlot/al Holloway Colle^i Eyham {(jovfrnora)^ [18951 2 Q. B. 487, 
where the fees were £90 per auuuxn. Sw also Charterhouse School {Oovermyrs) 
▼. Lamarque (1890), 25 Q. B. D. 121. As to a schoolmastei-’s house being 
assessable with the school buildings, see Browne v. Furtado, [1905] 1 K. B. 720. 

(r) House Tax Act, 1808 (48 Geo. 3, c. 55), Sched. B, Exemptions, CaselY,; 
Needfuxm v. Boujers (1888), 21 Q. B. D. 436. 
r«) Catvse V. Nottingham Luftaiic Hospital, [1891J 1 Q. B. 585. 

(a) Needham v. Bowers, supra, 

, Mary Clark Home (Trustees) v. Anderson, [1904] 2 K. B. 646. 

(c) Cdt^mier v. Kewney (1867), L. R. 2 Exch. 253; Cox v. lialhiis (1878), 3 
App. Caa. 473. 

(d) liand Thx Act, 1797 (38 Geo. 3. c. 5), s. 25, made perpetual by the Land 
Tax Perpetuation Act, 1798 (38 Geo. 3, c. 60), s. 1. 

(e) ^ Land Tax Act, 1797 (38 Geo. 3, c. 5), s. 25. Lands which belong to the 
hospitals named in this section are exempt from land tax, whether in the 
occupation of the hoepitals themselves or let to tenants (St, Thomae\ BL 
Bartholommo% aftd Bridewdl Hospitals v. Hudgdl, [1901] 1 K. B. 364). 

(/) Land Act, 1797 (38 Geo. 3, c. 5), a. 25. Lauds bdonging tofbe 
Clorgy Corr^ration or to the unnamed hospitele and almshouaea reload to at 
the end of the section, if let to tenants, are not exempt from land tax to the extent 
of the surplus value over and above what goes n> the charify (ibid., s. 
iSf. Thomas\St, Bartholgj^w^^a^ Bridewell Hospitale v. Hudgedi supra). 


(A) ./oia. 

(t) Oo9 T. BalbiU, suprok 


!g 



Part V.— TRust PiiopKRTr Attsit tbb Taust tfl cRfeAttfit^ 9iS 

SvB'SscT. 9. — Stomp Duty, Bior. S, 

380. Ao order of the Charity Commissioners or Board of fidu* 
cation appointing a new trustee, whether directly or under a 
scheme, must be stamped 10«. (A;), and with a further stamp of lOt. if PMpsrfy, 
the order vests the trust property in the new trustee (f). 

Applications for certificates of incorporation under the Charitable AppItMtiaa 
Trustees’ Incorporation Act, 1872, and the certificates themselves, oarttfleato 
must be stamped 10». (mi). Uoiu******** 

381. No stamp duty is payable on petitions or proceedings under SpwsM 
the Charities Procedure Act, 1812 (n), or on copies of such petitions «**®P**®a** 
or proceedings (o). 

Bonds given to secure costs in cases of appeal from orders of 
county courts made upon applications under the Charitable Trusts 
Act, 1858, are exempt from stamp duty (p). 

Certain documents relating to friendly societies are exompt (</). 

In practice the Commissioners of Inland Revenue do not require Reoeinu lor 
receipts by charitable institutions for contributions to be stamped (r). wntributioM. 

382. Instruments under which poor children are apprenticed by or Apprentioe* 
at the sole charge of parishes, townships, or public charities, or pur- "*‘‘P 
suant to any Act for the regulation of parish apprentices, are exempt cjinriuw? 
from stamp duty («). A charity may be public within the meaning 

of the above provision where the fund is applicable at the discre- 
tion of trustees for apprenticeship or other charitable purposes (0, 
or where the charity is not permanent, as in the case of voluntary 
annual subscriptions by parishioners for putting out apprentices («). 

But where trustees of a public charity have bound^ a party aj^ren- 
tice, a subsequent assignment of the apprenticeship made without 
the concurrence of the trustees is not exempt from duty(w). 

Where no stamp duty is payable on indentures of apprenticeship, 
the amount of the premium need not be stat.^d in the deed (x). 

(&) Stamp Act, 1891 (d4 & ob Yict o. 89), Schod. I., '* Appointment.” 

(l) Ibid., 88. 4, 62 : Hadgett ▼. Inland lievenue Commiuimert (1877), 3 Ex. D. 46. 

(m) Gharitable TrusteM Incorporation Act, 1872 (33 & 36 Viet. o. 24), 

88. 6, 9 ; 8ee p. 286, po$t. , 

(n) 62 Oeo. 3, o. 101 (I(omiUy’8 Act) ; 8ee p. 330, port. 

(oi Ibid., 8. 3. 

Ip) Charitable Truata Act, 1863 (16 & 17 Viet. c. 137), a. 39. Eor form of 
bond, see Yearly County Court Practice, 1908, VoL II., p. 94. 

(9) Friendly Societies Act, 1896 (69 A 60 Viet c. 26), s. 33 ; see title 
FatENOLY Societies. 

(r) See title Beveeub. 

(«} Stamp Act, 1891 (64 ft 66 Viet. c. 30), Sched. I., tit. *' Apprenticealup.*' 

Simtlor proviaions were contained in the earlier Stamp Acte (8 Anne, c. 9, a. 40 ; 

66 Oso. 3, c. 184, Schedule, Fart I. ; 33 ft 34 Viet. c. 97) ; see B. v. Jyleiburg 
ilnkdbrtanU) (1832), 3 B. ft Ad. 669, and cases cited in the following notes. 

(0 S. V. Gli/ton-upon-Ihmmon ^InhdbikmU) (1772), Burr. S. C. 697 ; ess 
also B, V. Quainton {InhabitauU) (1814), 2 1C, ft 8. 338. 

(m1 B. t. Matthew'*, Brthnei Or*en (Inhalntani*) (1767), Burr. 8. 0. 674, 

677; B. T. Skeffiugton (tnhdbiUurte) (1820^ 3 B, ft Aid. M2. As to the dis- 
between *' public” and **pntato” charities, see also B, v. Haletworih 
IJnhabikadi) (1832), 1 L. J. (u. 0.) 71 ; HtiB v. Derby BamUtry Aidkerity (1686), 

18 Q. B. D. 163 : and p. 117, ante. 

(w) B, V. PakmdmtnTlnhiMtant*) (1886), 4 Nev. ft M. (E, B.) 668. 

(*] S, V. QaabOtm (/nlahitoati},. enpra (eonsideratiosi vionidy stated) ; B. v* 

Cully (InhahtaHte) (1618). I B. ft Aid. 477 (eoasideratiOBOiiimsd). 
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OttAttmm. 


Saw. t Bat, in order to render the deed admissible as evidence, prmf tbosl 
UahUities t>e forthcoming that any premium recited to have been paid oat of 
tfSsctinc the funds of a public charity was so paid, and a recital to that effect 

“* Trast in „Qt itBelf evidence (o). 

Property. 


Seoz. S^Managernent of the Trmt Property, 

SoB-8Ecrr. 1. — Sale*. 

(1) Oeneral 383. There is no positive rule of law absolutely prohibiting the 
power of wie. charity lands, but such a sale is rarely justifiable, the 

presumption being that persons who give lands to a charity intend 
that they should be devoted to that purpose in perpetuity {b). 

Trustees of charities, apart from the restrictions imposed by the 
Charitable Trusts Acts (c), have power at law to sell the charity 
estates upon their own initiative, whether expressly authorised by 
the instrument of foundation (d) or not (e), if such sale is beneficial 
to the charity {f). 

Onui of But transactions of the kind are dangerous both for the trustees 

and for the purchaser (g), the onus I>eing on the trustees to show 
that they have not been guilty of a breach of trust (/<), and upon the 
purchaser to show that the sale was beneficial to the charity, and 
justified by the circumstances (t). Where, however, the origin of a 
charity does not appear, and a sale has taken place at a very 
distant date, and has since been acquiesced in, those facts may 
afford ground to presume that there was originally power to 
sell, and such presumption will be made in favour of long 
enjoyment (k). 


(а) V. Skeffington [TnhahitanU) (1820), 3 B. & Aid. 382, 

\h) HU Mary Magdaltn^ Orfiyrd dr.) v. A,-U, (1867), 6 U. L. Oas. 

206. See also Shelfoi^, Ijaw of Mortmain, p. 087 ; NewcadU Ctjrptiratiim v. 
A,-G. (1846), 12 01. & Fin. 402. H. L. 

(c) Charitable Trusts Amendment Act, 1865 (18 & 19 Viet. c. 124), b. 29. 
I'^or the class of charities exempted, see also Charitable Trusts Act, 1863 
(10 & 17 Viet, c. 137), 8. 02 ; and p. 304, post 

(d) Itr. Maa<m*B Orphanage and London and North Western Rath (7o., [1896] 1 
Ch. at p. 004, C. A. 

(e) Ibid. 603, 604. See also Et Manchester New College (1853), 16 Beav. 610, 
628, 629 ; 8U Mary Magdalen^ Osi/ord {PreeidenJt etc.) v. A.^0.^ supra^ at p. 205. 

(/) A.-O. V. Jlmgerford (1834), 2 OL & Pin. 374, 375, H. L. ; A.^0. ▼. Sooth 
Sea Co. (1841), 4 Beav. 458 ; A.-G. t. TfarrenClSIB), 2 8^. 302, 303; A.-O. 
T. ISlgrim (1840), 12 Beay. 60 ; A.^G. r. Davev (1854), 19 Beav. 525; Re Clergy 
Orphm CorporntUm^ [1894] 3 Ch. 145, 154, 0, A. As to the restrictions placed by 
the Charitable Trusts Acts on the sale of charity lands, see also Sngden, Law m 
Pit>peHy, 635; and p. 21H,po§t. 

(m Sugden, Law o! Property, 635; v. Newark~upon~Trefd Oorporaifon 
(1642), 1 Haie, 400. 

(б) A.^G. South Sea Co., enpra. at pp. 468, 459. See J.-G. v. Kdl (1640), 
2 Beav. 6^; A.-O. Manchester (Bta%) (1867), L. B. 3 Bq. 436. 

(•} A.-O. V. South Sea Ch., tupm; Be Clergy Orphan Corporation^ enpra^ at 
p. 154 ; A.^0. V. SrettiMhem (1840), 8 Beav, 9], 95, where a sale in eonsidera* 
tion of a penxltaal rwMbam was set aside as not being benradal to the 
: ebmty ; Rfi Maneheeter Nem Cwlege, strpra, where the eale of a dierity ette with 

t iew to changing the keditf of the cdiarity was upheld. See also Sie epeee 
long leases at meed rente ni p. 225, poet. 

Su Mary Magdalen, (F^eefdeni sts,) v. A. -Of. (1857), 6 BL X. Chi., 

ftlt LcaA Ojuuwobtb, tAp. iOh. Seeaho A.-0. t. Oroee (1617), 3 Met. 





The court has powM to sanction a sale of charity lands ssor. a 
whets sodh a sale would benefit the charity, whether the cbafity ifsiiafa 
is ezempd from or subject to the jurisdiction of the Chanty UMitJirihs 
Commissioners (Q. VHMt 

385. Advowsons vested in, or in trustees for, inhabitants, rate- 


payers, freeholders, or other persons forming a numerous class AdvewNui 
deriving no pecuniary advantage therefrom may be sold by the 
trustees, if any, or if there are none by trustees elected for the pur- 
pose, and the proceeds applied for various purposes for the benefit 
of the living, or the locality, or the poor (m). 


386. Charitable corporations, like individual trustees, can sell Sale by 
and pass the legal estate to a purchaser, the latter being under obaritablo 
the obligation of showing that the sale is beneficial to the 
charity (n); for when a corporation is duly created it acquires rights 

of selling and purchasing as extensive as those of an individual (o). 

A contract not under seal by a charitable corporation may be 
specifically enforced on the ground of part performance (p). 

But a sale of land by a charitable cor^ioration to a municipal 
corporation with which it is closely connected may be set aside on 
the ground that the two corporations are by reason of their affinity 
incapable of contracting, though the purchase-money appears to 
be adequate (q). 

The incorporation of charity trustees under the Charitable 
Trustees Incorporation Act, 1872 (r), does not increase or diminish 
the powers previously possessed by them of conveying the charity 
property (a). 

387. Land assured to a charity by will must as a rule be sold Xa^mi devfHcd 
within one year from the death of the testator ; but the court, the cbaiiiy. 


^24, where rertaiu leoees were presumed to have been pro{>erly granted ; A. ^G, 
V. Warrm (ISIS), 2 Swan. 306. 

(/) See lU Parke'i Qharity (1841), 12 Sim. 329; lU Evjc^emll OvmetTB (lSd2), 
16 Beav. 297. See also p, 2‘JO, jmU 

(m) Sale of Advowsons Aot, 1836 (19 & 20 Viet. c. 30) ; see preamble of the 
Act The Act docs not apply to charities within the Obaritablo Trusts Acts 
(ibtd,, s. 1). The sales of emvowsone belonging to tlie uuiversitios of Oxford, 
bambridge, or Durham, and their colleges, or to the colleges of Winchester and 
Eton, are subject to the provisions of the Ecclesiastical Ooromission Act, 1840 
(3 & 4 Viot. 0 . 113), as. 69, 70, and the University UoUf^e Estates Act, 1860 (23 
± 24 Viet. e. 69), ss. 7—10. Those belonging to Shrewsbury School and 
Greenwich Hospital are respectively subject to tbe Public Schools Act, 1863 
<3l & 32 Viot. c. 118), s. 22, and the’Oreenwich Hospital Act, 1866 (28 A 29 
Viet c. 89), s. 44 ; and those belonging to municipal corporations to the Muni- 
cipal Coiporations Act 1882 (46 A 46 Vict. c. 60), s. 122. 

(n) 8t Th9fna$* Hc$piUd (Oovenwr$) v. Charing Cron RaiL Co. (1861), 1 John. 
A H. 400 ; Clergy Orphan CurporatUm^ [1894] 3 Ch. 145, 164, (J. A. 

(o) BuUon'iBattpiial CoM(1613),10Co.R6p.30b ; Cokheeter Cmnyralhuv. Lvuften 

(1813), I Ves. A B. 226; BUhe v. A$hlmry Railway Carriage Vo, (1874), L. R. 9 
kxch. 224. 292 ; reversed as to statutory corporations, nom. Aehbwty Carriage 
Cb. V. Riehe (1876), L. E. 7 H. L. 663; see also Davie v. Leicester OorporaUon, 
f 16941 2 C, A. (municipM eo^mtion} : and title C/OKPOHations. 

^ (y) SiMwn’s Ifoepiial v. DyOs (1884), 16 L Ch. R 405; so# title BpxciFiO 
PimvORifAvox. 

A.^Q. ▼. PiyfM4^ Cariwration (1846), 9 Beav. 67. 

M 36 A 36 Viot 0 . 24; see p. 286, poet, 

(4 
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Charity Commissioners, and the Board of Edneation havein oertain 
circnmstancM power to extend this period (h). 

388. Money received for the enfranchisement of copyholds 
belonging to a manor held on a charitable trust ma^, at the option 
of the lord, be paid to the official trustees of charitable funds in 
trust for the charity (c). 

389. Trustees or administrators of charities coming within the 
Charitable Trusts Acts (d) are absolutely prohibited from selling 
the charity estates except with one or other of the following 
sanctions (e), namely, (1) the express authority of Parliament under 
any statute (/) ; (2) the express authority of a court or judge of 
competent jurisdiction {g ) ; (3) according to a scheme legally 
established (/(); (d) with the approval of the Charity Commis* 
sioners (t), or, in the case of endo'vments held solely for educational 
purposes, of the Board of Education (j). 

390. Under the Lands Clauses Consolidation Act, 1845 (/c), lands 
may be purchased from charity trustees compulsorily {1) or by agree* 
inout (mi) : and sales under this Act do not require the sanction of 
the Charity Commissioners (») ; but a contract for the purchase of 


(b) 8ce p. 133, aritf. 

(o) Copyhold Act, 1894 (57 & 68 Viet, c. 46), s. 76. 

(d) For the class of chanties exempted from the Charitable Trusts Acts, see 
Charitable Tnists Act, 1853 (10 & 17 Viet, a 137), s. 62, and p. 302, where 
charities subject to and exempt from the jurisdiction of the Charity Commis- 
sioners are distiufruished. 

(e) Charitable Tntsts Amendment Act, 1855 (18 & 19 Viot. c. 124), b. 28. This 
section has no application to charities exempted from the jurisdiction of the Com* 
niissioners under the Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 62 
(see Charitable Trusts Amendment Act, 1855, s. 48 ; Charity fvr Relief of Ponr 
tb'idoif* ftr. (Oowmors) v. SiitU<n (1860), 27 Beav. 651 ; Royal Society of London 
and Thoni/'ton (1881), 17 Ch. D. 407 ; Finnie and Young to Forbee ayid Pochin 
(Ko. 2) (1883), 24 Ch. D. 591 ; Corpornliun qf the Sone of the Clergy and Skinner, 
[1893] 1 Ch. 178), or to land held by universities and coUeges as trustees 
(Uiiiversitios and Colleges Estates Act (21 & 22 Viet c. 44), a 49). As to the 
jurisdiction of the Chanty Commissioners to authorise the sale of the estates of 
an exempted charity, see Re Clergy Orphan Corporation, [1894] 3 Ch. 146, C. A. 
See also p. 307, poet 

(/) E.g., Ijands Clauses Consolidation Act, 1845 (8 & 9 Vict 'o. 18), a 7; 
Wyamhe Rail. Co. v. JJonnington Hoepital (1866),1 Ch. App. 268 ; Re Maeon’e 
Orphanage and London and North Weetem Rail. Co., [1896] 1 Ch. 696, 
C. A. . 

(v) See A.-G. v. Newark-upon-Trent Corporation (1842), 1 Hare, 395; Be 
jMton GS&rity (1856), 22 Beav. 288. See also pp. 220, 294, poet. 

(A) See Re Maeon'e Orphanage and London ana North Weiteru RaU. Co., umra, 
atp. 601 ; A.‘G. v. Nalwnoi Hoepital fw the Relief and Cure of the Pattwyeed 
0 ^ Evde^it, [1904] 2 Ch. 252 ; and p. 220, poet. 

(t] See A. 221,1^. 

Of Board of ^uc 

Oraers in Oouaoil, 1906^ 1901, 1902; made thereunder. 

(A) 8&9V!ct.al8. 

M) Charitable Tnuta Amendment Act, 1865 (16 ft 19 Viet o. 1^41 a S9. 

(m) 8 ft 9 Viet a 18, aa 6—8. 

(a) St. ThimnC Ho^'tal (Qonmwre) v. Charing Croee RaU. Co. (1861), 1 
John. & U. 400, 406. See also Groeveuor {Lord} v. aantpeUad Junctien RaiL Co. 
(^7), 1 De U. ft J. |46 ; Re Maeon'e Orphaneige and (rO^dan mi North 
C«*i p. fiW. 


Board of Education Act 1899 (62 ft 63 Viot e. 83), a 2 (2), and the three 



, Past V.— Trust Propcrty iftlR the Trust is crcatsd. » fil9 

Unds from chanfy trustees will not be enforced against tiiem Sut. s. 
unless the provisions of the Act have been strictly followed (o). ICttuu^- 
Purchase and compensation money payable under the Lands nsut mths 
Clauses Consolidation Act, 1846 ( p), in respect of charity lands Trn^ 
purchased by agreement or acquired compulsorily, must, if under " °^** ^* 
£200 but exceeding £20, be paid into the Bank of England in the Payment of 
name of the Paymaster-General or to trustees (q), and, if amounting pnrohaio* 
to or exceeding £200, must bo paid into the Bank(r). money. 


An application for the disposal of money paid into court under that Honey paM 
Act does not require the sanction of the Charity Commissioners (b). 

Money paid into court may be paid out to the olhcial trustees 
of charitable funds on application being made with the consent of 
the Charity Commissioners {/). 

rurchase-nioney paid into court under the Act cannot, without 
the consent of the Charity Commissioners, be paid out to charity 
trustees who have no power of sale (a). But if they have a power 
of sale, even with the consent of another ( 6 ), it may be paid to 
them without the consent of the Commissioners (c), though even 
then the court has a discretion to refuse payment out to them (d). 

In the case of charities exempt from the jurisdiction of the Com- 
missioners the consent of the latter to payment out to the charity 
is not necessary (c). 

The fact that the legal estate in charity lands sold under the 
Lands Clauses Consolidation Act, 1846 (/), is vested in the oHlcial 
trustee of charity lands, does not bind the official trustees of 
charitable funds to receive the purchase-money. If they decline, 
and the money is paid into court, the purchaser will nevertheless 
remain liable to pay the costs of investment (< 7 ). The purchase- 


(o) Wycombe Bail, Co, v. Bontiinyton Ifoepital (1866b 1 Ch. App. 268; ond scf 
Bridgend Oai and Water Co, v. Dunraven (1886), 31 Co. I). 219. 

(p) 8 & 9 Viet. c. 18, 

(g) Ibid,, s. 71, 

(r) Ibid., 8. 69. As to paymeut into court under the act, see further, title 
CoxpuMOBT PuBCHAss AMD CouPENSATfoN. Charity trustees with no p«jwer of 
sale are persons under disability within the Act 

(«) Be dmhunl College (1866), 1 Jur. (n. 8.) 696; Be LUter'e lloepital (18.16), 6 
De 6. M. & O. 184, C. A. 

(() As being persons absolutely entitled (fie BrieM Free Grammar School Ketatee 
(1878> 47 li. J. (OH.) 317 ; A* parle HwJMd Truet (1881), 29 W. R. 462). 8ee 
title CoupaiBORT Purchase and Compensation. 

(o) Be FaverAam Charitia (1862), 10 W. R. 291 ; Ex parte Norfolk Clergy 
IQooemore), [1882] W. N. 63 ; see also Be Clergy Orpitan Corporaivm, [1894] 3 
Ca>. 146, C. A. 

(6) Be Sheffield Corporation, [1903] 1 Ch. 208. 

(e) As bung persons absolutely entitled (Re i8Ae.^/(((7or/>(>ra(>oR,*upr<0; see Re 
huthropp’e Charity (1866), LR. 1 467 ; Be BehcAoth CVlqpei(1876), L. It. ISRq. 

180 ; EetparU St. Alp^ge (Pareon) (1886), 66 L. T. 314. In Ex parte Tid St. QUn 
Charity (Trwteai) (1868), 17 W. R 768, and in Be Spuretowe'e Charity (1874), 
L. R 18 279, it was not stated whether the trustees had a power of sale or not 

(<f) Re Smitk (1888), 40 Ch. D. 386, C. A. (not a charity case, but the principle 
eeeuM applicaUe). 

(«) Be Clergy Orpham Cerporatiim, eapreu 

(/) 6 A 9 Viet c. 18. 

$) Jb Ltede Qnmeuyer SAool, [1901] 1 Oh. 228. But not ^ costs of re- 
ivseetaneiit if the efleial trnsteee accept tiie ptinduse-iaoi^y {See pmie HorJUld, 
etjpre^ 
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money of charity lands paid into court under tl^ Act may be 
appliM in the same manner as capital money arising under the 
Settled Land Acts (h). The same principle applies to the pniehase* 
money of glebe lands (t) or of lands of a municipal corporation 
similarly paid into court (j). 

891 . The court (k) has a general jurisdiction, as incident to the 
administration of a charity estate, to alienate charity property where 
such alienation is Ijeneficial to the charity (?)• This power may 
also be exorcised under the Charities Procedure Act, 1B12 (tn). In 
neither case is the consent of the Charity Commissioners necessary 
to the exercise of these powers, though as a rule their consent to the 
institution of proceedings for sanctioning the sale is requisite (n). 
The court acts cautiously in sanctioning a sale (o), and may direct 
an inquiry as to whether a proposed sale is likely to be advantageous 
to the charity (p). 

392. The expression "a scheme legally established ”(g) means a 
scheme either sanctioned by the Court of Chancery or sanctioned 
by those other courts or authorities which under the Charitable 
Trusts Acts can sanction schemes (r). It does not include the 
original trust founding the charity unless such foundation was 
by statute (s). Even a royal charter incorporating a charity is 
not a scheme legally established {t). 


(h) lU Byron* B Charity (1883), 23 Ch. 1>. 171 ; see also Be Bethlehem and 
Bridewell JfoapiicdB ( 1 885), 30 Ch. D. 541 (const ruction of sea walls). As to the pur- 
poses for which capital money may be applied, see generally, title SBlTLSMaNTS. 
( 2 ) Bx f^rte Oaetle By t ham ( Ftoir), [1895^1 Ch. 348. 

(/) Be West Ham Corporation Act^ 1898, Ex yarte London Corporation (1901), 
17T. L. Ii 232. 

(^) As to the jurisdiction of county courts, see Charitable Trusts Act, 1853 (16 
& 17 Viet. c. 137), s. 32 ; and title County Courts. 

(/) iiV AshUm Charity (1856), 22 Beav. 288 ; A,-Q, y. Newark^upon-Trent 
Cor/NiTution (1842), 1 Hare, 39«>, 400; Be Colston's Hosmtal (1859), 27 Beav. 
1 6 (sale of site of a school in a town and purchase of site in the ooun^ sanctioned) ; 
Anon, (1811), cited 2 Swan. 300, 302 (sale of house belonging to a charity wU<^ 
the charity was too poor to rei»ir) ; A.-O. v. York {ArofAisMp^ (1863), 17 Beav. 
495 (advowson belonging to, but at a distance from, a school sold because, owing 
to its distance, the schoolmaster could not hold it) ; see also A,*Q, v. SU t/bAn, 
Bedford, liuspitfd (1804), 10 Jur. (n. 8.) 897. 

(th) 52 Geo. 3, c. 101 (Bomilly’s Act); Be Parke's Charity (1841), 12 Sha. 
329 ; Be Eeclesall (hyemeers (1852), 16 B^v. 207 ; Be Ashton Chanty^ eupra; 
Be North Shields Old Meetino’-hotise (1859), 7 W. R. 541; Be Conyreyatiomd 
Churchy Smethwick, [1866] W. N. 196 : and compare, on the other hand. Be 
Suir Island Female Charity Sekeet (1840), 3 Jo. & Lat. 171 ; Be Lyford^s Charity 
(1852), cited 16 Beav. 297, n. Ae m this procedure, see p. 330, post. 

(ft) Cbaritable Trusts Act, 1853 (16 A 17 Yiot o. 137), & 17. See also p. 332, 
post, 

(o) V. Bidler (1822), Jao. 407 ; A,-0, v. Newark^upan- Trent CorporOHon. 
SHffra; 8t. Mary Magdal^ Oxford {President etc,) v. A,-G, (1857), 6 £L L. 0»e, 
205. 


ip) Be Parhs's Charity, nmra. 



(s) Be Maion*s Orphanaae and London and North Western BaB. (£.. eitpm» at 
603,0. A. ; ewahoOyUeiey.Lminynmi 13 T, L. E. 899, C. A. 


(i) A,^G* V. Natiofned Moepitei for tKe and Cum ^ the ’ Paredyeed emd 

[1904] 2 Oh^ But see Be Maeon*$ Oryheaeaye and tondea and 
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398. Tl» Charity Gommissionera may, on the application of 
the tmateee or persons acting in the adminishration of any charity, 
antborise the sale of land belonging to the charity on being satishM 
that the proposed sale will be beneficial to the charity, and may 
give directions regarding the sale and the investment of the 
patohase-money(a). This jurisdiction is not impaired by the 
esistence of a power of sale subject to the sanction of the court 
given by any private Act of Parliament or order of court (&). 

Sales authorised by the Commissioners are as valid as if they 
had been authorised by the express terms of the trust affecting the 
charity (c), notwithstanding any disabling Act (d). 


Sbot. s. 



mtwlo&em. ^ 


North Western /tail, Co,, [1896] 1 Ch. 696, C. A., where Kay, L.J,, at p. 603, 
said that the words ** s^ome leffully established *' do not mean the origin^ 
trust unless that trust was a trust founded b}*' the Crown or by Act of 
Parliament. 

^a) Charitable Trusts Act, 1853 (10 & 17 Vici o. 137), s. 24. Halos under 
this section are not affected by the Allotments Extension Act, 1882 (46 A 46 
Viet. c. 80), as to which see title Ai^lotments, Vol. L, pp. .338 341 [Sutton 
[Pisrish) to Church (1884), 26 Ch. D. 173). Charity trustees (lesirous of obtaining 
the sanotion of the Commissioners to a sale of land should make application in the 
manner nrescribed by the Charity Commission (Eorm No. 6 ; see Encyolopiedia of 
Forms, Vol. III., p. 448), und at the same time furnish the Commissioners with a 
report of a competent surveyor acting in the interests of the charity. The 
report of the surveyor should be drawn up in acconlance with a form of 
instructions issued by the Charity Commission (Form No. 90 ; see Eocyclopeediaof 
Forms, Vol. III., p. 327). If the proposed sale seems to be liatieficiaf to the 
charity, the Commissioners, on receiving the formal Ap})lication and reporti 
direct notice of the proposed sale to bo published in the district. Sometimes 
the Commissioners require a report to be made by a surveyor nominated by 
themselves. As a rule a sale is sonctioned only subject to the condition that 
the trustees’ title is to be accepted, and the costs of and incidental to the sale, 
induing surveyors’ costs, are paid by the purchaser. Whore trustees receive 
what apparently is a good offer for the property, the best course is for them 
immediately to enter into a contract conditional u|)on the auction of the Com- 
missioners being obtained. 

In some cases the Commissioners direct a sale by auction, and in others the 
trustees desire to sell by auction in the first instance. The surveyor’s report, if 
the sale is to be by auction, should indicate the number, extent, and sepaiute 
vdue of the lots (if any) into which the profieity should be divided, which 
^ould be indicated on the plan, and the I'osorve price suggested. If the 
Oottmissionors approve of the proposed sale, they usually direct that special 
conditions (Forms Nos. 87 or 88 ; see Encyclopmdia of Forms, Vol. IlL, 
pp. 470, 471) should be inserted in the conditions prepo^ by the trustees, 
WJdch must be submitted to and approved by the Commissioners The reserve 
price is finally fixed by the CommissioDers. If the lots are sold at or above 
uie reserve, the Commissioners make the necessary orders for completion. 
U tiie reserve is not readied, but a subsequent offer is made to jpurdmse at 
or over the reserve, ihe sale is carried out oy private contract. For form of 
ooRVejrence, see EncyolcjMedia of Foims, Vol. 111., p, 473. 

The pindiase^inoneT is as a rule directed to be paid by the trustees to the 
account of the official trustees of charitable funde at the Bank of England, 
and is eventually invested in the names of the official trustees, the dividends 
hsuin made payable to the trustees of the eharity. 

J ksritam Trusts Act, 1802 (25 ft 20 Viet. c. 112), a. 1. 
laritabJe Trusts Act, 1863 (10 ft 17 Viet. c. 137), s. 20. 
haiiinbto l^nists Amendment Aet^ 1866 (18 ft 19 Viet e. 124), s. 58. The 
g Aets named jp that section are 15 Elis. c. 10; 14 Bis. ec. 11, 14; 
15 Bis. eo. 6, 11 ; 50 Bis. c. 6; 21 Jae. 1« e. 1. Bee aloe ftpftpa (Farieh) to 
(1584), 80 Oku D. 175. 
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394. Sales of lands belonging to charities^ wholly or t>artial]y 
exempt from the jarisdiclion of the Gommissionera and not eon- 
stituting a permanent endowment do not require their consent («). 

In the case of a chanty maintained wholly by voluntary aub- 
scriptions (/), or partly by voluntary subscriptions and partly by 
the income arising from an endowment (y), the consent of the 
Charity Commissioners is not required to the sale of land held in 
trust for the charity where • the proceeds of sale thereof would be 
applicable as income. It is, moreover, immaterial whether the land 
represents an investment of voluntary contributions (/<) or is the 
actual subject-matter of a gift (i). 

If, howevor, land is purchased out of voluntary contributions, 
hut is settled cither at tho time of purchase or sulMcquently upon 
trusts preventing the proc(>eds of sale being applied as income, a 
permanent endowment is created, and the consent of the Charity 
Commissioners is required for the sale of the land {k), 

395. If the legal estate is vested in the official trustee of charity 
lands, the order directs his concurrence in the conveyance if the 
purchaser so requires (f), but as a majority of trustees, where they 
are entitled to determine on a sale, are empowered also to convey 
on bohaif of all the trustees and of the official trustee, the 
concurrence of the latter is unnecessary (?/i). If he joins, he does 
not enter into any covenants (a). 

396. The Commissioners may also authorise the sale to the 
owners of the land charged of rent-charges belonging to any charity 
or applicable to charitable purposes, and give directions for the 
investment and proper application of the proceeds of sale (o). 

397. A parish council os trustee of parochial charities may, with 
the consent of the parish meeting, sell any land or buildings vested in 


(e) Corporation of tho Bono of the Citrgif and fanner, [1893] 1 Ch. 178 ; and 
soe p. .'iOC, po^. 

(/) Finnio and Young to Forhes andFoehin(No. 2) (1883}, 24 Ch. D. 891 ; Jte 
Boi'ietg for Training Teacher* of the Deaf ortd fTkittle, [1907] 2 Ch. 486, whera 
ill tho oaoe of an educational charity the consent of the iloard of Education was 
held unnecessary. 

(y) Do Clergy Orphan Corporation, [1894] 3 Ch. 148, C. A. ; Do Church Armg 
(1906), 78 L. J. (CH.) 467. 

(/i) Finnit and Young to Forleo and Poehin (No. i\ oupra; Do Clorgg Orphaa. 
Corjtoration, supra; Do Parry and Horton (1908), 49 Sol. Jo. 800; Bo &>aofy far 
Training Toother* of tho Do^ and WhiWo, oupra. 

(*■) (Brparaiian of the Son* of iho Clergy and Skinner, supra ; Do Harding and 
Welsh Valviniftie MHhodiit Truetor* (1903), 92 L. T. 641. 

()b) Charitable Trusts Act, 1883 (16 & 17 Viet. c. 137), s. 62 ; CharitaUe Trusts 
Amendment Act, 1888 (18 A 19 Viet. c. 124), s. 29; A.-G. v. Mathioton, [1907] 2 
Ch. 383, C. A., distiuguiahlag Do Clergy Orphan Corporation, eupra; sod see De 
St. J^Strea Wetleyan Methodist Chapel, Chester, [189822 Oh. 618, tadBoStoek. 
port Domed Jndustrialand D^ormatory Schools, [1888] 2 Oh. 687, C. A., wime ^ 
prind^ is similsr. See slsc generally in this eonneotion, p. pert, 

i O For form of ordw, sea Encyclopedia of Forms. ToL IIL, s. 478. 
m) Charitable Tnuto Act, 1869 g2 A S3 Viot c. 110), s. lA. 

«) For fom of cca veya BOS, aee Charity OonuniBikm Form No. 92, Eu^cio- 
pedia of Fonns, Vol. IIL. p. 473. If the eonouirenoe of the trustee 

IS not required, the oonvagnmoe need not be submitted to the ClnnmiiBioiMMe. 

(«} Omriteble Trusts Act. 1833 (16 A 17 Viet. e. 187), a 83. Hwsbbm 
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thecoonoil, bot only with the oonsont of Uie Charity Coininissionersi 
unless the property has been acquired at the expense of any rate, or 
was at the date of the Local Government Act, 1894, applied in aid 
of any rate, or would but for want of income bo so applied, in which 
cases the consent of the Local Government Board is necessary (p). 

398. Trustees holding land upn charilablo trusts may, with the 
conMnt of the Charity Commissioners, grant land for sites for 
institutions established for the promotion of literature, science, or 
the fine arts (q). 


fiSOT.S. 

Uaaai^ 
meat of lae . 

Trust 

Property. 

nnui?3|^. 

hcientifio 

iKHiieUcii. 


399. In the case of a sale of lands held upon charitable trusts sale with 
which are solely educational, the Board of Education takes Ibo 
place of the Charity Gommishioners ; and any cousent to the sale KUacahun, 
which may be necessary must be given by the former body (r). 

Sales of charitable property to be applied for the purposes of the 
Literary and Scientific Institutions Act, 1854 ( 3 ), or for public 
libraries (0, require the consent of the Charity ConimiHsionerh or the 
Board of IMucatiou, as the case may l>e. But convoyances by charities 
for the purpose of school sites do not require sucJi coitscnt (a)* 

Charity trustees who are required or aulhoristHi by the Allotnienls 
Extension Act, 1882 (ic), or any other Act, to let I.uids in allotiiiciilH 
to cottagers, labourers or others, in any place (j*). may, if they think 
fit, in lieu of letting the lands in the manner prescribed by such Acts, 
sell or let them to the borough, district or parish couucii conceruech 
upon such terms as may be agreed on by the Charity Commissioners 
or the Board of Education, as the case may require ( 2 /). 


8ub-Ssct. 2.— Xfflwefi. 

400. The granting of leases by trustees of charily lands is Gcoeralij. 
governed by the same general principles as apply to sales (rr). 


gives the trustees power, with the coo sent of tho OoBUjrii'iRiouors, to purchase 
any rent-charge to which tho charity estate is liable. 

(p) liOcal Ooverumeut Act, 185H (56 & 57 Viet. c. 73), e. S (2). 

( 9 ) Literary and Scicntitic Institutions Act, 1854 (17 ft IH Viet. c. 112), s. 6 . 
Qiccere whether ** grant ” in this section includes sale.” lu s. 1 , tho expres* 
sion used is ** grant ... by way of gift sale or exchange.” Jii Mr/,, s. 6 , the 
latter words are omitted. See title Soientifio ANDtLiTKRAUY Hoojkties. 

(r) Board of Education Act, 1899 (62 ft 63 Yict. c. .33), and the Orders in 
Council made thereunder; see title Ei>uoation, Foi tho official form of 
^plication to the Board of Education for authority to sell, see Tudor on 
Onarities, 4th ed., p. 952. For official forms of instructions to surveyors, of 
special conditions of sale where the probity is vested in the (>fficial Trusii^ 
of Charity Lands or in the trustees or governors of the charity, and of the 
eonveyance, see ibid., pp. 953 — 955. 

( з ) 17 ft 18 Viet. c. 112; see s. 6. Bee also Board of hklucatioii Act, 1899 
(62 ft ^ Viet. c. 33), and the Order in Council, 1902, made thereunder. 

(() Public Libraries Act, 1892 (55 ft 56 Viet. c. 53), s. 13 (21 (c) ; Board of 
Education Order in Council, 1902, Schedule. As regards public libraries, see also 
PubHc Libraries (Amendment) Act, 1893 (56 ft 57 Vict c. 11); and Public 
Tdfararies Act, 1901 (1 Edw. 7, c. 19). Pablio libraries have been determined 
in most oosea by the Charity Commissioners not to be solely educational. 

(и) School Sites Act, 1841 (4 ft 5 Yict. 0 . 38), s. 6; Charitable Trusts 
Amendsient Act, 1855 (18 ft 19 Viet. 0 . 124), a. 29. 

is) 46 ft 46 Viet 0 . 80, s. 4. 

'») Sm p. 280, podi. ^ 

I ’y) Small Holdings and Allotments Ac^ 1908 (8 Eflw. 7, o. 86), a. .33(2), 

1«) H.'ff. V. »ywwi. 308, 303 1 8)8, «ntt, 
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Leasee also, like sales, of lands sobjeet to the jurisdietion of ^ 
Charity Commissioners are valid only if made aooording to the 
requirements of the Charitable Trusts Acts (b). 

401. It is the duty of trustees to administer the trust estate in 
a provident manner, and accordingly, independently of the statutory 
restrictions referred to, a lease which is consistent with provident 
administration may be valid whether the trustees have express 
powers to grant it or not (c). 

It is a breach of trust to grant a lease at an inadequate rent (d), 
but as a ground for setting aside such a lease the undervalue of the 
rent reserved must be substantial (e). If at the time the lease was 
made the best rent obtainable was reserved, and there is no 
evidence or presumption of collusion or fraud (/), subsequent 
alterations of circumstances increasing the value of the property do 
not invalidate the lease ( 9 ). 

The ineidequacy of the rent reserved upon a lease of charity lands 
is less a badge of fraud than it would be in almost any other 
instance, for in the case of charity security of the rent is of 
primary importance (h). 

A recommendation by a college to its successors to renew a lease 
at less than the rack-rent (i) and a direction by a founder that the 
rents shall not be increased are not binding (/c), and a direction 
that leases shall be granted at an undervalue to the founder's 
descendants is void for remoteness (1). 

402. The fact that a tenant has expended money in permanent 
improvements upon the land on the faith of the lease may afford 
ground for granting him compensation if there has been no 
fraud (m), and the title of the lessee is not bad both at law and in 

(/>) Charitable Trusts Amendmeut Act, 1855 (18 & 19 Viet. c. 124), a. 29. See 
slw p. 229, post. 

(c) A. -(if. V. fVarren (1818), 2 Swan. 291. See also the oases cited in the 
following pages. 

(d) For very ancient oases in support of this proposition, see Duke on Obarit- 
able Uses, 33, 42, 43, 46, 67, and Shelford, I.aw of Mortmain, 697 ; Seresbj/ r. 
Farm (17(X)), 2 Vern. 414 ; A.-O. v. Qowar {Lord) (1740), 9 Mod. 229 •, Sastr. 
Ryal (1725), 2 P. Wms. 284 ; A.-Q. v. Grtea (1801), 6 Yes. 452 ; A.~G. t. Dixit 
(1807), 13 Vos. 519; A.-Q. v. Magwood (1811), 18 Ves. 315; A.-Q.r.ilargan 
(1826), 2 Buss. 306; A.-O. v. Dixm (1842), 1 T. & 0. Ch. Cas. 615. 

(r) A.-O, V. Maywood, lupra; A,-0. v. Grots (1817), 3 Mer. 541. 

(/) Jtt Lawford Charity, Ex parts Skinner (1817), 2 Mer. 457. 

(g) A.-O. ▼. llungm/ord (1834), 2 (B. A Fin. 357, H. L. ; A,-0, t. Ptntkrtht 
HaU (1825), 2 ^uu ft St 441, 447. 

(Kfm Lawford Oharity, Ex parte Skinner, supra, at p. 457. 

(«) Taylor y. Dudwith HotpiM (1720), 1 P. Wms. 666. 

\k) LydiotO t. Feowh [Sir i/pAn) (1700), 2 Vern. 410 ; Watson r. Binenwtih 
JBhmiM (1707), 2 Vern. 596 ; A.-O. r. Oatherint Bail, Camiridge (Arasf(r)(1820). 
Jac. 381 1 A.-O. y. Wyjyredm’t BotpiUU (1649), 12 Beay. 113, qusetioaed in 
A.-tl. y. Peq/rw (1859)^ 27 Beay. 168 ; A.-Q. y. Fork (AfcAMsAc))} (1853), 17 
Beay. 495. 

(() Bone y. OUmeester Oarporation (1855), 7 De O. M. ft 0. 647; A.-0. y. 
GreeNAt»(1863X S3 Bear. 193. 

(ffi) A<-0. y. BaBd Oxford (1744), 9 Mod. Bep. 411 ; A.-O. ?. 43rmt, 

tsgtra; Shine y. Cfeiq/A (181^ 1 Ball A B. ; Swan y. Bwem (1820) 8 Btiesk 
518 ; A.-O, V. Aerr (1840), 2may. 420 ; A.-O, y. Mcydalen Oolleye, Oiefyri (1854), 
18 Beay. 265 ; A.-O^w. ft wwy (1854), 19 Beav. 521, nvoned on emr aroosw 
(1859), 4 Be Q. ft J. 138 ; v. hetymm (XWi, 19 Bwr. 538 ; dU’Q. % 
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equity (n) ; but it is not a proper reason tor permitting him to renew 
his tenancy at his former rent if a higher rent is offered by 
another (o). The court will not recognise a eastern of an ancient 
charity that leases shall be renewed on terms easy to the lessees, 
but it may direct that dae regard shall be had to the outlay of 
capital and improvements by any lessee on the faith of such 
renewals (p). 


Sect. s. 


Umt 

meiitef 

Tmst 

Prepertifi 



408. Long leases amounting virtually to absolute alienation are Length of 
primd facie improper (<y), but if proved to be beneficial to the charity 
may upheld (r). Trustees who have a general power of leasing 
must nevertheless use their discretion as to the length and terms of 
the lease. Such a power would not authorise them to grant a lease 
for, c.jr., five hundred years at a fixed rent («), or an agricultural 
lease for more than twenty-one years (0» or a building lease for 
more than ninety-nine years (a), except upon special grounds (fr). 

The court has regard to the nature of the covenants as well as Covenants for 
the length of the term before setting aside a lease (r). Leases con- renewal, 
taining covenants for perpetual renewal are primd facie objec- 
tionable (df), though if made for sufficient consideration they may 
be sustained (e). Where the foun<1or has prescribed the duration of 
future leases, his intention is as a rule (/) binding (^), and it 


TFoas ChandUr^^ Co. (Maeter He.) (1B73)» Ju R. 6 TI. L. 1. Compare A.-Q, 
V. PiJffrwi (1S50), 2 II. & Tw. IhS, whore no com |> mi nation for imptovemonte 
was allowed , though the lease had run for 150 years. 

(ii) Where the title of the lessee is bad bot& at law and in eqnity, the con- 
sent of the Attorney -General is necessary before com|>oii8ation for hn]uovemente 
can be given ; see v. Llof/d (lh21), 6 Madd. 92. 

(o) See cases in note (m), p. 224, ante, and note (n), supra ; and A.^-G. v. Gaine 
(1848), 11 Boav. ; A,~G. v. Si. JohiCs Hospital, Hath (1805), 1 Ch. App. 92. 

(p) A.-G. v. St. John's Hospital^ Dath^ supra. See aKo He Smitlis ulenry) 
Charity, Huril^ool (1882), 20 Ch. J). 516, G. A. ; and as to the iistom of the Wahly 
not being sufficient gi'ound to support an improper least , A.-G. ▼. PuryHer 
(1843), 6 Boav. 150. In two cases, however (A.-G. v. Cross (1817), 3 Mer. 
524, and He Cross's Charity (1859), 27 Beav. 592), some regard seems to have 
been paid to the local custom. 

(q) J.-G. V. Green (1801), 6 Ves, 452 ; A.^0. v. Pilgrim^ supra, at p. 188. 

(r) A.-G. V. South Sea Co. (1841), 4 Beav. 453 ; anti see A.-G. v. Wray (1821), 
Jac. 307 ; He Cross's Charity, supra, and cases cited in note (y), sujtra. 

(s) A -G. V. Davey (1854), 19 ^av. 521. 

(0 A.-G. V. Giofn(1805), 10 Vos. 555 ; A.-G. v. Ihickhouse (WO), 17 Vea, 
291 ; A.-G. V. flotham {Lord) (1823), Turn. & E. 209 ; A.-G. v. Pargeter, supra; 
A.-G. V. Hall (1863), 16 Bear. 888. 

(a) A.-G. V. Orem, supra; A.-G. v. Griffith (1807), 13 Ves. 565; A.-G. r. 
Foard (1843), 6 Beav. 288. 

(5) He Cross's Charity, supra. 

(e) A.-G. V. Kerr (1840), 2 Beav. 420 ; A.-G. v. Hall, supra, at p. 391, 
yti Watson V. Hemsworth Hospital [USaxter sfc.) (1807), 14 Yes. 324 ; A.-G. r. 
Brooke (1811)» 18 Ves., 826; A.-G, v. Bt. John's Hospiiaf, Hath (1865), 
1 Oh. App. 92 ; Re BmithU {Henry) ChariAy, Hartlepool, sujfra, at p. 518. 

(<) A.-G. T. Hungerford (1834), 2 CL A Fin. 857, H. L . ; see also A.-G. v. 
OkenonU (1823), Tim. A B. 58 ; Gosfi0 v. Qrasdham Corpt/ration (1827), 3 Buss. 
261. 

(/) Ohange of oiremnstances may mider it necessary to depart from a 
founuef^e dixeotions and intention (A.-G. v. Wyggeston's H0spUaX{\B4B), 12 Beav. 

T. WMk,mifra: A.-Q. ▼. C^iforatiM (ItSCl), * Sim. 34 1 

M* tUrnt STtrd t. (1862), 3 Oiff. MT. 
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8ECT. 3. Would consequently bo improper to extend the term by means o! a 
Manage' covenant for renewal {h). 

merit of the Leases for lives are not invariably set aside, but the court views 

Trust them as a rule with disfavour (i)- 
Property. 

“T“ 404 . Trustees of ecclesiastical and eleemosynary corporations may 

cw^^tions. lease the corporate lands devoted to charity for more than twenty- 
one years or three lives {k) unless the lands are in a town, when the 
term may extend to forty years (!)• Leases by corporations not in 
conformity with these restrictions are void, not merely voidable ( 7 / 1 ) ; 
but leases may be authorised by the Charity Commissioners (u). 

Lands held by a corporation sole in trust for charity do not come 
within the above restrictions (o). 

Fiutti. 405 . Leasing on fines is not generally hold to be a provident 

manner of administering charity estates (p), though a general power 
of leasing may under special circumstances be considered sufficient to 
authorise such a mode of letting (q). 

Tender. The leasing of charity estates by tender is not objectionable (r). 

Option to Where trustees have a power of sale they may grant a lease with 

purchase etc. option to purchase («), but where they have merely a power to 

exchange it is improper for them to grant a lease in consideration 
of another lease (a). 

6eal. Leases by charitable corporations should be made under the 

corporate seal (b). 

(/*) Lydiatt v. Fmch (Sir John) (1700), 2 Vern. 410; IVattm v, Ilemaivorth 
IIosMtal (Maattr etc.), (1807), 14 Ves. 324, 333. 

(») V. Smith (1716), 2 Vern. 746; A.-G. v. Croes (1817), 3 Mor. 524; 

A.-U. V. Uumjtrford (1834), 2 Cl. & Fiu. 357, 376, 377, II. L. ; A.-G^ v. Crook 
(1836), 1 Keen, 127, See also v. Warren (ISIS), 2 8\vau. 303. 

(A*) iStat. 13 Eliz. c. 10; stat. 14 Eliz. cc. 11, 14 ; slat. 18 Eliz. c. 11 ; stat. 39 
EUz. c. 5, kno>¥ii as tho disabling Acts. For recent cases on stat. 13 Eliz. c. 10, 
see Fideeiastical Commisawoa’B v. tVodehvuse, [1805] 1 Ch. 552 ; Power v. IJanks, 
[1901] 2 Ch. 487. As to ©leeniosj^narv coi]>( rations, see Maydaltn lloapiUd 
{President etc.) v. Knotts (1870), 4 App. Cas. 324; A.-G, v. Glyn (1841), 12 Sim. 
87; Doe v. Yarborough (Lord) (1822), 7 Wooro (o. P.), 258; York (Dean and 
Chapter) y, MiddUbiirgh (1827), 2 Y. & J. 196. 

(/) Stat. 14 Eliz. c. 11 ; Mwrre v. Clench (1875), 1 CL D. 447. 

(f/») Magdcden Ih>apital (l^resident etc,) v. KnutU, sttpra, overruling Penning^ 
ton V. Cardale (1858), 3 II. & N. 666 ; Moore v. Clench, sui^ra. See also 
SoMwell (Chapter) y , Lincoln (Bishop) (\QY^), 2 Mod. l^ep. 56; Bettrsworth v. 
SL Paul's, Lioulon (Dean and Chapter) (1728), 1 Ero. Pari. Cas. 240 ; Grumhrell 
V. Itoper (1820), 3 B. & Aid. 711 ; Taitby v. Official Ueceiver (1888), 13 App. Cas. 
523, 652. 

(n) Banister's Case (1602), Duke on Charitable Uses, 139 ; Grant on Corpora* 
tions, 648. 

(p) Charitable Trusts Amendment Act, 1855 (18 & 19 Viet c. 124), a. 38. 

(jp) V. WyggesUm's Hospital (1849), 12 Boav. 1 13 ; A.-G, v. Payne (1859), 

27 Beav. 168 ; Ae Smith's (Henry) Charity, Hartlepoed (1882), 20 Ch. D, 516, 0. A. : 
A.-G. V. SL JohWs iTospita/, Bath (1865), 1 Ch. App. 92. 

(g) A.-U. Y. Stanford Cohporation (1141), 2 Swan. 592. See also A.-U. ▼. 
eVoM, supra, at p. 542 ; A.-G. v. Price (1744), 3 Atk. 108. 

(r) Jfe Peyton's (Lady) Hospital at Isleham (1845), 14 L. J. (CH.) 129. 

(«) Rs Female Orphan A^fum (1867), 15 W. K. 1056; Worthing Corporatim 
V. Heather, [1906] 2 Ch. 532. 

(a) Magdalen Aoepital (Presuient etc.) v. Knotts, reported on this point (1877), 
26 W. R 141 ; and see p. 231, post, 

(5) Taylor ?, Dulwich JBoepitai (1720), 1 P. Wins* 655 ; Drogheda Corporation V. 
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406. Beversionary leases (c), leases by trustees of a charity to 
one of their number (rf), even if expressly authorised by a power (^), 
and leases which contain provisions benefiting the trustees (/), are 
improper. Leases to relations of trustees are looked upon with 
suspicion (9). 

407. In all cases where charity trustees grant lenses for a 
term amounting to absolute alienation (//), or for a tonn of 
greater length than is usual having regard to tho nature of the 
lease (i), or with covenants for perpetual renewal (k), or in any other 
way which is primd facie improvident, tlie onus is upon the lessees 
as well as the trustees to show that the transaction is beneficial 
to the charity. 

408. The discretion of trustees in the exercise of their powers 
may be controlled l)y the court in the interests of a cliarity (/). 

A building lease may be settled by the court ns a model, and the 
charity trustees may be authorised to grant other building leases 
as they become necessary on similar terms without reference to 
chambers, the model lease being appended to the order (wi). 

The court will refuse to insert in a lease a provision against 
assignment to ‘"an indigent or improper person on the ground 
that such a provision would be likely to cause litigation (n). 

The court sometimes authorises a lease of charity property instead 
of directing a sale (o). 

409. Where a lease is declared void, it is entirely cancelled (p), 
the lessee being deprived of the benefit of all covenants, including 
the covenant for quiet enjoyment (q). 
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ffolmen (18o5), 5 H. Taa. 473; Charitable Trustees’ In orporation Act, 1872 
(35 & 36 Viet. c. 24), s, 1. 

(c) A.-r/. V. Kerr 2 Botw. 420. 

(d) A.-O. V. Dixie (1807), 13 Ves. 510, Ml ; v. Clarendon (/JarOflSl 1), 

17 Ves, 401 ; see also A.~G. v. Cashel iJorpitrathn (1842), 3 Dr, & War. 204 ; 
Foord V. Baker (1859), 27 Beav. 103. 

(e) Passingham v. Sherborne (1846), 9 Beav. 424. * 

(f) A,~0» Y. Stamford Vorjxjraiion (1747), 2 Swan. 502 ; A.*0. y. WHion 
(1812), 18 Ves. 518; A.-G, v. Plymouth Corporniiou (1815), 0 Beav. 67, 

(y) Lawford Charity ^ Exjmrie Skinner (1817), 2 Mer. 457; see also A.-G*. 
Y. iJixie^ Bupra, at p. 640 ; Ferralry v. llobton (1847), 2 Ph. 261. 

{hi) A.^-O. V. (1840), 3 Beav. 01. 

(i) A.-G. V. Stamford Corjtoraiimf supra; A.-Q. v, (Irem (1801), 6 Ves. 452; 
A.-<?. V. Owen (1605), 10 Ves. 555; A.-<7. v. Griffith (1807), 13 Ves. 575; 

A.-<?. V. UaMouse (1810), 17 Ves. 283 ; A.-G. v. (ISll), 18 Vos. 319, 

326; A. -(7. v. Warren (1818), 2 Swan. 304 ; A. -(7. v. IVard (1829), 7 L. J. (o. s.) 
(cn.) 114 ; A.-G. V. Brettingham, supra; A,-G, y. Hail (ISO.’B, 16 Boav, 386. 

Ik) Lydiatt y. Foach {Sir John) (1100), 2 Vera. 410; A.-(/. v. Brooke^ supra; 
A,^u, V. Hungerford (1834), 2 Cl. & Fin. 337, H. L 

S A.-(7. Y. Harrow School {Governors) (1754), 2 Vos. Son. J)51 ; Ex parts 
hampstead Free School (1813), 2 Ves. & B. 138 ; and s<ro p. 274, posL 
(m) A..(7. V. Christ Chureh, Oxford (1862). 3 Gitf. 514. 

(fi) A.-G. Y. Donnington Hospital (1832), 16 ,Tur. 899. 

io) Be Snir Island Fettle Charity School (1846), 3 Jo. & Lat. 171 ; A.-G. Y. 
Fdal/i, ri907] W. N. 174. 

( 2 >) A.-a V. Morgan (1826), 2 Russ. 3n6. 

(j) lbid,j Bangor [BUhof) y. Parry, [ISOIJ 2 Q B. 277, 28Q, 

1 t 
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The court tnay direct an inquiry as to whether proceedings to set 
aside a lease should be taken (r), and the lessee may be permitted 
to attend the iuquu-y («). 

410. Lessees witliout notice that tho property belongs to a 
charity are, like purchasers for valuable consideration without 
notice (t), entitled to protection (a), but not so lessees with notice(&). 

If the rent paid by an underlesuee is adequate, his interests may 
be protected though the head lease is set aside. In such circum- 
stances the court may direct the underlessee to pay his rent direct 
to the charity (c). Notice to an underlessee that the lessor is a 
charity is not equivalent to notice that the granting of the superior 
lease was a breach of trust (d). 

a 

411. Charities being within the operation of the Real Property 
Limitation Acts (e), an improvident lease of charity lands cannot 
as against the lessee he impeached by the Attorney-General on 
behalf of the beneficiaries except within twelve years (/)• 

412. Library authorities may let any houses or lands vested in 
them for the purposes of the Public Libraries Act^ 1892, and for 
the time being not required for such purposes (//). 

Special statutory provision is made for leasing lands belonging 
to the universities of Oxford, Cambridge, and Durham, and to their 
respective colleges, and to the colleges of Winchester and Eton (h). 


(r) Seton, Judgments and Orders, 6th ed., pp. 1624 ei eej* 

(s) V. Pretyman (1845), 8 Beav. 616. 

(^) See p. 201, ante, 

(a) A,-G. V. Hall (1853), 16 Beav. 688. See also Re Laiv/f/rd Charity ^ Ex 
parte Skinner (1817), 2 Mor. at p. 467, where the court expressed an opinion 
tliat a lessee who had acted faiiiy ought not to be disturbed; v. 

(1842). 1 Y. & C. Ch. Cas. 614. 

(h) AMh V. Flint (1844), 4 Hare, 147. 

(r) A,-0, V. Pa/chhouee (1810), 17 Ves. 283. See also A,-0 v. Griffith (1807), 
16 Vea 565, where in similar circumstances the uuderiessees were not disturbed ; 
A,-G. V. Maywooii (1811), 18 Ves. 615, where an underlease for a fine was 
held not conclusive evidence that the lease was granted at an undervalue. 

(d) A,*G, V, Backhoutef supra^ at p. 293. 

(«) Hoal Property Limitation Acts, 1833 (3 & 4 Will. 4, a 27), and 1874 
(67 & 38 Viot. a 67), 

(/) St* Mary MagdaUn^ Oxford {Prerideni efc.) v. A,^Q, (1857), 6 H. L. Cas. 
189; A. G, V. Daiey (1859), 4 De G. & J. 136. C. A. ; v. Payne (1859), 27 
Beav. 168, in which cases the leases in question were voidable, not void; 
and the heueficiaries were therefore entitled to nave them set aside, a right which 
aoorueif immediately upon execution. Compare Magdalen Hospital (douemon) 
V. KnoUs (1879), 4 App. Gas. 324 (lease void under stat. 13 Eliz. o. 10) ; Bunting 
V. Sargmt (1879), 13 Ch. D. 330 (lease void under the mortmain law). 

(y) jhiblio Libraiies Act, 1892 (55 & 56 Viet c. 63), s. 12 (4). See also note (A), 
in/ra, and title Local Govxiikmbnt. 

(A) iOniversities and Colleges Estates Acts, 1858 (21 ft 22 Viet o. 44), 1877 
(40 ft 41 Viot. 0. 48), 1880 (43 ft 44 Viet c. 46), and 1898 (61 ft 82 Viot c. 55). 
As to Winchester and Eton, see also the Public Schools Act, 1868 (31 ft 32 Vict 
e. 118), B. 24. It is apprehended that leases under these statt^ and Under the 
Public Libraries Act, 1892 (55 ft 56 Viot c. 53), do not require the sanetipn of 
the court or Charily CommMioners under b. 29 of the Cluuitable Tmsfei Amend- 
ment Act, 1855 (18 ft 19 V^. c. 124), on the ground that such leases are made 
under the e.vpresB authority of Parliameut Moreover, the tinirerritiee of 
Oxford, Cambridge, liopdcn, and Durham, $aaA their ooll<^ Igid haBs» 
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418. In the case of charities which are subject to the Charitable *• 

Trusts Acts (i) the trustees or administrators are prohibited, Hstti^ 
except under the express authority of Parliament or of the court ssoit oftlie 
or according to a ^heme legally established (k), or with the ^TWst 
approval of the Charity Commissioners or of the Board of Ednca- 
tion, as^ the case may be, from granting a lease of the charity i«Mmi bj 
estates in reversion after more than three years of any existing 
term, or for any term of life, or in consideration wholly or in part 
of a fine, or for any term exceeding twenty-one years (/)*. Tru*t» Actt 

Accordingly a lease for more than twenty-one years made without Effect of 
the consent of the Charity Commissioners is whoily void, not merely '®'^***^ leaee. 
voidable (m), and the tenant becomes on payment of rent a tenant 
from year to year on the terms of the lease (n), but no action would 
lie on the covenant for quiet enjoyment (o). 

The consent of the Commissioners is not required to validate a 
lease granted in pursuance of a valid contract made prior to the 
Charitable Trusts Amendment Act, 1855 (p). 

414. The Charity Commissioners may authorise tho trustees or 
administrators of a charity to let the charity estates or anv t)art ““'■boriKcJ 
of them on building, repairing, improving, mining, or other leases, 

if they consider such leases will be for the benefit of the charity (q). 

They may also prepare and approve schemes for the letting of any 
charity property, so that all leases granted by the trustees in 
pursuance of such schemes are valid (r). Leases authorised hy the 
Commissioners have the same effect as if they had been authorised 
by the express terms of the trust (s). 

415. The acting trustees of any charity, or the majority of them, TAnd* vwica 
have the same power of granting leases of lands vested in the 

oilieial trustee of charity lands as if the lands were vested in them- 
selves (f). All covenants, conditions, and remedit^^ contained in or 


the colleges of Eton and Winchester, are expressly exempted fnari the jurisdic- 
tion of me Conimissioiiei's (Churitablo Trusts Act, lHi>3 (16 & 17 Viet, c, 137), 
B. 62; Charitable Trusts Amendment Act, 185<i (18^ 19 Viet. c. 124), b. 49). 

(i) Ab to what charitiea are so subject, see p. 303, post, 

{k) lie Mason's Orphanage and London and North Western Rail, Co,, [1896] 1 
Ch. 696, C. A.; A.-T/. v. National Hospital for the Relief and Cure of the 
Paralysed and Epileptic, [1904] 2 Ch. 262. 

if) Charitable Trusts Auiouduient Act, 1865 (18 & 19 Viet, c. 124), s. 29. 
J'he question whether this section applies in a loose innde in conHideration of 
the surrender of an existing lease hoM not yet been decided. Such a lease 
would, it 18 conceived, stand on the same fo(»ting as a reversionary lease. 

(m) Banyor (BUhf»p) v. Parry, [1891] 2 Q. B, 277 ; and see Magdalen 
Hospital {President ete,^ v. Knoits (1879), 4 Aj^p. Cas. 324, 

(vi) ^ngor {Bishop) v. Parry, supra. 

J bid. 

(ee Moore v. Clench (1876), 1 Ch. D. 447. 

Iharitable Truste Act, 1863 (16 & 17 Yict c. 137), b. 21. a form of 
tion to the Comrnissumen to authorise a lease, s(;e Kncyclopaedia of 

^ VoL III., p. 466, and for a form of authority to grant a lease, Bf?e 

p. 474. 

(r) Charitable Truste Amendment Act, 1866 (18 & 19 Vict. c. 124), a. 39. 

(s) OhaTitable Truste Act, 1863 (16 A 17 Vict. c. 137), «, 26. 

tf) Charitable Tmpte Amendment Aet, 1866 (18 A 19 Vict. e* 124), b. 16 
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incident to any lease so granted are enforceable by and agtunet the 
trustees, their alienees or assigns (a). 

416. Where trustees or administrators of a charity have poww 
to lease, a majority of them who are present at a meeting of their 
body duly constituted and vote on the question shall have and be 
deemed to have always had full power to lease {b). Leases so 
grunted are as valid as if they were executed by all the trustees or 
administrators and by the oilicial trustee (r). 

'J'ho incorporation of charily trustees under the Charitable 
Tnislcos Incor^joration Act, 1872 (d), does not affect their powers 
of leasing («). 

417. Ijeascs for more than a year of parochial property vested 
in parish councils, as trustees of parochial charities, require the 
consent of the Local Government Board if the property has been 
acquired at the expense of any rate, or was at the date of the Local 
Government Act, 1894, applied in aid of any rate, or would but for 
want of income be so applied. In other cases the consent of the 
Charity Commissioners is essential, except as regards leases for 
allotments (/). 

418. All tniKtees in whom are vested for the benefit of the poor 
in the neighbourhood lands the rents of which are distributed in 
doles, fuel, clothing, fond etc., are required to take proceedings for 
letting such lands in allotments where they are not used for the 
purpose of a recreation ground or otherwise for the general public 
benefit (//). Such trustees may also let such lands to the district 
council of the district (/«). 

Schemes framed by the Charity Commissioners after the passing 
of the Allotments Plxtension Act, 1882, in relation to any charity 
the endowment of which consists in part of land other than 
buildings or their appurtenances, must contain provisions autho- 
rising the trustees to let portions of the land in allotments (t). 

(fi) rhari t a blo Trusts Aineudinent Act, (18 it 19 Viet. c. 124), 0 . 18. 

(h) Cluiritable Tnisfs Act, 1S69 (32 & 33 Viot. c, 110), s. 12. Independently 
of this section, it has been held that a majority of charity trustees have power 
to grant a lease v. Shearman (1839), 2 Beav. KM) ; see also p. 278, pott, 

(c) Oharit^bJe Trusts Act. 1809 (32 & 33 Viet c. 110), s. 12. 

\d) 35 * 30 Viet. c. 24 ; and see p. 317, poet 
(e) JbiiL, s. 1. 

( f) Local Government Act, 1894 (30 & 57 Viet. c. 73), 8. 8 (2). As to sales 
lintior this soetiou, see p, 223, ante. • 

(g) AUivtments Extension Act, 1882 (4f5 & 40 Viet c. 80), s. 4 ; see title 
Aijx)TM£NTS, Vol. J., p. 338. As to the letting of land in allotments, see also 
Allotments Act, 1832 (2 A 3 Will. 4, c. 42); Voor Allotments Management 
Act, 1873 (36 A 37 Viet. c. 19) ; Allotments Act, 1887 (oO A 51 Viet. c. 4^; and 
titie AiiLOTMENTS, Vol. I., pp. 334, 336. It has been held that the Act of 1882 
does not affect the ;MwerB of the Charity Commissioners under the Charitable 
Trusts Acts to authorise a salj^ of charity lands {SulUni {Parish) to Church 
(1884). 20 Ch. D. 173, 178). 

(A) Allotments Act, 1887 (50 A 51 Viot. c. 48), s. 1$ (2). As to sale instead of 
lettiwg, see Small Holdings and Allotments Act, 1908 (8 Edw. 7, c. 36), s. 33 f2) ; 
and p. 223. ante. The district council was substituted for the sanitai^ authority 
named in this sub-section by the Ijocal Government Act, 1894 (56 A 57 YicL 0 . 
T3), s. 25. 

(») Allotment* fkteolton Act, 1S89 (« A YH 80), ■, H; we p, |87# 
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tt9. No provision contained in any private Act of Parliainent 
or in any decree or order of (lie court relating to the leasing of any 
charity property under the order or with tljo approval of the court 
is allowed (in the absence of any express direction to the contrary 
to be contained in any future Act of Parliament, order, or decree) to 
exclude or impair any jurisdiction which might otherwise be properly 
exercised for the like purposes by the Charity Commissioners (k). 

420. The jurisdiction of the Charity Commissioners to establish 
schemes extends to registered places of religious worship (i). This 
provision does not expressly empower the Commissioners to authorise 
leases of such places of worship, hut schemes made in accordance 
with the provision may autliorise leases 

421. In the case of a lease of lands held upon charitable trusls 
vhich are solely educational the Board of Kducatioii lakes the 
place of the Charity Commissioners, and any consent to the lease 
which may be necessary must be given by the former body(?i). 

Sub-Sfxt. 2^,-— Exchanges, 

422. Trustees of charities coming within the Charitable Trusts 
Acts, though prohibited from selling, mortgaging, charging, or 
leasing the charity estate, except under some express authority (o), 
are not expressly prohibited by statute from elfecting exchanges. 
It would seem, therefore, tliat exchanges effected by trustees of any 
charity upon their own responsibility, which are consistent with 
the provident administration of the cliarity estate, are valid. 

A power to exchange docs not authorise a demise in consideralion 
of another demise (p). 

Where trustees have power to determine upon an exchange, a 
majority may carry out the transaction on behalf of all the trustees 
and of the olheial trustee of charity lands (//). 


ante; and title Allotments, Vol. I., p. 3(18. For a provision of tliis kiiul, soo 
Encvclopsedia of Forms, Vol. 111., p. 480, clanso 17., 

(A) Charitable Trusts Act, 1802 (2o & 2C Viet. c. l\2), s. 1. 

(/) Charitable Trusts Act, 1869 (32 & 33 Vi<;t. c. 110), s. 15. Uiidor b. 6*2 *»f 
the Chaiitable Trusts Act, 1853 (16 & 17 Viet. c. 137), buildings used huna fide us 
places of meeting for religious worship and duly registered wore exempted from 
the Charitable Trusts Acts. S. 15 of the Act of 1869 partially rifmovus that 
exemption. « 

(m) Chaiitable Trusts Act, 1860 (23 & 24 Viet. c. 136), s. 2. See also p. 229, 
anfe; and for an example of a scheme authorising the leasing of eburity 
property, see Encyclopapdia of Foima, Vol. III., p. 481, clause 18. 

(n) Ixiaid of Education Act, 1899 (62 63 Viet. c. 33), and the in 

Council made thereuncieT. See also Elementary Education Act, 1870 (33 & 34 
^ct. c. ?d), 8. 22, and title Edvoatiok. Fora form of application to the Hoard 
of IMucation for an authority to lease, together with instructions to surveyors, 
see Tudor, Iaiw of Charities and Mortmain, 4th ed., pp. 947, 948 ; and for the 
clauses in a Board of Education scheme relating to leases, hcnj t6ui., p. 1615. 

(o) Charitable Trusts Ainendmeut Act, 1855 (18 d: 19 Viet. c. 124), s. 29 ; see 
pp. 218, 229, anfe, and p. 235, posf. 

(p) Magdalen HaepUclipreeidcni eie,) r. KnOtte (1877), 26 W. E. 141 ; lit Eeinule 
Orphan Aepltm (1867), 15 W. B. 1056. 

^ OhantaUe Trusts Act, 1869 (32 A 33 Viet. c. 110), s. 12* 
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An exchange beneficial to a charity maybe antborised t^y'tiie 
court (r). 

423. The Charity Commissioners may also on the application 
of trustees or administrators of a charity authorise an exchange of 
any laud belonging to the charity on being satisfied that the 
proposed exchange will be beneficial to the charity, and may give 
directions for the investment of any moneys received by way of 
equality of exchange (/i). The Commissioners may also authorise 
the application of charity funds in payments for equality of exchange, 
or in payment of any incidental expenses, and may sanction the 
mortgaging of lands acquired by the charity by exchange or 
alrea^ belonging to the charity to raise moneys for such 
purposes (a). Exchanges authorised by the Commissioners are as 
valid as if authorised or directed by the instrument of trust 
regulating the charity (b), even in the case of exchanges by 
ecclesiastical and eleemosynary corporations (c). 

424. Exchanges of charity lands may be effected by applies* 
tion to the Board of Agriculture and Fisheries (d). 

The orders of the Board effecting an exchange are made 
independently of the Charity Commissioners, and the sanction 
of the latter body is not required to an application to the 
former (c). The powers exercised by the Board extend to here- 
ditaments of any tenure, corporeal or incorporeal, held upon 
charitable trusts (/). 

Advertisements of proposed exchanges must be published for a 


(r) Mildmay y. iMhuen (^Cord) (1851), 14 Bear. 121, n. See also As Newton’i 
{Alderman) Charity {IMS), 12 Jwr, Kill. 

(«) Cliontablo Trusts Act, 18a:i (18 & 17 Viet. o. 137), s. 24 ; and see Charitable 
Trusts Act, 1882 (26 & 20 Viet. c. 112), s. 1. For form of application to the 
Churitv CominiHsionera for authority to exchange, see Encydopsedia of Forme, 
Vol. III., p. 451. 

(а) Charitable Trusts Amendment Act, 1866 (18 & 19 Viet. c. 124), aa, 32, 34. 

(б) Oiantablo Trusts Act, 1833 (16 & 17 Viet. c. 137), s. 20. 

(r) diarilable Trusts Auicndinent Act, 1833 (18 & 19 Viet. c. 124), a. 38. As 
to the disabling Acts, see note (ft), p. 226, ante, 

(d) See Forty.seventh Beimrt of tbe Charity Gonuniesioners, p. 7. The Board 
effect exchanges mider the powers of tbe Land Oommissiouers under the Indosme 
Acfa^ 1843—1882 ; Boaid of Agriculture Act, 1869 (32 & 53 Viet. c. SO) ; Board of 
Agriculture and Fisheries Act, 1903 (3 Edw. 7, c. 31). Under these powora 
exchanges are carried out by the Board by attaching to the lands excham^ 
the like inddonts of tenure and iucumbrancM which previously attacheu to 
each otiier. By ihie means inyestigarion of title ia rendered nnneoeaaaxy, but 
evidonoo must be furnished that tbe parties exchanging are interested m the 
land within tbe meaning of the Acts. See Official Instructions issued by the 
Board of Agriculture and Fisheries; Encydopsadia of Fonns, Vol. T., pp. 371 
et teg. As to exohai^, see also title Bxal PBonart avd (Matiiu 
Bxaih 

(«) As to the effect of an order ot SKdisngo, aeo Miatt ▼. Leman (1856), 7 De 
O.M.&Q.340. * ' 

(/) Inclose Acts, 1846 (8 ft 9 Yict e. 118) ; 1846 (9 ft 10 Viet. e. 70); 1847 
(10 ft 11 VioL 0 . Ill): 1849 (12 ft 13 Vick a 83) ; Inclosun G^ndsnoaen 
Act, 1851 (14 ft 15 Yiot, 0 . 63); Indoeure Ads, 1862 (16 ft 16 Viet o. 79), 1864 
ri7 ft 18 Viet e. 9t), 1867 (80 ft 21 Yiot c. 31> and 1669 (22 ft 83 Viot e. 434 : 
lodosure etc. Expenaea Act, 1868 (31 ft 38 Ykt c. 89); GomiMiM Act 1676 
(M ft 40 Viet. 0. 66). ■» 
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period of two weeks, and a period of one month from the pnblioaticm 
of the last advertisement mast elapse before an ordw for exchange 
can be made (g). 

4SiS. Eleemosynary corporations are in general disabled from 
making exchanges (h). But the Charity Commissioners may 
anthonse exchanges by such corporations when within their 
jurisdiction (t). 

426. The Charity Commissioners have power, on the application 
of the trustees of a fuel allotment made under the Inclosure 
Acts, to sanction the exchange of such allotment or any part 
of it for land of equal value situate within the parish or district 
for the benefit of the poor of which such allotment was set 
out (k). 

427. The exchange of lands .or holdings vested in parish 
councils requires the consent of the parish meeting and of the 
Charity Commissioners, and in some cases of the Local Government 
Board (Z). 

8ub-Seot. 4. — PatiUionB. 

428. There is nothing in the Charitable Trusts Acts prohibiting 
trustees from partitioning the charity estate ; and partitions may, 
it would seem, be carried out by charity trustees on their own 
responsibility, subject, however, to the well-established principle 
that dealings with the trust estate must be consistent with provident 
administration (m). 

Where trustees have power to determine on a partition a majority 
may carry out the transaction on behalf of all the trustees and the 
official trustee of charity lands (n). 

Powers of exchange do (o), but powers of sale do not (p), authorise 
partitions. 

429. The court also has power to order a partition of trust 
estates, including charity estates, where such a course seems 
beneficial {q). 

9 

480. There is no power expressly enabling the Charity Commis- 
*Bioners to anthorise or order a partition. 3’he Commissioners are. 


Facilitios lor 


Commons Act, 1899 (62 & 63 Viet. C..30), s. 19. 

(k) For a list of the disabling Acts, see note (k), n. 226, atUr. 
exdiange ore altonled in certain oasos by stat. 1-1 Klis. c. 11, s. 7. 

(j) See Charitable Trusts Amendment Aot^ 1855 (IS & 19 Viet. c. 124), 
a 38. 

(ft) Commons Act, 1876 (39 ft 40 Wet. o. 66), s. 19. See also Inulosure Act, 
1852 (15 ft 16 Viet. c. 79), s. 21 ; and titles Allotuzkts, Vol. I., p. 336 ; 
CoJUfOirs AHD Biobts of Couuov, p. 596, milt. 

Q) Local Ooremment Act, 1894 (86 ft 67 Viet. c. 73), s. 8 (2) ; see p. 230, ants. 
t«) See p. 224, oMts. 

(*) Obsi&ble Tmsti Act, 1868 (32 ft 33 Tioi c. 110), s. 12. 

(») a» Friili and (Menu (1876), 3 Cb. D. 618. 

(p) v. FarqMur (1806), 11 Ves. 467,477 ; Sratta/ v. C%alnMn(1852), 

16 Mav. 223 ; see title Pownts. 

{q) See generally title pAHiiTion, and Allta v. Allen (1873), 42 L. J. (<».) 
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however, expres»ly empowered to authorise the charity funds to be 
applied in payments for equality of partition and of incidental 
expenses (a). 

431. The Board of Agriculture and Fisheries has power to make 
partition orders of charity lands of every tenure and undivided shares 
of such lands, and all hereditaments, corporeal and incorporeal (b). 

Where necessary, a combined order may be made for exchange 
and partition (c). 

Sub-Sbct. i.—Morlgayet. 

432- Apart from the restrictions imposed by the Charitable 
Trusts Acts (d), trustees of charity lands may mortgage the estate 
on their own responsibility, whether they have express power to do 
so or not («). The onus, however, would be on the mortgagee to 
siiow that such alienation was beneficial to the charity, and upon 
the trustees to show that they had exercised their power, if they 
possessed one, in accordance with provident management. Such 
mortgages are therefore not free from danger to both parties (/). 

433. Improvident mortgages maybe restrained by injunction ( 9 ). 
Mortgages by trustees to one of themselves are objectionable on 
principle (/{), hut in a special case one of the trustees of a charity 
may properly he a mortgagee of the charity estate (i). 

As a rule the quustiuu whether a power of sale authorises trustees 
to mortgage depends upon the circumstances of the trust and 
the intention of the settlor as manifested in the instrument of 
trust (k). 

434 . The court may sanction mortgages of charity lands by 
trustees where beneficial to the charity, as, for example, for the 
acquisition of a new site (1), or the payment of costs (m). So, where 


(a) Charitable Trusts Amoiidment Act, ISSu (18 & 19 Viet. c. 12-1), ss. 32, 34. 

(h) If^e Inclosiiro Acts, 1845 (8 & 9 Viet. c. 118), 1846 (9 & 10 Viet. c. 70) 
1847 (10 & 11 Viet. c. Ill), 1818 (11 & 12 Viet. c. 99), 8. 13 1849 (12 ft 18 
Viet c. 83), 8. 7, and 1859 (22 ft 23 Viet. e. 43), 8. 11 ; Board of Agiioultore Act, 
1889 (52 ft 5,8 Viet 0 . 30) ; Board of Agriculture and Fisbeiies Act, 1903, 
(3 Edvr. 7, c. 31). This is the simplest and most effectiTe method. 

(f) Inclosnre Act, 1852 (Id & 16 Viet. c. 79), s. 32. 

(d) Charitable Trusts Amendment Act, 1855 (18 ft 19 Viet. c. 124), s. 29 ; see 

alM p. 236, post. • 

(e) 8«e v. B'lrrsn (1818), 2 Swan. 302, 303 ; and p. 216, ante, the 
principlea laid down as regards sales of charity property being equally applic- 
able to alienation by way of mortgage, on the ground that a mortgage is, in 
fact, a conditional sale; Stroughill v. Antlty (1853), 1 DeQ. M. ft U. 636, 646. 

(/) A.-0. T. Brettingham (1840), 3 Beav. 96 ; see p. 216, ante. 

(g) Bigatt v. Foeter (1863), 18 Jur. 39. 

(A) Forbee t. Boee (1788), 2 Cox. £q. Cas. 113 ; Poeoek t. BeddingUm (1801), 5 
Vm. 799. 

(t) A.-ff. V. Hardy (1861), 20 L. J. (cB.) 460, where 'mortgage was 
transferred to a trustee. 

(If) StroughUl r. Anetey, eupra; Be Bdlinger, Vurdl v. Betlinger, [1898] 2 Ch. 

6 :». 

(f) Be Stodeport Bagged Industrial and Be/ormatvry SeJioole, [1898] 2 Oh. 687. 
(m) A.'O. T. York {ArMiehop) (1864^ 17 Beav. 496 ; see also p. ZSO,poel, 
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two diarities have the saiue object, the court may authoriae the 
application of the funds of one charity in discharging a mortgage 
upon the property of the other, and direct that the mortgage shall 
be kept alive in fovour of the former charity (n). 

435. Mortgages and charges by trustees of charity estates which 
are not exempt from the Charitable Trusts Acts (o) are ahaohitely 
prohibited, whether the trustees have or have not power to mort* 
gage or charge under the instruroent of trust (p), unless made with 
the express authority of Parliament (q) or of a jiulge or court of 
competent jurisdiction (q), or according to a schoine legally estab- 
lished (r), or with the approval of the Charity Commissioners («), or, 
in the case of endowments held solely for educational purposes, with 
the approval of the Board of Education (a). 

The borrowing of money by charity trustees from a bank by 
means of an overdraft is “ a charge ” of the estate within the al)ove 
prohibition, even though no written document is used to carry out 
the transaction (h). 

436. The consent of the Charity Couin)i6Bio tiers is required to 
an application to the court to sanction n inortgagH of hind pur- 
chased partly by means of savings of income and held, with the 
buildings erected thereon, upon trusts constituting a permanent 
endowment, and also to the mortgage itself («•). Their consent is 
not necessary if the land is held upon such trusts for the charity 
that it can lawfully he applied as income, t.e., upon trusts not 
constituting a permanent endowment (d). 

437. The Charity Commissioners may authorise the trustees to 
raise any sum of money by mortgage of all or part of the charity 
estates for building, repairs, and improvements on such estates (/;)» 
or for any other purposes which they mayconsidci beneficial to the 
charity, and which shall not be inconsistent with the trusts or inten- 
tions of the foundation (/). They may also sanction mortgages 


(n) ^ovkbum v. Raphael, [1891] W. N. 14. 

(o) For the claasea of exempted charities, see Charitable Trusts Act, IS.'iS (IS 
ft 17 Viet. c. 137), B. (52 ; and pp. 204 el wq,, avie. 

{p) Charitable Trusts Amendment Act. IHo.i (18 ft 19 Viet. c. 124), s. 29 ; see 
Rt Ma 9 on '9 Orphanage and London and^orih Wteiern Rail. CV., [18001 I Oh, 
596, C. A. 

(9) As to this, see p. 220, anfs, 

(r) lie Maeon'e Orphanage and London and North Western Rail. Co., supra /and 
•eo p. 220, ante. 

(s) Be StMdepori Ragged Industrial and Reformatory Schools, supra. 

(a) Board of Education Act, 1899 (62 ft 63 Yict. c. 33), and the Onlers in 
Council made thereunder. 

(h) Fell V. Official Trustee of Charity Lands, [1898] 2 CTi. 44. 54, C. A. 

(c) Be Stockport Bagged Industrial and Reffjrmatory St hods, sujrra. 

{ai See Be tlergy Orphan Corporaiionf [1894] 3 Ch. H5, 0. A., and the other 
oaseh dM p. 222, anh, where the questions raised were as to the consent 
of the Comm^oners to sales. But the principle applies equally to murtgagea, 

(e) OharitaldeTnists Act, 1853 (16 ft 17 Yici c. 137), s. 21. 

(/) GharitaUe TrusU Act, 18C0 ;23 ft 24 Tict, c. 136), s. 18a 
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for thd ttttrttoSfl of raising money for equality of ezcbauge or 
partition (g). 

When a mortgage is authorised by the Commissioners provision 
must ^ made by them for the loan to be discharged out of income 
by yearly or other instalments within thirty years from the date of 
the loan, or by means of a sinking fund (h). 

Mortgages authorised by the Commissioners do not as a rule 
contain powers of sale (i). 

438 . Where trustees have power to mortgage, the transaction 
may cfTectually be carried out by a majority of them on behalf of 
all the trustees and the Ofliuial Trustee of Charity Lands {k). 

439 . Money may be borrowed for necessary repairs to institu- 
tions established under the Literary and Scientific Institutions Act 
1854, for the promotion of literature, science, or the fine arts (1). 
But an institution established under that Act has no implied 
general power of mortgaging, and it has no power to borrow for the 
erection or reconstruction of a billiard room (m). 

Special statutory provision has been made for mortgages by 
universities and colleges (n). 

440 . Charity trustees may not exercise the powers of charging 
the land conferred on landlords by the Agricultural Holdings Act, 
1888, except with the previous approval in writing of the Charity 
Commissioners (o), 

Sub-Skot. 

441 . Funds in the hands of charity trustees requiring invest- 
ment should be invested according to the provisions (if any) of 
the instrument creating the trust (p),or, if there are no such provi- 
sions, in ordinary trustee securities ( 9 ), which may be varied from 
time to time (r). 

(g) Charitable Trusts Amendment Act, 18Sd (18 ft 19 Viet. c. 124), e. 32. 

(A) Ibid.. 8. 30. 

( 1 ) This is the Keueral rule, but it appears in special caees to have been relaxed. 

(A) Charitable Xruete Act, 1869 (32 ft 33 Viet. c. 110), s. 12. The concurrence 
of the Official Trustee ie therefore unnecessary, though he will join if required 
to do eo, but be doee not enter into any covenaute. 

(/) Literary and Scientific Institutions Act, 1864 (17 ft 18 Viot c. 112); see 
title Scnorrmo and Litzbary SocmiEs. 

(w) A* Badgtr, [IMA] 1 Ch. 568. 

(») Universitiee and CoIIegee Estate* Acts, 1858 to 1898 (21 ft 22 Viot. e. 44 ; 
40 ft 41 Viet. c. 48 ; 48 ft 44 Viot. c. 4S ; 01 ft 62 Viet. 0 . 55). 

fo) Agnoulturd Holdings Act, 1883 (46 ft 47 Viet. 0 . 61), s. 40 ; see title 
AORteVLTURZ, Vol. I.. p. 209. 

( j>) See Omu ▼. Oneg, [19001 2 Ch. 524, where the court refused to authorise 
funds directed to he invested in Consols, "and in no other seouritiee,” to be 
reinvested in other trustee securities ; not following Rt Wtdderhem (IBlSi 
9Ch.D.112. 

(f) Trustee Act, 1893 (56 ft 57 Viet c. 53), s. 1 ; see title Trusts and 
Tnusixca. See Bt Clergy Orphan Corporation (1874), L. B. 18 Eq. 280, and Jio 
Mavehmter BaytA Jifflrwtiary (1869), 43 ('h. D. 420, oases decided upon sUtntes 
repealed, but sabstaBtmily re-enaoted by the Trustee Act, 1893. Investments 
<rf oaah under the control of the court are regulated by B. S. C. 1883, Ovd, 22, 
f. 17. and are not subje^ to xeatriefions ooutaiued in the instrument of JouiulalfoD 
even if it be an Act of parliament (Re Binmlt^ham Bktt Coat Bekoot (180^ 
la R. 1 Eq. 632). 

(r) Trustee Act. 1898 (96 ft 57 Viet e. 08), a. 1. 
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442 . Trustees or treasurers of any charitable or provident 
institution or society, or charitable donation or bequest tor the 
maintenance, education, or benefit of the poor, may, with the 
approval and subject to the regulations of the Ooiuinissioners for 
the Beduction of the National Debt or the Comptroller-General acting 
under them, invest their trust funds up to any amount in duly 
established trustee savings banks (•). They may also without such 
approval, but with the consent of the trustees and managers of the 
savings bank, invest in a similar manner their trust funds up to 
£100 a year ; but in the last case the amount invested is not at any 
time to exceed £800 in the whole exclusive of interest (f). The 
receipt of the treasurer, trustee, or other officer for the timo being 
of the charitable or provident institution or society apparently 
authorised to require payment discharges the savings bank (a). 
Notwithstanding any regulations to the contrary made by a charitable 
institution, a member of such institution is not liable to any penalty, 
forfeiture, or disability by reason of being a depositor in a savings 
bank (6). 

448 . Charity trustees may, unless expressly forbidden by the 
instrument (if any) creating the trust, invest the trust funds upon 
a mortgage of real estate in Great Britain or Ireland (r). 

Corporations and trustees in the United Kingdom holding 
moneys in trust for any public or charitable purpose may invest 
them in any real security (d) authorised by or consistent with the 
trust, without being deemed thereby to have acquired land within 
the meaning of the laws relating to mortmain (e>. Conveyances (/) 
and contracts for the purpose only of such security are not, it soems, 
rendered void by failure to comply with the requirements of the 
Mortmain and Charitable Uses Act, 1888, Fart II. ig). But upon 
foreclosure or release of the equity of redemption the land 


(•) Savings Banka Act, 1863 (26 A 27 Viet. c. 87), a. 32. 

(t) Ibid. Aa to estabiiahmeut of trustee savings banka, see title Bankebs 
AND Bahkimo, Vol. I., pp. 676—578. 

f Jbid., a. 34. 

Ibid., a. 35. 

Trustee Act, 1893 (56 & 57 Viet. c. 53), a. 1 ; see title Tbusts add Trustees. 
See alM CecJtbum v. Baphad, [1891] W. N. lA. 

(d) '* Beal security ” includes all mortgages or charges, legal or equitable, of 
or upon lands or hereditaments of ai^ tenure, or of or upon any eetate or 
interest therein or any charge or incumbrance thereon (Charitable Funds Invost.. 
ment Act, 1870 (33 A 34 Viet c. 34), s. 3). 

(e) Ibid., s. 1 ; see Mortmain and Charitable Uses Act 1888 (51 A 52 Viet, 
e. 42), Part I., and title Cobporatxonb. 

(/) The expression “ oouvevanoe ” is defined in s. 3 of the Charitable Funds 
Investment Act, 1870 (33 A 34 Viet o. 34). 

(g) Charitable Funds Invsetment Act, 1870 (38 A 34 Viet. c. 34), e. 1. A 
proviso lor redemption is not a condition for tile benefit of the assuror within 
ae meaning of the Mortmain and Charitable Uees Act, 1888 (51 A 52 Viet 
«. 42), s. 4 ^) ; aee Dotv. Haudein* (1841X 2 Q. B. 212) Except aa mentioned 
in the Act 1870, investmente by (hpiify trustees on mortg^ must satisfy 
tiw fimnnlities presoribed by the Mmrtoi^ and Charitable Uses Act, 1888 ; 
ea# Asd., e. 10 (1} ; endTs. 133, ante. The Mortmain and Charitabla Uses Act 
1088, Part 11.. renlaoes the CheritaUe Uiibe Act 1735 (9 Geo. 2, c. 36), the 
mentiMied in the CheritaUe Funds Xaveatment Act 
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must be held upon trust for sale and conversion and be sold 
accordingly (h). 

Trustees who have power to invest in real securities may, 
unless expressly forbidden by the instrument creating the trust, 
invest on mortgage of property held for an unexpired term of not 
less than two hundred years and not subject to a reservation of 
rent greater than a shilling a year, or to any right of redemption, or 
to any condition for re-entry except for non-payment of rent (i). 

444. So long as the formalities of the Mortmain and Charitable 
Uses Act, 1888 (A), are observed, trustees may invest charity funds 
in land where sucli investments would be beneheial to the charity (f). 
Trustees should not accept imperfect titles (m). 

Purchases of property out of charitable trust funds are, in the 
absence of any express declaration to the contrary, regarded as 
augmentations of the trust property (n). But the bare fact of 
charity trustees purchasing other and adjoining lauds does not prove 
that the added property was purchased out of the charity funds (o). 

Investments of charity funds in land are not usually allowed by 
the court (p), but the court may sanction the purchase of land when 
clearly beneficial to the cliarity, as for the purpose of enlarging 
schools (q). 

Sometimes the purchase of a site by a charity is authorised by 
a special Act of Parliament (r). 

44d. The Charity Goininissioners may authorise the purchase 
of any rent-charge to which a charity estate is liable («)• 

There are no provisions in the Charitable Trusts Acts expressly 
enabling the Charity Commissioners to authorise the purchase of 
laud by charities, but the Commissioners in practice do so under 
their jurisdiction to establish schemes (0, and also under their 


(/i) Obaritablc Piuids Invcstinont Act, 1870 (S'l & 34 Viet c. 3*1), s. 2 . 

(i) Ti’ustoe Act, 1803 (06 & 57 Viet. c. 53). s. 5 (1) (a), 

(A) 51 & 52 Viet. e. 42. s. 4 ; and see p. 129. ante, 

(l) \\w(/han V. i'^arrer (1 751), 2 Ves. Sen. 182, 188 ; and see note {g), p. 136, ante, 

lin) ExjHirie Chrht'a Hoej^Unl {Governors) (1864), 2 Uem. & M. 160. 

( m ) Jhuuiee Magistrates v. Thtndee rresbyterg (1861), 4 Ma<^. 228. As to when 
added lands may bo sold without the consent of the Commissioners, see p. 306, 

(0) if,- O'. V. irnac Chandlers' Co, (1873), L. B. 1 H. L. 1 ; see Re AmhleMdt 

Ctairxty (1670), 18 W. B. 66 ^ 1 , where charity trustees holding certiiin lauds 
had acquii-ed other property which was used for tho purposes of the same charity, 
and Mamks, V.-G., held that the onus was on the trustees to show that such 
additional land had not been purchased out of the charity funds. Haring 
rogaid to v. H'oo: Chandlers' Co., supra, this case seems of doubtful 

authority. 

(p) Mather r. Scott (1837), 6 L. J. (on.) 300 ; A.-G. v. Wilson (1838), 2 Keen 
680 ; ^d see note (jr), p. 136, ante, * 

( 9 ) A.-<7. V. Mansfim (1845), 14 Sim. 601 ; ife Hemnor (1855), 3 W. B, 429‘ 
Rs Stockport Ragged Jndustriai and Reformatory Schools, [1898] 2 Ch 
687 , 0 * Au 

(r) St, Thomai Baepital (Governors) v. London Corporation (1864), 11 L. T. 
520 ; Re Sion College, Eat parts London Corporation (1887), 57 L. T. 743, 
C. A* 

(«) Charitable Trusts Aet, 1853 (16 & 17 Yict 0 . 137), s. 25 : and see nets ( 0 ) 

f. 222, mUe, ^ 

(1) Chariuble Trusts Act» 1860 (23 d 24 Tiot 0 . 136), s. 2« 
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genera] power to authorise the application of moneys belonging to 
charities for any purpose which they may consider beneficial («). 

446. Any incorporated charity, or any charity trustees whether 
incorporated or not, may, with the consent of the Gommissioners, 
invest money arising from any sale of land belonging to a charity 
or received by way of equality of exchange or partition in the 
purchase of land, and may hold such land without licence in mort- 
main (r). But the conveyance of such laud must comply with the 
requirements of the Mortmain and Charitable Uses Act, 1888 (a). 

447. The Commissioners may also in tlie case of land required 
as a site for a charity sanction (b) its purchase and retention by 
charity trustees under the provisions (with respect to purchase by 
agreement) of the Lands Glauses Consolidation Act, 1846 (c), in 
cases where, by reason of the disability of any person having an 
estate or interest in the land or of any defect in title thereto, a valid 
assurance could not be made to them (d). 

Incorporated trustees of any charity may purchase and bold land 
for the above purpose without licence in mortmain (e). 

448. The Charity Commissioners, in cases where they think such 
expenditure beneficial to the charity, may authorise expenditure out 
of capital for the purpose of making new roads, slreuts, drains, 
sewers, erecting buildings, repairing, altering, rebuilding, or 
I'emoving existing buildings, or of making anv otlier improvements 
or alterations in the state or condition of tlio charity lands (/), 
or for any other purposes beneficial to the charity, and not incon- 
sistent with the trust or the intentions of the foundation (</). The 
court (/() and the Charity Commissioners, when they sanction 


(u) Charitable Trusts Act. 1S.13 (16 & 17 Viet. c. 137), s. 23 ; Charitable Trusts 
Act, 1860 (23 & 24 Viet. c. 1361, s. 15. The CommiBsiouert<. in case of a )>ropose<l 
purchase of land, require a rejtort and valuation from a su.' eyor and a certificate 
Rom the solicitors of the charity that the title is good. 'IVe conveyance is not, 
as a rule, made to the ofBcial trustee of charity lands. If the land is to be 
vested in him, it is done so subsequently by a vo><ting order. 

(v) Charitable Trusts Amendment Act, 1855 (18 ft 19 Viet. c. 124), s. 35. 
See Mortmain and Charitable Uses Act, 1888 (51 & 52 Viot. c. 42), Part 1. ; and 

title CORFORATIOKS. 

(а) Ibid., 8. 4 ; and see p. 129, ante. 

(б) danchons mav be certified under the hand of the secretary to the Com* 
mission (Charitable' Trusts Act, 1853 (16 ft 17 Viet. c. 137), s. 27), or any other 
ofBoer of the Commission (Charitable Trusts Act, 1887 (.50 ft 51 Viet. c. 49), s. 3). 

(c) 8 ft 9 Viet. c. 18 ; see p. 240, pott ;,aai title Comfolbobt Puechabe ahd 
COHPKNSATlOir. ^ m . 

(if) Charitable Trusts Act, 1853 (16 ft 17 Viet c. 137), s. 27 ; ChanUble Trusts 
Amendment Act 1855 (18 ft 16 Viet. o. 124), s. 41. 

(«) Charitable Trusts Amendment Act, 1855 (18 ft 19 Viet c. 124), s. 41 . This 
danse does not render it unneceesery for the assurance to comply with the 
raqii iTAtnAn fji of tho Mortmain a&d Ghaiital)lo XJaos Act| 1888 (Al A 62 Viot# 
c. 42), Part 11. ; tee pp. 127 ef ante. 

(/) Charitable Tniate Act. 1S63 (16 A 17 Viet. c. 137), •. 21. With regard 
to mortgages for theee purposes, see f. 236, ante. Before authorising new 
buildings, repairs, improvements ete., tne OommissioDewi reqiiire to bs furnished 
with partieuuLrs, plans, speciBcations, and estimate's. 

(g) Charitable Trnst^ct, 1860 (23 A 24 Viet c. 136), s. 15. As to mortgages, 
■ee note (/), supra. ^ 

jinarewt ▼. Af*Ouffog 11 App, Cas. 329, 330 j and see WtllenJiull 

(1866), 2 Drew, ft Sm. 467. where, under the i^eda) drcunutancee 
^ iwee, recoupment out of income wee not directed. 


SnoT. 8. 

Manai** 

meatoftha 

Trust 

Pr^er^. 

Investment of 
pretceeds of 
sale of land. 


Purchase of 
site for 
charity. 


Repairs, 
improve- 
ments etc. 



240 


Charitii». 


HBCT. S. 

Manama’ 
ment of the 
Trust 
Property. 

Carrying? out 
orders of 
(Jorumis- 
sioncn. 


Moneys paid 
to official 
trustecH. 


Moneys paid 
on enfran- 
rhisement of 
copyholds. 


Payments 
under lAnds 
Glauses Act 


capital expenditure, require tlie amount expended to be recouped 
out of income, the payments to be extended over a number of years 
HO as not to cripple the charily and thereby defeat its objects. 

449. The Charity Commissioners may, when they order a 
sale (t) or exchange (/c) of charity lands or a sale of a charitable 
rent-charge or annuity charged on land (1), give directions for the 
investment of the purchase-money or money received by way of 
equality of exchange (m), but the trustees are the proper parties 
to carry out any orders made by the Commissioners relating to 
investment (n). 

460. Principal moneys belonging to any charity, when directed 
to be paid to the official trustees of charitable funds, must, subject 
to any order of the court or the Charity Commissioners, be invested 
in tlie public funds in the names of the Official Trustees for the 
benefit of the charily to which they belong (o). 

451. The compensation moneys payable to the lord of a manor, 
whether being a corporation or an individual, for an enfranchise- 
ment of copyholds where the manor is held upon charitable 
trusts, and the lord is not authorised to make an absolute 
sale except under the Charitable Trusts Acts or the Copyhold Act, 
1894, may be paid to the Official Trustees of Charitable Funds in 
trust for the charity (p). Moneys paid to the Official Trustees in this 
way are to be applied by them under the order of the Charity 
CommisBionera just as if they had been paid into court under the 
Copyhold Act, 1894, and in the meantime are to l>e invested and 
the income applied as provided by the Charitable Trusts Acts with 
respect to charitable funds paid to the Official Trustees (q). 

452. Purchase or coiu^ieusation moneys paid into court under 
the Lauds Clauses Consolidation Act, 1845 (r), in respect of charity 
lands purchased by agreement or acquired compulsorily from 
charity trustees («), must remain deposited until applied to one or 
more of the following purposes (t), namely, (1) in the purchase 
or redemption of land tax (a) or the discharge of any debt or incum- 
brance (as, for example, a term of years constituting an incumbrance 


(f) Charitable Truat. Act, IS53 (16 & 17 Viet. c. 137), a 24. 

(*) /Wrf. 

(0 JbfA, a. 26. « 

(m) 7^., 8. 24. 

(a) Charitable Trusts Amentoeut Act, 1633 (IS & 19 Vici c. 124), a 36. 

(0) Ihid,, a 23. The CommisMoners have issued a form (No. SOa) giving a 
liirt of tnutee invastmenta approved by them. See dbo A Mmehater JtoytU 
Ittfirmarp (1S89), 43 Ch. D. 429. 

(p) O^yhold Aot, 1894 (37 & 38 Viet. c. 46), a 76 (1). 

(y) Ibid., a. 76 (2). Aa tio the application of money paid into court, aee title 
OoPTUOim. The pioviaiona ei-e shnilar to (iioaa in r^aid to money paid into 
oourt under the Ltnda Oauaee Consolidation AoU, m to which aee next para- 
giaph. 

(r) 8 & 9 Viet. 0 . 18, a. 71 ; aee also pp. 219, 237, ank; and title Cowrouoitx 
POMBAsx Aim CoitniraATJOir. 

(1) Wf/wmb9 Sait. Co. V. DonningUm Hctpital (1866), I Ch. Avp. 268. 

8 A»Tict. c. 18, area 

8ae p. 242, poif. 
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on the inheritance (!>)), affecting the land in respect of which such 

money shall have been paid, or affecting other lands settled therewith Mam^* 

upon the same or similar trusts ; (2) in the purchase of other lands («?), itt^teiths 

which should as a rule be of the same tenure as the lauds sold (d), 

to be settled upon similar trusts ; (8) in removing or replacing build* 

ings in resj^t of which compensation has been paid, or substituting 

other buildings for them, whether temporary (ft) or permanent (/), 

or making alterations (g) or improvements generally (k) ; or, lastly, 

(4) in payment to any party becoming absolutely entitled (i). 

Money paid into court as above mentioned may be applied as 
capital money under the Settled Land Acts (k). 

Until the money can be applied in one of the ways specified it 
may be invested by order of the court in the securities mentioned 
in B. 70 of the Lands Clauses Gousolidation Act, 1845, and the 
dividends may be paid to the party who would fur the time being 
have been entitled to the rents and profits of the lands (/). 

The purchase-money of lauds belonging to u college or a uuivorsily ruruhtuM- 
which have been compulsorily taken under the Lands Glauses Act 
may be invested in the construction of new buildings, with the allege or 
consent of the Board of Agriculture and Fisheries (»i)> It is uniTenitjr, 
sufficient if the Board appear and consent by their counsel (n). 


I He. Rail. 6Vl, Kx parie. Bh ffiehl iJ*vr}MraUon (1853), 21 
(UUhov) (18(j 0], 2 DoO. ¥. Jc J. 14. 
t in otnor landn is ordored, tho convfyanue to tUe 


(i) Re ManehtBier^ Sheffield He. Rail. 6Vi,, 

Beav. 182; Ex parte London { ' ' 

(c) When a reinvestment 

charity must, it is conceived, comply with Uie requirements of tfie Mortmain 
and Charitable Uses Act, 1888; see Re Chriet'e Jioiipilal (1804), 12 

W. R 669 ; and pp. 127 et aide. 

(d) Thus, the piirohase-nioney of freeholds should imt, savo in exceptional 
circumstances {Re Rehohdh Chajiel (1874), L, tt. 19 Kq. IHO). bo invesUw! in the 

f urchoseof leaseholds {Re Laumshire and YvrhMre Rail. C'«,, Kx parte Moca alar/ 
1854), 23 L. J. (OH.) 815) ; see also Ex parte Trinity Ool/eyr^ (Snnhridye {MattUr 
etc.) (1868), 18 L. T. 849, aud, as to the eufranohiscuiiout of oopyholds, He 
Oheehunt College (1855), 3 W. K. 638 ; Dixon v. Jaclceon (18«/ 215 L. J. (oil.) 588. 

Re St. Thomae' Hospital (1863), 11 W. K. 1018. 


12 L 


/) Rt Southampton and DorchetUr Rail. Co., ExparU I'horutr'* Vharitu (IMS), 
L. T. (0. 8.) 266 ; Re Kent Coaet Rail. Co., Ex parte Canterbury (Dran and 
Chapter) (1862), 10 W. B. 605; Re Partington (1862), 11 W. E. IW; Ex parte 
Jeeue College, Cambridge (1884), 60 L. T. 683 j Ey parte SI. Alpltage {Partou) 
(1886), 66 L. T. 314. 

{a) Re Ruekinghamehire Rail. Co. (1860), 14 Jur. 1066; Re LymingUm Baptiet 
Chapd (TrueUxe), [1877] W. N. 226; Ex parte St. DoMph, AUgaU (Kuar), 
[1804] 3 Oh. 644. 

(A) Be Lathropp'e Charity (1866), L. B. 1 Eq. 467. 

(t) As to when charity trustees are hold to be “ persons absolutely entitlod,” 
see note (c), p. 219, ante. 

(A) SettledlAndAot, 1 882 (46 & 46 Viet. c. 38), s. 32; Re Byron'e Charibiam), 
23 (A. D. 171 ; Re BetMeheta and Brideioell UoepitaU (1886), 30 Oh. D. 641 ; 
Ex parte Jeeue GeUege, Cambridge (1884), 60 L. T. 683 ; Ex parte CaeUe 
Egtham (Vifor), [1896] 1 Oh. 348. For the Settled Land Acts generally, see 
title Bsal PaorBBTT and Ghattbls Beal. 

(0 8 ft 9 Viet 0 . 18, s. 70 ; oad see title CokpulsoEt PascoASE aitd Coh- 
nEEATtoar. 

(m) Universities End Colleges Estates Aot, 1868(21 ft 22 Viet. e. 44), ss. 27,28; 
Univenitiss end OoUeges Xmstee AmendiMnt Act, 1880 (43 ft 44 Yict. o. 46), 
h.41, 4; Exvart»SS,p^e Oblleye, Cbembridge (No. 1), [1891] 1 (%. 333; Exparte 
JCteg’s CoUege, OumirUlifeJEo. 2), [1891] 1 Oh. 677. See alee Board of Agriool- 
Aet, 1889 (62 ft 68 Vict. c. 30) ; Sosid of Agriculture sod l^heries Act, 


1803 (3 Edw. 7, c. 31). 

.. {•) Exparte King'e CoUege, Cambridge (No. 2), mpra. 
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Applications for the investment or interim investment of money 
paid into court under the Lands Glauses Consolidation Act, 1845 (o), 
or under the Trustee Act, 1893 (p), may be made without the 
consent of the Charity Commissioners (q). 

Dividends on funds paid into court may be ordered to be paid to 
the charity trustees (r), or to the treasurer of the charity, or, where 
there is no treasurer, to the secretary («). 

Sub-Sect. 1 .—Itedemjdion of Land Tax, 

463. Owners (/) of land, including charity trustees having an 
estate or interest in the property (a), may redeem the land tax 
cluirged on such land (/>). This rule applies also in the case 
of incorporated charity trustees, notwithstanding the mortmain 
restrictions (c*). 

464. Where land charged with land tax is held for any purpose 
by trustees, any part of tlio land may be sold to raise money for 
redeeming the land tax (d). 


(0) 8 & U Viet. e. 18. ss. 01), 70 ; Re Chshod Colhge (ISoO), 1 Jur. (x. 8.) 99.) ; 
lie Listcr*it JloHpilaf (iSiio), (> l)o (}. M, & G. 184 ; Re St. Ranrras Rurial Ground 
(18(»(}), L. Ji. il ITiJ; Re WiUiatn of KyngesUm Charily (1881), 80 W. li. 
78. 

( ft) hii & r>7 Viet. c. i)3, s. 42 ; ReSt, GtM and St, George's, lihomshnry (1858), 
27 L. .1. (cii.) 50i). It may bo obeorvod that when trueteort nay money into court 
under tho Trustee Act, 1893, they are thereby diHchartcHi from their duties as 
trustoo.s (/ic Poplar and Rlackwall Free School (1878), 8 Uh. 1). 643). This is not 
tlio case when they pay money into court under the Lands Clauses Cousolidatiou 
Act, 1845 (8 & 9 Viet. c. 18). 

(7) As bein^; applications in a ** suit or matter actually pending within the 
meaning of s. 17 of the Charitable Trusts Act, 1853 (10 ilc 17 Viet. c. 137) ; see 
Re Lister's Uospilol, supra ; Re St, Giles' and St, George s, liloomshury^ supra ; 
Rraundv, Dn'ow (AVxr/) (1808), 3 Ch. App. 800; Re Poplar and Blackwall Free 
School, supra. As to wliother such applications should be made by petition or 
BUJuinons, see pp, 335, 353, post, 

(r) A.-G. V. brkkdale (1845), 8 Beav. 223; Re Collins' Charity (1852), 20 
L. J. (cu.) 108 : Fx parte Shrewsbury Hospital (Trustees) (1852), 9 Hare, 
Appendix I., p. xlv. ; Re Axalenshaw School (1803), 1 New Rep. 256 ; Exparte St, 
Ttoumis' Church Lands, Bristol (Trustees) (1870), 23 L. T. 135 ; Re Shakespeare 
Walk School (1879), 12 Ch. D. 178. As to dividends on purchase-money of 
disused burial grounds, see Re 8t, Pancrae Buidal Ground^ supra ; Ex parte 8t, 
Martins, Birmingham (Rector) (1870), L. R. 11 Eq. 23. 

(s) Re Davemvtfs Charity (1854), 2 W. R, 344 ; Re 8t, Benet'e (Rector etc,) 
(18t>d), 12 L. T. 702 ; Re Codringtou'e C^rity (1874), L. R. 18 Bq. 658. 

(1) For definition and meaning of “owner,” see Finance Act, 1896 (59 db 60 

Viet. 0. 8. 35 ; Laud Tax Redemption Act, 1802 (42 Oeo. 3, c. 116), ss. 9—17. 

See ^nerallv, as to redemption of land tax, title Land Tax. 

(n) Land Tax Redemption Acts, 1802 (42 Oeo. 3, c. 116), ss. 9. 20, and 1853 
(16 A 17 Viet 0, 117), s. I ; Finance Act, 1896 (59 & 60 Viet, c. 28), s. 35. As 
to what charities are exempt from laud tax, see p. 214, anU, 

(b) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 32 (1 ) ; and see two preceding 

notes. 

(i-) Land Tax Bedemption 'A«^ 1802 (42 Om>. 3. o. 116), a 8. A. to tlw 
mortmain rmtriction., mo title CoBPOiUTioiia. 

(d) Finance Act, 1896 (69 A 60 Viet. c. 28), 8. S3 (b) (ii,). This Act rapealed 
a number ot sections of the earlier Land Tax Acta, vhich enabled ch^tr 
trueteea, nuder the direction of the authorities named in those Acte (see 
Tax Kedemptiou Acts, 1802 (42 Oeo. 3, c. 116), s. 76, and 1838 (1 A 2 Viet, 
c. 58), a. 1), to raiw monejr for redemption of land tax by sale of part of tht 
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455 . Similarly, where money is held upon the same tritsls as 
land charged with land tax, the money is applicable for the 
redemption of the tax (e). 

456 . Under the Land Tax Bedemption Acta the Treasury Com- 
missionerB were regarded as vendors in the case of a Bale of land to 
raise money for the redemption of laud tax, and accordingly laiida 
belonging to a charity sold for that purpose might properly be 
purchased by the trustees of the charity (/), 

457 . Purobase or compensation money which has been paid 
into court in respect of charity lands under the Lands GlauBes 
Consolidation Act, 1845 (<?), may be applied in the purchase or 
redemption of land tax charged ou the land in respect of which 
such money shall have been paid or on other lands held Oii the 
same trusts without the consent of the Charity Commissioners (A). 

458 . Land tax charged on lands settled to charitable uses for 
the benefit of any imrish or place may, with the approbation of two 
justices of the peace, be redeemed oUt of the rates (i). 

Any property held upon charitable trusts for the benefit of any 
parish or place may be applied in the rodoniptiun of the land Uix 
charged on lands held upon the same trusts, and the lands may 
then be charged with an annuity equal to the iriiBt property so 
applied (/t). 

459 . Legacies and donations given for the benefit of hospitals 
and other charitable institutions and not directed to be applied in 
any particular manner (i)i and /o/tiori any moneys given by will 
or otherwise expressly for the purpose (m), may be utilised in 
redeeming land tax. 

460 . Special provisions apply to redemption of land tax by the 
Governors of Queen Anne’s Bounty (w), the tr stees of property 


landB charged, whether leasehold (other than leanehold at a rack rout), 
hold, or freehold, or by mortgage or by granting rent-ohnrgos f hereout (moo 
I^aiid Tax lledeinplioii Act, 1802 (42 Gcu. 8, c, 110), a. liiindTax (Exonera- 
tion and Redemption) Act, 1817 (67 Ooo. 3, c. 10(»}, s. 10), or by enfranchising 
copyholds or by sale of heriots, fee farm, chief, and (piit rents (see Land 'J'ux 
Redemption Act, 1802 (42 Qeo. 3, c. 110), hH. 70 (cfipyholdH), 84, 86, 89, 93, 94). 
As to roservation of minerals in such sales, see ll^htdborne v, IScclmaBtiml 
Ct/mmissionirB for Kn<fhiitd (1877), 7 Uh,*l>. 376. 
it) Finance Act, 1896 (69 & 60 Viet c. 28), s. 33 (b) (ii.). 

(/) Beadon v. Kir*^ (1652), 9 Hare, 499. It is conceived that this nrinciple 
is equally applicable m the case of a sale under the Finance Act, 1896 (69 & (>0 
Viet. c. 28), s. 33 (b) (ii.). 

(g) 8 & 9 Viet. c. 18, s. 69; see also Settled Land Act, 1882 (46 A 46 Vict. 
c. 38), 88. 21 (ii.), 32; Re Byrtm'e Charity (1883), 23 Oh. I>. 171. 

(A) Re Li$ttr'e Hospital (1866), 6 De 0. M. & 0. 184; Re WiUiurn of 
Kyngeeton Charity (1881), 30 \V. K, 78. 
ii) Land Tax Redemption Act, 1802 (42 Geo. 3, o. IIC), s. 46. 

\k) Ibid., 8. 47. 

\l) Ibid., 8. 48. 

(m) lbi<L, i. 60. ^e section esmapte siioli gifts front all mortmain 
res tri ctions- 

(a) Ibid., & M ; and M, till. Laud Tax. 
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given for the benefit of poor clergy (o) and the colleges of Oxford. 
Cambridge, Eton, and Winchester (a). 

Sub-Seot. 8. — HegUtration, 

461. Subject to certain exceptions mentioned below, memorials 
of charities founded, increased, or secured by any deed, will, or 
other instrument, must, according to a statute still in force, though 
apparently no longer observed, be registered with the county 
council of the county benefited within twelve months after the 
decease of the person or persons making such will, deed, or other 
instrument (6). 

The memorials must state the real and personal estate, income, 
investments, and objects of such charities and charitable donations, 
the names of the respective founders, benefactors, and custodians of 
the instruments founding, increasing, or securing the charities, and 
of the trustees (c). A copy of the memorial has also to be enrolled 
in the central ollice (il). If the persons to be benefited are not 
wholly within one county, notice must be given in the London 
Gazette (e). 

Provision is also made for enforcing registration by petition (/), 
extending the time for registration in certain cases (//), for the 
payment of the costa (/t), for proper registers to be kept, which 
must be open to public inspection (i), and for searches to be 
made and copies given to any person (k) according to a fixed scale 
of feesiO. 

rroceudiiigs under the Act cannot decide any right or title (m). 

462. The following excepted charities do not require to be 
registered, namely : — 

(1) Charities or charitable donations not issuing out of or secured 
upon any lands, tenements, or hereditaments, or directed by the 
founder or donor to be secured thereon or to be permanently invested 
in Government or any public stocks or funds (n). 

(2) Charitable donations which by the direction of the donor or 
by the lawful rules of any charitable institution may be wholly or in 


(o) Tjand Tax Redemption Act, 1602 (42 Oeo. 3, o. 1 16), a. 16. 

(a) Jbid., ee. 17, 78. 

(dj Charitable Donations Registration Act, 1812 (A2 (}eo. 3, c. 102), os. 1, 2; 
Local Government Act, 1888 (61 A 62 Viet o. 41), s. 3 (xv.). 

(c) Charitable Donations Registration Act, 1812 (62 Oeo. 3, o. 102), s. 1. For 
fona of memorial, see tMA.Sohedolei. One memorial may be used wnere several 
oharitiea are held by one ooiporotion (ih'd, e. 14). 

(<i) Formwiy tbe enrolment o£Sce of the Sgh Oonrt of Ohaneety 

a 1). 

(r) lUd., s. 4. 

(/) IM., 0. 6. 

(f) Ihid., s. 0. 
th) rVd., e. 10. 

(♦) i ik/., a. A 
(*0 /WA. B. 7. 
h) JUd,, a 8. 

(9^ Ibid. 

n) Ibid,, a. 10, , 
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part expended for charitable purposes at the discretion of the truateed 
or persons idministering such institutions (»). 

(S) Hospitals, schools, or other charitable institutiouB founded, 
improved, or regulated by the Cro^m or a special Act of Parliament, 
and charitable donations under their superintendence ; the Cor- 
poration of the Charity for the Belief of Poor Widows and Children of 
Clergymen ; friendly societies ; the universities of Oxford and Cam- 
bridge and their respective colleges and halls, and all charitable 
bequests, devises, gifts, or foundations belonging to or under the 
control of such universities, colleges, and halls ; the Badcliffe Iniir- 
mary ; the colleges of Westminster, Eton, and Winchester ; all 
cathedral or collegiate churches in England and Wales ; the Charter- 
house : the Corporation of the Trinity House of Deptford Strond ; 
and charities for the benefit of Jews (p) or Quakers {q). 

(4) Charities whose accounts are directed to be passed annually 
in the High Court of Justice, Chancery Division (r). 

463. Where any parish adopts the Vestries Act, 18S1 («), the 
parish meeting must cause to be made out once a year a list of the 
freehold, copyhold, and leasehold estates and of all charitable 
foundations and bequests belonging to the parish and under the 
control of the parish meeting, the situations of the estates and 
charitable foundations, particulars of investments, names of bene- 
ficiaries except where the charity is for the parish generally, and 
the names of trustees (t). The list must be open to the inspection 
of the ratepayers at the same lime as the audited accounts (a). 

464. Every place of meeting for religions worship of Protestant 
Dissenters or other Protestants, Boman Catholics and Jews, not 
already certified and registered under the former Acts (6), and every 
place of meeting for religious worship of any other body or 
denomination of persons, may be certified in writing to the 
Registrar-General of Births, Deaths, and Marringes in England (c), 
who must keep a record of the places certified {a;. 

(o) CharitaUe DouatioaB Begiatration Act, 1812 (62 Oeo. 9, o. 102). 

( t>) J bid,, 8. 11. 

Iqi Ibid., B. 12. 

(r) Ibid., B. 12. CharitiBB exisUng at the date hf the Art whose gnm annual 
income did not exceed forty shillingB were also exempted if a memorial thereof 
was deposited with the minister of the pariKb within six months after the passutg 
of the Act 

(#) 1 A 2 Will. 4, c. Ca 

(t) Ibid,, a 38. The powers and daties of the vestry are under the liocal 
Ooverament Art, 1894 (56 A 67 Viet o. 73), b. 19 (4), trauslerred, exMpt in 
certain inataaces. to the parish meeting. Similar provuionB are contain^ in 
the Metropolis Management Art, 1855 (18 A 19 Viet o. 120), e. 199 ; neither 
this section nor b. 39 of the Veetriee Act, 1831 (1 A 2 Will. 4, o. 60), has 
been repea^Bd. 

(a) Ibid. 

(5) Tolentaon Act, 1688 (1 WiU. A Mar. sess. 1, c. 18) ; Boman Catholic Belief 
Aelk 1791 (31 Geo. 3, c. 32) ; Plaoee of Religious Worship Act, 1812 (52 Geo. 3, 
0 . 155); stet i5A16Tiotc.36,repealedbya.lof FlacesofWondripBegiiiWation 
Act. 1856 (18 A 19 Viet & 81). See jeneraUT, title EooLBSUttiOai. Law. 

4e) Flaose of Beligious Worship BMistra&n Act, 1855 (18 A 19 Virt. c. 81), 
s. 2. The Art does net apply to Scow and or Ireland {(bid., e. 14). For foima 
of OMrtifioatiMi, eoo lUd., Sobedulsfc 

(d) Ibid., a. 8. A fee of 2«. 6d. w payahio (ibid., s. 6). 
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Places of meeting already certified under the earlier Acta 
also, with certain exceptions (e), be certified under the same Aet 
to the ]iegiBtrar-Gcneral(/). 

Notice must be given to the Registrar-General when any certified 
place of meeting ceases to be used for that purpose (g), whereupon 
the Registrar must cancel the record of certification and publicly 
advertise the cancellation (It). 

Lists of certified places are open to the public (t), and certificates 
may be obtained (A;) on payment of the prescribed fee, and such 
certificates are receivable as evidence ( 1 ). 

The Act does not affect churches and chapels of the Established 
Church (m). 

465. Except so far as relates to the appointment and removal of 
trustees, the vesting of real or personal property, and the establish- 
ment of schemes (n), every place of meeting for religious worship 
certified to the Registrar-General and recorded by him, so long as 
the same continues to bo Ixmd fuh used as a place of religious 
worship and the record is not cancelled, is exempt from the 
operation of the Charitable Trusts Act, 1853 (o). 

Q’bis 2 Mirtial exemption extends also to yards, gardens, burial 
grounds, vestries, and caretakers’ houses counccted with and held 
upon the same trusts as the registered places of worship, and to 
Sunday-school houses and other land and buildings certified by the 
Charity Commissioners to be held upon the same or like trusts as 
the registered places, and so connected in re82>ect of situation tiiat 
they cannot conveniently be separated therefrom (p). 

466. Charity trustees who hold land on trust for sale or have 
a power of seUing land, other than land vested in the official 
trustee of charily lands, may ap 2 >ly to be registered in the Land 
Rogisti'y with any title with which a proprietor is authorised to be 
re;;i 8 terod ( 7 ). 

But, except as regards land held for charitable uses which can 
be sold without the consent of the Charity Commissioners (r), such 


(d) i.d., those ceHitiod uutler the repealed Act 16 & Id Viet. c. 36. 

(/) Places of lloligious Worship liegisti-atiou Act, Ibdo (18 & 19 Viet. o. 81), 
t. 4. 

(^/) Ibid,, 8 . 6 . 

(A) Ibid., a, 8. v 

(i) Ibid,, 8 . 7. 

(A) IM,, a. 11. 

(0 2hid, 

(m) Ibid,, 8 . 10. 

(ii) Charitable TpubIb Act, 1869 (32 & 33 Viet, c. llO), 8. 13. 

(o) Places of Eeligious Worship Eegistratioii Act, 1855 (18 & 19 Viet. o. 81), 
s. 0 ; Oharitoble Trusts Act, 1853 (16 & 17 Viet o. 137), s. 62. 

(j>) Charitable Trusts (Places of Eeligtous Worship) Amendment Act, 1894 
(57 & 58 Viot c. 35), s. 4. See also He 8t. John Areet iValeyan Mathoditi 
Vhapti, Chtiier, [1893] S (h. 618, the decision of which led to the paasme of 
the Act of 1894, and p« 305, post, 

(f) Land Transfer Rulss, 1903, r. 83. 

(r) Land Transfer Buies, 1903, r. 85 ; ife Church Armtf (1906), 76 L. J. (OB.) 
467 ; and see T^uid Transfer Act, 1875 (38 A 39 Viet c. 87), s. 68 ; and nets (5), 
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applications, like actaal sales, mast be sanctioned by the Charity 
Commissioners («) or Board of Education (i), as the case may be, 
or the applicants must show that they are empowered to make 
the application by the authority of Parliament, according to a 
scheme legally established, or by the authority of the court (u). 

"Where a charity which claims to lie, but is not in fact, exempt 
from the jurisdiction of the Charity Commissioners lias lioen 
registered as proprietor of land, an entry will on the application of 
the Attorney-General be ordered to ho mado on the register 
restraining the alienation of the land without the consent of the 
Charity Commissioners («’)• 

Where the land is vested in the official trustee of charity lands, 
he is registered as the first proprietor of it, (1) on the production of 
a conveyance to him, or (2) on the production of an official copy of 
the order of the court or of the Charity Commissioners vesting the 
land in him, accompanied in either case by a conveyance, if any, 
to the administering trustees, or (fi) on showing that under 
some statute the land is vested in him, and on production of 
evidence that the requirements of such statute have been complied 
with (x). 


Part VI. — Appointment and Removal of 
Officers, Ministers etc. 

Sect. 1 . — College Elections etc. 

467. The Charitable Trusts Acts do not extend to the universities 
of Oxford, Cambridge, London, or Durham, or any college or ball 
in such universities (a), or to the colleges of Eton .nid Wincliester (b)i 
so that neither the Charity Commissioners nor tne Board of Educa- 
tion are entitled to interfere in the administration of such universities 
and colleges. 

Questions relating to college and hospital elections generally are 
determined by the visitors in accordance with the statutes which 


(«) lAud Transfer Buies, 1903, r. §3; Charitable Trusts Amendment Act, 
1855 (18 & 19 Viet. c. 124), s. 29. The Charity Commissioners do not os a rule 
consent to registration unless the land is first vested in the Official Trustee of 
Charity Lands. If the Charity Commissioners are satisfied that the laud is 
exempt from their jnrisdicrion, they give a certificate to that effect, which may 
be produced at the Land Begistry (60th Beport of the Charity Commissioners, 
1903). 

{<) lAud Transfer Buies, 1903, r. 86. 

(k) Charitable Tmsts Amendment Act, 1866 (18 & 19 Viet. c. 124), s. 29. 

(is) A.-0‘ V. Natiwal UotpiUA for the Belief and Cnrf. nf the Paralyeed and 
BmlaOie, [1904] 2 Ch. 252 ; see also Be Church Army (1906), 76 L. J. (CH.) 467. 

(*) Land Transfer Buies, 1903, r. 83. 

(a) n*»««4iable Trusts Act, 1863 (16 & 17 Viet, c. 137), s. 62 ; and see p. noi, 

^°*^) Charitable Trusts Amendment Aet, 1866 (18 & 19 Viet. e. 124), s. 49 ; and 
■ea p. 304, pud. 
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CHAmnn. 


HBCT. 1. 
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etc. 

Forfeiture of 
fellow8hi[). 

Non-compli- 
ance with 
condition of 
fellowship. 


Forfeiture 
under college 
statutes. 
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living. 


Right of 
nomination 
to a living. 


Kleotion 
by hihalii- 
tonts and 
{Mirishioners, 


474. The pasning of an examination may be a condition precedent 
to election to a fellowship, but it does not follow that superiority in 
the examination gives an absolute and unqualified title to be elected, 
unless there are words to this effect in the college statutes (/). 

475. The acceptance of a professorship may under college 
statutes cause the professor to forfeit his fellowship (g). 

AVhere a condition, e.g. that a certain portion of the fellowship 
term should be spent abroad, is attached to a fellowship, and the 
fellow, after receiving the emoluments for some years at home, 
resigns the fellowship without going abroad, acceptance by the 
trustees of the fellow’s resignation dispenses, it seems, with the 
comlition, and consequently the money received by the fellow, need 
not be refunded. ]3ut in such circumstances the trustees might 
refuse to accept the resignation and compel the fellow either to 
comply with the condition or refund (h). 

Where the question is whether a fellowship has been forfeited 
under college statutes, the expression “ a collegii cmolumentig 
rccedere. ” means absolute forfeiture, not merely temporary suspen- 
sion, and the word discedere as applied to a fellow vacating his 
fellowship is not confined to a vacancy created by death (j). 

476. If the qualification for holding a college living is that the 
person to be presented shall not when the living is vacant “ be 
presented, instituted, or inducted into any other living,*’ a previous 
resignation of another living is siiflieient compliance ^Yith the 
condition (k). 

Skct. 2. — Ministers of the Established Church and of Chapels of 
Ease and Perpetual Curates. 

477. According to the general ecclesiastical constitution, the right 
of noininatioii to u living is vested in the bishop of the diocese or 
in a private patron (/), The right of nomination to a living may, 
however, ho vested in trustees, parishioners, or inhabitants. 

Where an advowson is held in trust for the inhabitants and 
parishioners of a particular i3lace(7?i)> the majority of the electors 
are entitled to nominate the parson, and the trustees must present 

(/) JL V. IfntfiTd Cottey€{mS). 3 U. Ih I.». 693, 698, 699, 701. Other cases 
relating tu the construction of college statutes with respect to fellowship 
exaniinatioiis are parte St. John's Cofhye, Cambridye {IS'SlY 2 llii.sa. & M. 
603; lie Downing CMeye (1837), 2 My. & Cr. 642 ; iratsofi v. All Souls' ColUye^ 
OxJ^d (1864), 11 L. T. 166. 

((/) Ex purte EdUston (1834), 3 3.)e O, M. & G. 742. 

(/*) .4.-6'. V. Stephens (1737), I Atk. 358. Queers whether it would not be the 
duty of the trustees to refuse to accept the resignation. 

Jis St. Catherines Hall, Carnhridffe (1849), 1 Mac. & G. 473. 

§ IItyes V. Exeter Cdityt, Oxford (1806), 12 Ves. 336. 

Herbert 'v. JVeatmwsjieT {Dtanand Chapter) {\T1\), 1 P. Wms. 773; A.-O. 
V. Seoti (1750), 1 Yes. Sen. 413. 414. See further, title Egcussiastioal Law. 
As to when the trust of an advowson is charitable, see pp. 113, 124, ante; 
A.-C. V, (1875), L. li. 20 £q. 483, 491; Re St. Stephen, CoUman Street 

(1888), 39 Oh. 1), 492, 604. 

(m) As to the meaning of ** parishioners and inhabitants,’^ see note(a^), p. 165, 
ante; A.-O. t. Father (1747), 3 Atk. 576, 577 ; Fearon v. WM (1602), 14 Yea 
16, 24; Edenhorouyh y. CamtsTbury [Archbishop) (1826), 2 Enas. 93, 104. 
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the nooiined of the electors (n), if on other grounds the election ia 
valid (o). 

Where the right of election is vested in the parishioners, the 
question whether they must also be ratepayers may be determin^ 
by usage (p). Where the ratepayers are the electors, only those 
who have actually paid rates may vole (q). 

'In the election by parishioners of a vicar, Jews aro eutitlod to 
vote, but not Roman Catholics (r)> 

478. Inhabitants and parishioners who have the riglit of nomi- 
nating a minister may by common consent bind Ummselvos to a 
particular mode of election (n). 

Elections by parishioners may bo by ballot (t), but voting by 
proxy is not allowed, unless authorisod liy the trust deed (a). 

Nomination to a iwrpetual curacy may be made by parol (//). 

The right of nominating a parson which was vested in parisliionors 
of parishes in London is not transferred to the borough council (c). 

479. Where the right to elect a vicar is vested in the parishioners 
and the trustees jointly, an election by the parishioners and a 
majority of the trustees is valid (d), and tho majority of the trustees 
may require the dissentient minority to concur in tho presentation {<■). 

Elections (/) and presentations (< 7 ) by trustees are not invalidutod 


(«) A.-G. V. Parker (1747), 3 Atk. Jj7(!, r>77 ; Ptaron v, HV/'ft (1803), 14 Vsb. 
13; A.-G. V. Uutlrr (1768), 2 ItuHS. 101, n.; K'li'nhtrimijh v. ('aiitfrlmry (Arc/i- 
6iV(f^) (1826), 2 Ilu8<. 93, 104, 10.’>. As lo Ibo jiropor iciuodj whi'ii Irusleos 
nifuse to jiresent, seo R. v. Orion Virarmie Tntelmi (1849), 18 L. J. (u. u.) 321. 

( 0 ) A.-G. V. Cumhg (1843), 2 Y. & (\ Ch. Cas. 139, l.il. 

Ip) A.-G. ▼. Parker, supra, at ]>. 577; A.-G. v. Forster (180.')), 10 Vtw. 335, 
338; A.-Q. V. Neweomhs ^Wi), 14 Yea. 1; Kitenhoroni/h v. Ponierhury {.irth- 
hishop), supra, at p. 107. Seo also Faulhirr v. Flyer (1823), 4 11. & (1, 449. 

{q) JiiUnborough t. Canterbury {Arch bishop), supra, at pp. 110, 1 II ; conjpuro, 
on the other liand, A.-G. v. Forster, supra, at p. 339. 

(r) Edenborouyh v. Canterbury {Archbishop), supra, at p 111, n. 

(») A.-G, V. Neiccomhe, supra, at p. 10. 

(() Shaiov. Thompson (1870), 3 Ch. I). 233; aoo, howovfr, Faulkner v. Ftyer, 
supra; Eitenhurmigk v. Canterbury {.irehbishop). supra, at p. 93, where it 
woe held that euch olectioim in net l<e bj’oiieii polling. Ah to when tb» eourt 
will interfere to set aside an irreKiibir eleetion, wo Dauiesy. Bauks (1836), 

Ij. J. (cm.) 274 ; R, v. St. Mary, himbeth (1838), 3 Nov. & K (k. w.) 410; Shaw 
T. Thompsem, supra, atp. 2.51. 

(a) Wilson v. Dennison (1749), Ainh. 82, 8*. also reported sub non, A.-G. v. 
Prolt (1749), 1 Yes. Sen. 413. The rale is dilh'rent with regard to signing pro- 
sentation (iWd.). As to proxies, seo also Jfiuoard v. Ifill (1888), 37 W, K. 2i9. 

(M A.-a. T. Drereton (1752), 2 Yes. SAi. 42.5, 429. 

(c) Carter v. Croplty (1857), 26 L. J. (cn.) 246, C, A. ; and see Metropolis 
Management Acts, 1855 (18 & 19 Viet o. 120), and 1856 (19 & 20 Yict. c. 112), 
as amended by London Government Act, 1899 (62 & 63 Viet. e. 14), s. 4. Si-o 
also A.-a. V. Draper^ Co. (1857), 27 L. J. (ch.) 642 ; Re Ilayte's Estate (1862), 
31 L. J. (cb.) 612 ; and generally title Muraorous. 

(d) A.-O. V. Cuming (1843), 2 T. & C. Oh. Oas. 1.39 (dissentient trustee) ; 
A,-0. T. pAnoson (1867), .36 L. J. (CH.) 130 (one trustee ineapaWe of acting). 

(e) Co. Litt. 186 b; A.-G, r. Srnti, supra; A.-G. v. Cuming, supra; A.-G. 
T. Powis {Earl) (1853), Kay, 186, 201 ; contra, Seymeoir v. fhnnet (1742), 2 Atk, 
482, 48». 

(/) A.-a. T. Cuming, supra; A.-O. v. Nnrfl, supra, at p. 415; see also 
Davis V. Jenkins (1814), 3 Vee. & H- 151, 159. 

(y) A.-O. V. LUtkfiM {Bishop) (1801), 5 Vee. 825; see also A.-O, T. 

(1716), 9 Two. 748 Qmeeqtatioq by so]* ■nmviijg trustee), 
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oil the groand that the full aomber of traeteee directed bjr Uw 
instrument of trust lias not 1)een kept up. 

480. Notice of a meeting to elect is not a mere formality (h). 
Unless all the electors have notice of the meeting, the election is 
invalid (t), but it is not rendered iijvalid by the fact that the 
meeting t^k place after the expiration of the prescribed period (k). 
The notice need not be in writing (i). 

481. No person can, in the absence of special custom (tn), be 
authorised to preach publicly within a chapel of ease, open to the 
inhabitants of the district, without the consent of the rector or 
vicar of the parish (n). So, too, in the absence of agreement to 
the contrary, whenever a chapel of ease is erected, the incumbent 
of the mother church has a right to nominate the minister (o), but 
he has no right to nominate the chaplain of a private chapel (p). 

482. The court may restrain by injunction the presentation to 
the bishop of a minister improperly elected (q), but cannot order a 
bishop to induct a minister who has been validly elected (r). 

483. The policy of the Established Church is to give the 
minister an estate for life in his oilice(«). Perpetual curates also 
hold oflica for life, unless deprived hy the ordinary (t). The 
api)ointmont of a private chaplain hy the owner of the chapel does 
not confer a freehold interest; it merely gives him a permission 
to enter (a). 

Sect. 8. — Ministers of Dissenliiitj Bodies. 

484. Ministers of dissenting bodies mast bo appointed or elected 
in accordance with the provisions, if any, of the trust deed 
establishing or regulating the moeting*hoase or chapel (b). 

Where the right to elect a minister is vested in the congregation. 


(^f) V. Cftminff (181*1), 2 Y. ^ C. Cli. Cus. IJlfl, 151. 

[i) A.-O V. Srott (1749), 1 Ves. Son. 418. 418, 417, whoro notico was neoeasary 
undor the express torms of the trust; but it is conceived that the propoHitiou 
would bo true generally. 

(^) JUd, at p. 415. 

(/) V. <7u7mv(f^ supra, 

(m) Farmv<*rth y. Vhesier {Bishop) (1825), 4 B. & C. 555, 568. 

{v) Shelford, Jjaw of Mortmain, p. 721. See ^f(tcAUi$t€rv, RuthuUr {Bishop) 
(1880), 5 0. r. D, 194 ; Fesfdtt v. Wailace, [1901] i\ 854. 

(o) Dixon V, Kfrshaw (1780), Auib. 528; MnrABister v. Ititchssitr {Bishop), 
supra, • 

(«) Nerliert v. iresfwwsfer {Dean ami Chapter] (1721), I 1\ Wins. 774. 

{q) OafUr ▼. Cfr<pley (1857), 26 L. J. (Cll.) 246, 256, 0 . A. ; see also A.-O^ y. 
ForsUr (1804), 10 Ves. ild, 341 ; A,-0, v. Fowls (Karl) (1853), Kay, 186, 230. 
In V, St, Crtfss Hospital (1854), 24 L. J. (cfl.l 148, the court by injunction 
resiraiued a uburohwai’deu from interfering with toe performance of service by 
a minisiar in a church to test the questiou whether the bnilding was a patten 
church or not,. 

(r) Ai*0, V. Cumin^t fs^orat p. 155, n., commenting on Edenhorougk y. 
Canfer^ttf^ (.4rc55fs5of0 (1826), 2 Buss. 93. 112. 

(s) ut.-(/.y./Wsoft(i817X3Mer.353, 403; and see title EocLBSiASTlOAl. Law. 
h) A,*0, y. JlrersttoH (1752), 2 Ves. Sim. 429. 

(a) Shelford, Lawof Mart.timiii,'721. 

(h) A,*0, y, Pmnon, snpra, at pp. 402, 403* As to ministors in gensfali see 
Mtle Eoci4»iAaTiOAn Lait. 
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it is exercisable bj the majoritj ol the congregation (c), and M a 
role the electors mast be communicants, and not merely seat- 
holders (d). 

li the right is vested in the trustees, an election by a majority ot 
an appointment by the representative of the last surviving 
them (e) or by a majority of the survivors (/) is valid, but not 
trustee (y). 

If the trust deed does not provide for the mode of election, an 
inquiry may be ordered to ascertain the established usage (it), 
though the court will not necessarily be governed by usage (i). In 
such cases the majority of the congregation is generally entitled to 
choose the minister (ir). 

The enactment (f) which, in the absence of express provision in 
the deed of trust, makes twenty>five years’ usage conclusive as to 
the particular doctrines fur the teaching of which a meeting- 
bouse is to be employed, does not apply to questions whether the 
provisions of the trust deed have been observed with regard to the 
election of a minister (m). 

485. ^Vhere the congregation are entitled to elect, an election 
of a minister is invalid if due notice of the meeting to elect is nut 
given, or if the electors are not confined to members of the 
congregation (»). 

486. The office of a minister of a dissenting body is not com- 
parable with that of a clergyman of the Church of England. The 
tenui'O of the latter is permanent in tUo sense that the congregation 
have no power to terminate it(o)p but a dissenting minister is 
engaged on a private contract (j?). Such ministers may under the 
provisions of the trust deed ({), or, in the absence of express pro- 
vision, according to usage (r), be appointed for limited periods. 


(c) Daris V, Jfithim (1814), S Ves, k B, 151, 155 ; and compare FmrmT, Wthh 
(1807), 14 Yes. 13, 24, where the majority of the congregation waa held entitled 
to elect a vicar. 

id) LMby. /^irwic (1828), 2 Russ. 114; v. Ahsd(\m\ 7 Sim. 321. 

le) A,-Q. V. Lament (18ti(i), 36 L. J. (on.) 130.’ See also i*erry v. Shipway 
(1859), 28 L. J. (OH.) 600, C. A. ; Cooper v. Gordon (1800), L. B, 8 Eq. 249 ; 
and cr.mpare Coojter v. Whitehou^e (1834), 6 0. & P. 545. 

(/) A,~G. V. Kateson, 8nj*ra, 

^) IhivU V. JenJcivB^ eupra, at p. 159; see, on the other hand, y. 

Liioh^ld {IMiop) 5 Vee. 825 (cbnrch patronage). 

(h) Davii V. JcttkitiB, Bupru^ at p. 159; Leslie v. Jiimie, eaitra; y. 

Ptan&n (1817), 3 Mer. 353, 403, 420, 

(I) Ibid., at p. 403. 

(Jk) Davie y. JeMue^ eapra; A.-G. y, Aked^ supra ; A,~G, v. Joms (1835), 
Shelford, Law ot Mortmain, 765, n, ; Cooper v. Gordon^ supra.. 

(0 Konooufonnists' Chapels Act, 1844 (7 & 8 Yict c. 45). 
im) A.-G. Y. Murdoch (1852), 1 De 0. M. A G. 86, 144, G. A. 

(a) Ferry y. Shipway (1859), iupm, at p, 666; see also Jt. y. Dagger Lane 
Cbapd {Trustees) (1804). 2 Smith, K. K 20. 

{e) SkeUbrd, tiaw of Mortmain, 762; v* Pearson^ tapra, at pp. 402, 420; 
Oeeper v. Gordtm, eupra. 
ip) I ML 

\f) Perry y. Shipway^ supra ; Dean y, Besmdt (1870^, 6 Oh. App. 489. 

(r) 4.-V. v- PeareoHt #wpra, at pp. 4l2i 413, 4^9; A.-G. ▼. 4 £m, ttipra. 
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or for life («). If no period of office is agreed upon, the minister is 
removable at pleasure (t). A life appointment is terminable on 
grounds of misconduct (<*). 

487. The minister of a dissenting chapel has not in that 
character any legal eslato in the buildings. He is merely a 
tenant at will of the trustees in whom the legal estate is vested (/>). 
The uso of the pulpit is only a privilege in the nature of an 
easement (r). 

If the trustees demand po.ssesKion of a meeting-house, and the 
minister refuses to deliver it up, ho becomes a trespasser; but if 
he has boon improperly removed, ho has his remedy against the 
trustees in e(iuity(d). 

488. The court will interfere by injunction to restrain the 
election of an improper person (r), or to restrain a minister 
who has been properly dismissed from officiating (/), unless the 
power of removal has been exercised oppressively (f/), or to restrain 
a minister itnproperly iippointed (/t) from officiating or retaining 
possession of the mecling-lmuse (i). But a minister, whether duly 
appointed or not, who is officiating in accordance with the trust 
deed will not ho removed by the court i)euding an action for the 
regulation of the meoting-honse (Ic). 

The court will grant a mandamus to compel the trustees of a 
meeting-house to admit a duly elected minister (f), but will not 
grant a mandamtis for restoring one dispossessed unless ho can 
prove ajirimii fade title to his office (»»). 


(«) A.~a. V. /V trson (1817), a Mor. .15:1, 413 ; h>r(er v, Clarke (1820), 2 Sim. 
620 : Vwf^r V. (l.S(J!»), J,. 11. 8 Kq. 219, 258, 250. 

(0 Ihiil. 

{n) (‘mi. Die:, tif. XXV., pi. 2S; w»n l.vmm v. General Council of AMical 
I’jiNnifioii and Jh'f/isfrafinti (INJX)), Ch. D. IiS3, 

(h) lh>c V. (ISiSO). 8 li. J. (o. .«?.)( 1C. Ti.) Doev, (1830), 8 

Tj, j, (o. a.) (ic. ».) 311 ; Perrtf v. Shiptrai/ (IS,^!)), 2S L. J, (CH.) OiiO, C. A. ; 

V. GordaUt itnpra ; son also Spurffin v. W/iiie (18150), 2 Gilf. 473, whero 
an injunction was j^rantofl restraininjc tho agent of a roligioua society who had 
been jiroporly dismissed from disturbing the possession of the managing body 
of tho society . 

(c) /W V. Joncs^ ^njira, 

(d) lin’d. 

(c) Milltijun V. Milchcll (1833), 1 My ^ K. 440. 

(/) V, WfUh (1844), 4 IlnTfS o72: A,-(7. v. Munro (1848), 2 De G. & 
Sin, 122v 190; A.-iK v, Murdoch (1852), 21 L. J. (cn.) 694, C. A.: Cmiier v. 
Gordon, ^upra ; Glen v. Gre^ (ISS2), 21 Ch. 1). 513. 

(f/) Pcan V. //eiiwfff (1870), 6 Ch. App. 489, 494; see also Daugar$ ▼, Itivaz 
(1800), 28 Bonv. 233. 

(A) Perry v. ^7n>f^•ay, supra; see also Porter v. Clarke (1829), 2 Sim. 620. 

(t) llroom V. l^ummers (1840), 10 L. J. (cii.) 71. 

(k) Foky V. JVmUner (1820), 2 Jac. ^ W. 245, 247. 

(/) R. V, Parker (1762). 3 Burr. 1265; see also Davis r* Jenkins (1814), 3 
Ves.&B. 155. ' ' 

(iw) /{, Y» Mham (I 790 )j 3 Term Bep. 
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4. — Schoolmag/ert. *• 

4S9. As schools are in many cases charitable inslilutions, so masters, 
schoolmasters may be ofticers of charities («). — 

Retard must be paid to the instrument of trust founding' or 
establishing the school whore it provides for the ap[K)intmcnt or 
removal of schoy(lmasterB(e). 

In certain cafes the founder, or his heirs (p), or his grantees (9), 
or the visitor (r)| have the right of appointing masters. 


Part VII. -Trusteesr 

Sect. 1. — Corporatiom and quaHi-Corporations as Trustees* 

490 . Corporations no less than individuals may as a rule be Oorjioratiunf 
trustees for charitable purposes (fi). gi*u«raliy. 

Eleemosynary corporations, whether the members thereof par- E!«ero<*8.vijwy 
ticipate in the charity (/>) or not (c), are trustees of their corporate i*orporftt’ioiiM. 
property. They may also undertake the execution of special trusts 
connected with the objects of their foundation (t/). 

Civil corporations, as, for example, livery companies of the City (Svii 

iH>ri>orattont, 


(n) See tliia subject fully dealt with under title KnTio\Tio.v. 

(o) A,-G, V. Carrhufion (/’^orr/) (IS.'iO), 4 De 0. & Sij^. 140 ; and see Wrlf/ht v. 
ZHtand {Marquia)^ [1008] 1 K. B. C3, <1 A. The tenure of iiia.stord of endowi^d 
schools 18 rendered more secure by the Kiidowed Schools (Mu8t.ora) Act, IfKKS 
(8 ^w. T, 0. 30). 

(p) Legh v. J.ewis (ISOl), 1 East, 301, 303. 

(9) A,-G, v*,Ewehne Aimahon^t (Ckaptaina ttc,) (1833), 1^2 L. J. (cii.) 810, where 
it was held that the right of ajfpoiiiting a master of a hosjiitul may Ifu severed 
from a manor. 

(r) Legh v. Lewis* supra, 

(а) Flood's Case (1013), Hob. 130; A. -(7. v, Tancred (1737), I Eclen, 10, 
14; A,~G,y. Brentwood HchoU [Master) (1833), 1 My. & K. 37C, 300; A,^(J, v. 
Liverpool Corporation (1833), I l^fy. & Cr. 171, 201 ; Lneorporaied 18V Wc/// 
V. Richards (1841). 1 Dr. & War. 238, 302, 303, 307, 331. Tor other iuBtiincos 
of corporations acting as truHtees for chariti<$8, isoe also Ihnuet College v. 
Londm [Bishop) (1778), 2 Win. Bl. 1182 (devise to college for oho,ri table um<»); 
A.-(7. V. Laiuler field (1743), 9 Mod. liep. 280 (devise to hospital); Sffcietg for 
PropogatUm of the tlosml v. A.^G. (1820). 3 Kush. 142 ; He Manchetder Hngal 
Injirmary (1880), 43 Ch. D. 420; Grant on Corptirations, 100, 110. As to the 
incorporation of charity trustees, see p, 314, pobt. As to the cajiacity of a 
corporation to be a trustee jointly with an individual or individuals, boe 
IMies Corporate (Joint Tenancy) Act, 1899 (02 & 03 Yict. C. 20) ; lU Thompson ^ 
[1905] 1 Ch. 229; and title Tkusts and Tkusteeh. 

(б) LydiaU v. JFoach (Sir John) (1700), 2 Vera. 410, 412 ; and see pp. 282 d seq,. 


post. 

(c) /hid. 

(d) E.g,, in the case of educational foundations, trusts for additional follow- 
ships (A.-O. ▼. To/W (1747), 3 Atk. 662 ; A.-G, v. Whorwuod (1750), 1 Ves. Sen. 
684, 537 ; A.~G. ▼. Blood (1816), Hayes &, Jo. Ap]>endix xxi., xxxv. ; Ex parte 
Ings (1831), 2 Buss. & M. 690. 590 ; and see A.*G. v. Calherint Hall (ATiufer) (1820). 
Jac. 381 , 400 . as to the necessity for visitor's consent) ; for scholarshijm or prices 
{A.-G. V. Talbot^ supra ) ; for maintenance of schends connected with the founda- 
tion (A.-(7. ▼. Coi'us Colhge (1837), 2 Keen, 150); for presentation to livings 
eounected with the foundation (Qrssn v. Ruthsr/orih (1750). 1 Yes. Sen. 462, 473). 
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of London (e) and municipal corporations (/), are in many c^UM 
also trustees of charities. Since 1885 (jr) municipal corporations 
must be regarded as charity trustees of the borough property (/t)* 

491. Corporations may have merely a limited capacity for bold- 
ing property on trust (t). Thus, colleges in the universities 
cannot undertake trusts inconsistent with their foundation (k). Nor 
has a corporation created by statute (Z) or otherwise (m)^ for a par- 
ticular purpose any capacity beyond the object for which it was 
established. 

Parsons, as corporations sole, may not hold copyholds (n) or 
chattels real or personal (o) for charitable uses ; their capacity to 
hold freeholds for such uses is doubtful (p). 


(e) v. Grorera* Co. (1843], 6 Beav. 62C. 

( f) Sholfoid, Law of Mortiuani, 738 ; Colchester Corporation y, Lowten (1813). 

1 Vefl. & B. 226 ; v. Shreivahiry Corjmation (1843), 6 Beav. 220; Gort v. 

A.-O. (1817), 6 Dow, 186; Christ's Hospital v. Grainger (1848), 16 Sim. 83; 
lie Ludlow Charities (1837), 3 My. & Cr. 262. 

Under the Munioipd Ooiporations Act, 1835 (5 & 6 Will. 4, c. 76), s. 71 (sinoe 
repealed), all property real and i^eraonnl then held by anv municipal corporation 
or any of the members thereof as such upon any charitable trusts was vested in 
iiiclividiial trustees appointed by the liord Chancellor; see A.-C. v. Fo/der 
Corporation (1852), 2 tie G. M. & G. 507, 515. As to the cases to which the 
Act applied, see Tiulor, Law of Chaiities and Mortmain. 4th ed., p. 793. 
Provision for vestinf' in the new trustees the legal estate in charity 
property which remained (Chrisfs Hospital v. Grainger ^ «unro, at f). 102) in the 
corporation under s. 71 of the Act of 1835 was made by tno Charitable Trusts 
Act, 1853 (16 & 17 Viet. c. 137), s. 65; see lie Huntingdon Municipal Oharitifs 
(1859),27Bottv.2l4. 

(g) the passing of the Municipal Corporations Act, 1 835 (5 & 6 Will. 4, c. 76). 

(h) See p. 284, post, 

(i) Shelford, J<aw of Mortmain, 28. 

m A.-G. V, Jr/icrwood (1750), 1 Ves. Sen. 5.34, 537 ; A.-C. v. Tawred (1757). 
1 Kaen, 10, 15 ; Grant on (^or^rations, 109, 124, 

(7) See National Manure Co. v. Donald (1859), 28 L. J. (ex.) 185, 188; Putney 
Oi'm^srers v. Lmulon and Siynth irestem Hail. Co. (1891), 60 L. J. (q. b.), per Lord 
Esfier, M.R., at p. 439. It follows from these coses that statutory corporations, 
such as railway or canal ^mpanies, cannot, unless expressly empowered by 
statute, be trustees for charitable purposes. 

(f/i) See Incorporated Society Y, l^ice (1844), I Jo. & Lat. 498, The Chamber- 
lain of the City of London is a corjmration sole for the purpose of taking 
recognisances, obligations etc., in tnist for the portions of orpnans (Grant on 
Corporations, 629 ; Fulwood^s Case (1591), 4 Ca Bep. (f4 b, 65 a ; Byrd v. Wil/ord 
(1593), Cro. Eliz. 464). 

(fi) Grant on Coqtoratious, 630. See titles Cor tholds ; Corporations. 

(o) Shelford. Law of Mortmain, 28 ; and see title Corporations ; Fulwood^s 
Caee, supra; A.-O. v. Buper (1722), 2 PTWms. 125; aeoRmndl v. fAnroln (BMtop) 
(1827),^5 L. J. (o, 8.) (K. B.) 320, 329, 332 ; Hopkinson y. Ellis (1842), 5 Beav. S4. 

(p) As an ecclesiAstical corporation sole has, according to some authoritiest 
merely a qualified or limited fee of the estate of which he is seised as in right 
oi Kis church (see Littleton, s. 644 ; 1 Co. Inst. 300 b, 341 b; Marlborough 
^uke) T. Si, John (1852), 6 De G« ft Sm. 174, 178 ef sea. ; Etxiesiasticdl 
vomfuUsimmre v. Wodeliouse^ [1895] 1 Ch. 552), it is submitced that suc^ a 
corporation sole has no capacity to take a complete and unquail^ed fee simple 
upon trimts which may, for ^ample, involve leasing, conve3nng, cutting timber 
etc. — tlungs which an eodeeiastiGid corporation sole has not an unliinited power 
to do (Marlborough (Duke ) ?. St. John, eupra). On the oUier hand, it may be 
Mud that, ammmgthe oorporatioii sole has a licence in mortmain, thm is no 
legal objection to a conveyance heiM made to such ooipoxation for idiaritable 
eieo; eee BanisteFs Cam (1600), Duke on Charitable Ueee, 139; Chrant on 
Oorpomtions, 648. 



Part vn..^l^csTEKs. 


482< ChurcliwardeQS possess a ^taut-corporate capacity to hold 
property, inclading personalty («), bnt not realty (6), for ohoroh 
purposes (c). 

Churchtrardens and overseers are also a ^tuin-corporation (d) for 
the porpose of bolding property connected with the affairs of the ^ 
church or for ecclesiastical charities in rnral parishes (e), and in 
parishes within a metropolitan borough {/). ( 

The legal interest in all property formerly (a) vested in overseers ' 

C 

(a) Shelford, Law oi Mortmain, 28 ; A.-(L v. Jiuper (1722), 2 P. Wma. 125 ; 
and BOO Tuffnell v. Couatahic (1888), 7 L. J. (q. b.) 106. 

(b) Shelford, Law of Mortmain, *20 ; A.~0, v. avpta ; Grat*etwr v. IJatlum 

(1767), Amb. 643, 644 ; Withndl v. Gartham (1705), 6 Torm liop. 388, 306 ; oxoopt 
in the City of London {FtU v, OJidal Truatee of Oharittj Laniia^ [1808] 2 Ch. 
44, 51, O.A.). In some early C4Lsns it appears that churciiwardens wero created 
corporatione by letters patent with |K>wer to hold land (Shelford, Law of Mort- 
main, 29; Kya on OorjiorationB, Vol. 1., 31). Churchwardens, in tlie absonoo of 
statutory power (sec, for example, Poor Kolief Act, 1819 (59 Goo. 3, o, 12)), 
cannot sue or bo sued in any coriiorute name \^FvU v. Offinal Trustee of Charnff 
Lands, supra, at p. 51). 

(c) Property vested in churchwardens alone was imt tninsfoiTod to the parish 
council by iholjocal Qovenimeiit Act, 1894 (56 & 57 Yict. c. 73) (Boes. 5 (2) (c)), 
nor were their jiowers, duties, and liabilities, bo far aa they related to the alTairs 
of the church {ibid., h. 75) (n* te charities pencrally, iriterforod with {ibid,, 

8. 6(1) (b)). Aj 5 lo churchwardens prenerally, b'oo title Ecclissiahtjcai^ Law, 

(d) See Poor Iteliof Act, 1819 (59 Geo. 3, c. 12), s, 17, for the purposes of 

which the binly (;orpor:ite must consiMt of two overseers and a churchwarden or 
churchwardens {IVitoiUork (iibaou (1S25), 4 11. (*. 462; (ifJtwuU v. IClkins 

(1845), 13 M. & W. 772; /></<; v. Ililey (1830), 10 P. ^ 0. 885; Em parU 

Anneslqj (1836), 2 Y. & C. 350; Hmith v. Adbin^ (ISll), 8 M. & W. 362, 
370; Gouldsw&rtli v, Knitjhts (1843), 1! M. A W. 337). Heo also Ward % 
Clarke {IBii), 12 M. 5c W. 747 ; Kletirky, Farris (piOl), 69 J. P.41 ; Westminster 
Cnrporatiotv v. Marlin > iu-tliC’ Fields (ficar) (1906), 23 T. Ii. K. 112 ; //aiyh v. 
West, ri893]2U. P. 19, P. X. 

(c) Local Govoninioiit Act, 1894 (56 & 57 Viet. c. 73), s. 5 (2) (c,). As 
to the transfer to the jiarish council of a riinil parish *4 tho legal interest 
in other property vested in them, soo ibid, A« to tho mean, .j: of '*ccclo8iaHtical 
charities,” see ibid., s. 75; He Ptrry Ahnsiwnses, lie ll^-f Charity, [1899| 

1 Ch. 21, C. A. ; Itc K/jcndluffes Charity (1900), 83 Jv. T. 498; niul oi ‘‘atlaifs 
of tlio diuich,” see Local Govi'i nment Act, 1894, 8. 75. In Siivicoey, iHhirk, 
[1808] 2 Q. B. 555, 0. A., it was hold that an allotment of land mode imunr tho 
Inclosui’e Act, 1845 (8 & 9 Viet. r. 118). hs. 34,^ 73, te tho church wardens 
and overseers of a pal•i^U for certain charitable trusts, vo»(od the legal estate 
in the land in them. The ellbct of the Local Government Act, 1894, s. 5 (2) (c) 
(see note {h), p, 258, }^si), would, no doubt, to transfer such an estate to tho 
parish council. As regards jiropert.y held by the bmly corpr»rate contemplated 
1^ the Poor Belief Act, 1819 (59 Geo. 3. c. 12), s. IT (see note (d), supra), tho 
Act of 1894 has made no alteration in thb law, except tliat under s. 14 (2) the 
overseers may be replaced by other persons. 

(/) London Qovemmeiit Act, 1899 (62 & 63 Viet. c. 14), s. 23(4). As lo the 
transfer to the borough council of the legal interest of all other property vested 
either in tho overseers or churchwardens and ovorseers of any pansh within a 
metropolitan borough, see ibid., ^23 (3). , . ^ i.- i. 

(g) Poor Belief Act, 1819 (59 Geo. 3, c. 12), s. 17, the chief object of which 
wiu the protection and administration of parochial projicrty {Gmldeworth v. 
KwgliU, eupra), vested in churchwardens and oversocr*? as a corporation, 

or empowered them to lake and hold (Ex parte Anuedey, supra } s^iih v. 
Adkins, mtpra; Ward v. Clarke, supfxi), lands assured f» Ihcm m trust for the 
parish* or already belonging to tho parish^ including freeholds (Em pfsrte 
Dee a. Billett (1845), 7 tt. B. 976; He PaddingUm Charities 
(1837), S Sun* 629; Re Dixon (1853^ 1 W. B. 244 ; Re Madsney Oharitks, 
Jfo partt ilTtcAoBt (1804), 84 L. J- (««.) 188). Lands •• bstongini; to the 
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or ehnrohwardenB and overse^ of rand paridiM^.fbr pacmdkial 
purposes other than ecclesiastical u now vested in the parish 
council (Ai), or, where no council exists, in the chaixman of the 
parish meeting and the overseers of the parish as a corporation (t). 
So, too, the powers, duties, and liahilitieB of the overseers or of the 
churchwardens and overseers with regard to the holding i^d 
management of property so transferred are vested in the parish 
council or parish meeting (k). 

493. Under the School Sites Acts grants may be made of land 
to the minister, churchwardens, and overseers of the poor (1), or to 
the minister and churchwardens alone (m) and their successors as 
a corporation, for the charitable purposes mentioned in the Acts, 
but otherwise a minieter and churchwardens do not as a rule form 
a corporation (n). 

494. A Pioman Catholic bishop (o), a Dissenting minister (p), a 
principal of a college, a mayor or bailiiT of a city {q), or the officers 
of a corporate body (r), and their respective successors, are not recog* 
nised by the law as corporations, and consequently cannot be 
trustees for charitable purposes in a corporate capacity, though the 
particular individuals named may act as trustees (s). 

495. Trustees consisting of the incumbent and two house- 
holders owners or occupiers of land in a parish, and forming a 


parish ” include lands belonging to, or the rents of which are applicable to (he 
repair of, the pariah church (Dot r. Hilty (1830), 10 B. & 0. 886 ; Doe v. Terry 
(1836), 4 Ad. & El. 274; Iht v. CvrktU (1836), 4 Ad. & El. 478; Allaton v. 
StorA: Vl838), 9 Ad- & El. 266, 267 ; Ooiildstrorih t . KnighU (1843), 11 
M. & W. 337 ; RumMl v. Muni (1846), 8 Q. B. 382), and leaseholds (A Merman 
V. NtaU (1839), 4 M. & W. 704 ; Doe v. /tugeley Oveneert (1844), 6 Q. B. 107), 
but uot copynolds (.4. >6. y. Ltvnn (1837), 8 Sim. 366, 370 ; Re Paddington 
Charitiet (1837), 3 Sim. 629). 

The Act did not vest in them property subject to speoial trusts wholly or 
partially limiting tho discretion of the trustees os regards the objects or the 
mode of implying relief (SI. Nidiolm, Deptford {Ohurehumrdent) y. Skelditty 
QS47), 8 B. 394, 404 ; A.-O. v. Lewin, tupra; Allaeon y. Stark, eupra; 
m HarJeney Oharitiee, Ex parte NMwlle (1864), 34 L. J. (ou.) 169), nor, it eeems, 
property yested in known existing trustees (51. Nieholae, Deptford {Ckuireh- 
wardem) y. Shetchky, eupra, at pp. 408, 409 ; opitlrd, Ex parte Anneeley (1836), 
2 Y. <& C. (kx.) 360 ; Oouldevmrth y. EmghU, eupra ; Doe y. SUUtt (1646), 7 
Q. B. 976 ; Rimball y. Muni, eupra, 

(&) Jjocal Government Act, 1^ (66 & 67 Yiot. e. 73), s. 6 (2) (e). 

(0 Ibid., 8S. 6 (2) (o), 19 (6), (7). 

(k) Ibid., a. 6 (1) (o) (iii.). 

((} Sdtool Sites Act. 1841 (4 ft 5 Tioh o. 38), s. 7 ; and see title fiDmuinai. 

(m) School Sites Act, 1844 (7 ft 8 Yiot o. 37), s. 6. 

(a) (The nunister and ohnrchwi^ens may by oustom in the Oity of lAndon 
fee a co r pora t i o n for the execution of charitable tnuts (see Tudor, Xmw of 
Quuntiaa and Uortmain, 4th ed.. p. 264, note (f) ; A.~G. r. Leage (1881), Tienee 
(Deoetther 18, 1881), set out in Tudor, Law of dhorities and Mortmain, 41h ed., 
p. 10411 cr may be incorporated for eui^ nnrpoaes by a private Act, os in the 
ease 4^ the vio«r and churchwardens of St. Mertin*e-in>the-YieIda(stat.lAaae, 
fuess. Si| Oe xxie). 

A.-S, V. Auer (1800), 1 Ball ft B. 146, 149; and aee BoLotto (tOU), Si 

f ) A.-(A V. £ef (1869]^ 4 1. B, Eq. 84. 

A.-a. T. Cmert ri847h 10 Bw. 617. 

A.-a. y. 2biwiM(lT67), 1 Eden, 10^ 14. 

See ^ oasM efild lifneeding thm wetaa. 
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eorpomte body, may be appointed in any pariedi for the pnrpoM of 
acoop^g and holding contributions for ecclestastioal purposes id 
the parish (a). 

486. A local education authority may be constiiated trustees for 
any edncational endowment or charity for purposes connected with 
education (b). 

497. The public trustee, who is a corporation solo, may not accept 
any trust exclusively for rehpious or charitable purposes (f). 

The bodies corporate entitled to act as cu'todiau trustees under 
the Public Trustee Act, 190G (</), include any such friendly society or 
Ixidy corporate established for charitable or philanthropic purposes 
as may be approved by the public trustee and the Treasury (e). 

498. A bequest to trustees to be applied for the poor of a parish 
is not within a local Act by i\luch moneys payable for the use of 
the poor of tho parish, not lx inq directed to support any private 
charity, are vested in the guardians (./). 


Sect. 2. — Appointment of New Truiteea, 
Sxjb-Skct. 1.— H7io may or thovtd hr appatniid 


499. Vacancies among trustees should bo illlod with persons 
who aro likely best to discharge the duties imposed upon them by 
the trust (.q). 

A suspicion that former trustees have used their powers for 
political ends is sufficient to prevent their reap|>ointnaent(/i). 

There is no ol joclion to trustees being related to one another (i), 
and the fact that three new trustees are appointed of ^hom two hold 
opposite views on an important matter allocting the charity is not 
sufficient reason for upsetting an appointment (^). 


500. In selecting trustees, regard must be bad to any directions 
contained in the scheme (k) or other instrument <0 regulating the 
charity. Thus, viheio trustees are required to be residents in a 


fo) Compulsory Cliuiih Katoe Abohlioii Act, 1608 (31 & 32 Viet. e. 1(W), s. 9 ; 
BM soc tim KocLrsiAsiiCAi, Law. > 

(6) Elementary Education Act, 1S73 (.30&.37 Vict. <• W>), s. 13; Education 
Aot,^1902 (2 Edw. 7, o. 42), r. 6 , and ace title Eosoaiion. 
c) PnhKo Tmeteo Act, lOOfi (0 IMw. 7, c. WJ, as. I (2), 2(6). 

:</) lUd., 8. 4 (3). 

I e) Public Truotce Buies, 1907, r. .36 (1). 

\'f) A.-0> V. Freeman (1818), 6 Piico, 425, 11*. Oh. 

*g) Baker v. Lu (1800), 8 IL L. Cas. 4i)6, 513. As to the appointment of tbs 
first trustees of a cnonty, see p. 108, ante. 

(A) Be Konoidt VhartUee (1887', 2 ACy. & Cr. 275. 

(Q St Lancaelrr Clutntttu (1860), 7 Jur. (.*. s.) 90. The Chiuitv Cuimnis* 
sionsn sometimes t<Ae objection in cases ol ebsiities in smal) paiiahofl, with 
bodies of tnutees, to a prepondsnmoo of membon of one family if the 
bmetses are oo.optative. 

■ Se Bvmhmm National Sehoob (ia73),'It, B. 17 Eq 211 , 260. 




.... iWnf V. BcAtr (1860), 27 Boar. 1^ whore the scheme mpfided fhob no 
pemm dunild aet as a tmstre who bid a bsnefiotal interr it in uis sbaiiity Sstato. 

0) Af^. T. Btam^Ord {Earl) (IMQ, 10 I*. J. (oit.) 68, 86, 68, wlisre a 
miwsiitinl onalificatiM wsa required Ire tbs trust deed; sss slso A.^0. ▼. 
JPssrem (181^, 8 M«r. 368, sit f. 403, whsira. bowover. the deed of trust «m 
midoatldipoiat. 
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certain locality, personB not possessing the necessary qualificatibn 
should not be appointed (m), though in special circumstances the 
residential area may be extended (?i). 

501 . In the absence of express direction in the instrument 
regulating tlie charity, new trustees who reside at a distance from 
the charitable institution may be appointed (o) ; but as a rule it 
is expedient to appoint truBtees from the neighbourhood (p). 


502 . Independently of any express provision (q) in the instru- 
ment regulating the charity, where a charity is established exclu- 
sively for the benefit of members of the Church of England or for 
the instruction of children on Church of England lines, none but 
members of tliat Church should be appointed trusloos (r). The 
same principle applies in the case of charities for the exclusive 
benefit of dissenting sects (s). So far as Church of England 
charities are ooncernod, the rule is not affected by anything in the 
Charitable Trusts Act, 1853 (<). 

Where a charily is substantially eleemosynary in character, the 
religious opinions of [)roposcd trustees or governors are not taken 
into consideration (a). 

Whore a charity is established for purposes connected with a 
parish churcli, it is proper, though of course not necessary, to 
appoint the parson and the churchwardens as trustees (i). Iii one 
case in Ireland the Ecclesiastical Commissioners for Ireland were 
made Irusieos (c). 


(ni) V. Cvwper (1785), 1 IJro. 0. 0. 439; v. France (1780), cited 

ihid»t p. 439 ; AMh v. ISiavi/ord {Ear!) (1840), 10 L. J. (cit.) 58 ; see also A,-0. 
y. Devon {Earl) (1840), 16 L. J. (cir.) 34, 45, whore tho trustees were to be “ near 
inhabiting/* 

(/i) He Sfk/vrih''a Charity (1 801), 4 L. T. 321 (radius of six miles from charitable 
institution). 

{if) He JjatKaater Chariiiee (1800), 7 Jur. (N. B.) 96. “It is not always 
dosirablo to intrust tho manngoinoiit of cliarities to a purely local interest '* 
{ihid.^ jicr Wood, V.-U, ntp. 97). 

{p) A.-O, V. Moises (1879), reported in Tudor, Law of Charities and Mortmain, 
4th od., pp. 1030, 1038. 

(a) For example of express provision, see lie Church Patronage Tr^t, [1904] 
2 Lii. 643. 

(r) /ft' Normeh ChariHea (1837), 2 My. &Cr. 275. 305 ; Re Scmhoroi^^h Charity 
(1887), 1 »Tur, 36 ; ReSta/ord Chariika (1857), 25 licav. 28 ; Baker v. 2ee(18G0}, 
8 H, L. Cas. 495, 513; A,-G, v. Otifivn .f4tB63h 32 Beav. 596; Re Burnham 
Natumal fichMJ»{lBlo), L, K. 17 Eq. 241, 2|B; A,*0, v. Linieiick {lhahop) (1870). 
5 L R, Fxi. 403 ; and see Re (1B<8), 3 App. Cas. 857, 866 ; and 

title RnuavTioN. 

(*) V. Pearson (1817). 3 Mer. 3o3; {Shore v. Wilaon (1842), 9 Cl. & Fin. 
866. 389, II. L.; Re Ih^gheda Charity Eaiatee (1«S46), 3 Jo. & Lat. 422; A.-d. 
^ 23 248; ikhe^r Lee, supra; A,*Q. ▼. BL Mu's 

BospHal, hath (j 876), 2 Cli. D. 554. 565. 6^. 

m CSwritable Trusts Act, 1853 (16 & 17 o. 137), s. 46. 

(a) Be Nonoich ChaHties, stfpra ; A.-tf. v. Calvert, supra ; Baker v. Lee, supra, 

(IS70). 5 I. E.Bq.24l; A..(7. v. St. John's 

IfoSjftUal, Bath, supra, 

{h) ^ Donin^n-m-^Daine Church Estate (I860}, 6 Jur. (n. 8.) 290. In this 
the court doclinod to appoint the overseers of the poor and the survwor of 
highways as trustees, apparently on the jgwmnd that they would probahly 
oe disseuters, and because the rector ana f^urohwardens objected to Uieir 
appointment. 

(c) Re Oort's {ftiahop) Charity (1844), Drury temp, Sug. 536. 



• Pm VIL^Tbustbks. 

8tTB-S£CT. 2, — mdtt Katprm Pmntn, 

603. Express^ powers for tlie appointment of new trustoes eon- 
tained in the instrument or scheme founding or regulating a 
charity (d) may bo construed by the courts as being in character 
either strict powers or directory powers. The former can only bo 
exercised in accordance mth the exact circumslanoes prescribed by *‘®** 
the settlement (e). In the latter class non-fulfilment of the pre- 
scribed conditions does not prevent the execntiou of the power (/). 

The same principle of construction applies also to directions 
contained in decrees of the court (g) and Acts of Parliament (//). 

The court may sanction the appointment of an association rogis- Oompuixu 
tered under the Com])anies Acts ns solo trustee in place of retiring tnuitsc, 
trustees, notwithstanding that the trust deod does not authorise 
the appointment of a solo trustee (t). 

Where the court is administering a chariiable trust, trustees ought Aiipoiotmont 
not to exorcise their power (if any) of appointing now tnistoea with- 
out the sanction of the court (/.). If, however, proper persons are IcrTng tmt. 
selected, the appointment is valid (f). 

Where the instrument of trust is lost, but there have been many Trust tlcrd 
appointments in the past, the court presumes that tho earliest ''’"‘I’l; 
usage was in accordance with the terms of llio lost instruirumt (;«)• **'" ' *’’'*”'* 
Where the instrument is not explicit the court may direct on 
inquiry as to who are entitled to appoint n<!W trustees (n). 

604. W^here trustees for any congregation, society, or body Vi«'.tiKct 
associated for religious or educational purposes hold land for the 
purpose of a chapol or meeting-house, or hold a house and land for 

a minister, or for a schoolbonse with schoolmaster’s house and garden 
or playground, or for a college or seminary and grounds, or for 
rooms for meetings or transaction of l>asinos8, tho property on an 
appointment of new trustees vests in the new tn ';toes jointly with 
the continuing trustees, if any, without conveyau- o ; }>rovi(lcd that 
the appointment is evidenced by a deed under the hand and seal of 


m 
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(d) For examples of express powers in charitable trust ducrls, see Eticyclo- 
|KMia of Forms, Vol. III., pp. 340, 343, 330, in schotncH, iiid., pp. 400, 4S0. 

(«) For a cose whore a power was a]ipavcntlv construed as strict, see Foley r, 
(1820), 2 Juc. & W. 243. 

(/) A.-ff. T. Flayer (1716), 2 Vom. 748, where there was a direction in a 
will mat when six trustees were reducod to three others should he appoint^, 
and the sole snrviving trustee was alfowiA to appoint others ; and see title 
TbUSTS AMD Thustkks. Sconlso A.-Cf. V. Litrhfidd [ISithop) (1MH), 3 Vmi. 823; 
A.-e. V. Oumtny (1843), 2 T. & C. Ch. Cos. 139 ; v. Hoc (l792), 1 Anst. H6, 
91 (new trustees validly appointed before number reduced to figure named in 
'bust deed); A.-O. v. Cotaper (1783), 1 Bro, C. C. 430 (residential qualification 

oonstrued as directon'). 

§ A..O. V. Scoff (ITtSO), 1 Tes. Sen. 413, 415. 

Dot T. Oodwiu (1822), 1 Dow. A By. (x. B.) 239. 

Se Bamardo'i Tnut (1907), Timee (Jonnory 12, June 14, 1907). 

(A) A.-&. V. aodt (1839), 1 Eeav. 497. 

(0 A.-0. V. Lawton (18G8\ 36 L. J. (oB.) 130, 133. 
f«i) A.-0. T. LktHoa (1851), 20 L. J. (co.) 599. 373, 374. Ab to usage, see 
dlM A.-S*. T. Pearwm 41817), 3 Her. 398, 403; A.-Q. V. 'Sf. Orott wupiUd 
ftS83), 17 Bcav. 433. 

(«) Dnvif V JoOant (1814), 3 Yes. A B. 153, 139. 
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Ihe ohairman of the meeting at which the appointment is made, 
evocuted at the meeting and attested by two witnesses (o). 

The coart may upon summons vest any land stock or chose in 
action in any new tiusteeof any charity over which the court would 
have jnrisdiction upon action brought, wiiother the appointment 
was made by an instrument under a power or by the court (p). 

SdB'Seot. 3 . — AppominunU under StcUtdory Powen, 

fi05. Appointments of now trustees of charities may in certain 
cases bo made under powers conferred by statute. 

^\llore any freehold, loaschold, copyhold, or customary property 
in Lngland or Wales is hold for certain purposes already men- 
tioned (q) by trustees for any congregation, society, or body of 
persons associated for religious or educational purposes (r), and no 
mode of a])pointmg new trustees has been prescribed, or the pre- 
sciihed power has lapsed, the congregation, society, or body is 
empowered to appoint new trustees (i). Every such appointment 
must he evidenced by deed under the hand and seal of the chair- 
man for the timo being of the meeting at which the appointment 
is made, and the deed must he executed in the presence of the 
meeting and attested bj two or more credible witnesses (o). Upon 
any such appointment the property vests without conveyance in the 
now trust eos Jointly with the continuing trustees, if any (ft). 

The above provisions are applicable to laud acquired by trustees 
in connection with any society or body of persons comprising 
several congregations or other sections or divisions or component 
parts associated together for any religious purpose, when such land 
is held in trust for any of the following pui'poses : (1) a place for 
religions worship ; (2) an endowment or provision for the main- 
tenance of a jjiace of religious worship or the minister thereof or 
provision for expenses connected therewith; (3) a burial ground (c); 
(4) a place for the education and training of students, whether for the 
niinisln or for any other purpose ; (6) a school house for a Sunday- 
school, da} -school, or other school ; (G) a residence for a minister 

(o) Tructeo Appointiuont Act, 1650 (13 & 14 Yiot o. 28), es. 1, 3. A form 
of deed IS contained in Die schednlo to the Aot The Act was extendikl to 
bnrial giounds by the Trustee Appointment Act, 1809 (32 A 33 Viet. c. 20) ; eoe 
note (o), »«/«!. 

(p) Trustee Act, 1893 (56 &67 Viot. a 63), a 89; B. S 0., Old 66, r. 13 A (b); 
and soe title Tnvsx s and TnusTEES. Wbethei the ntwer to make vesting oraera 
extends to an up])ointinont of new trustees by resolution scemB uaoertam. 

(jjf) V6t tho puipo--es see p> 261, ante. 

(r) The Act is intended to apply to bodies aseocinted together for eharitaUe 

purpoaes and bolding their puqietty for such purposes (Bunting r, Bearaeht 
tlOmls Ch. D. 380, 336) 1 1 \ y 

(s) tUrastse Appointmimt Act, I860 (13 A 14 YicL e. 28), 8. 1. 13>e Aot 
is commonly known as Sir Morton Poto's Act. It ia not (dear wbethar tro s t m s 
appointed under this Act take only the legal estate, or whetbw 13m Aet also 
enabloB them to exeEcise (be powers vestM in the former tr n a toe a; use al so 
IBumting v. Sargmt, ttqua, where new trustee* of an IndqiendSBt imapd W«n 
appomtcil under the Aot. 

(a) Jhid., a. 3; see also s> 7 of the Trustee AfS^toienl Ael^ 1300 (63 A 64 
■^et. 0. 19). 

th) Trastoe AppoinipMtt Act, 1860 (13 A 14 Viet a 28), 8. 1, 

(«) See Trustee AppoiniiWt Act, 1866 (88 A 88 ViiA o. 86). 





or sotooliQUtear, or for th« eazotaker of a place of rdi|^aa BKiv.a 
wovaUp, or of a sohMlhoiue or a meeting-hoiiso, or offices or oti^ AffsMr 
bnilduigs for or in connection with religions or educational iMBtdf 
purposes (il). 

606> The power of appointing new trustees conferred by the •»-» 
Trustee Act, 1898, applies to all land acquired and held on trust Poww mJer 
for any purpose to which the Trustee Appointment Acts, 1850 to 
1890, apply (e). This statutory power maybe exercisud either by ***’** 
the person or persons and in the manner provided by the statutoiy 
power, or by the person or persons and by resohitioii at a luveting 
or in any other mode in which, under the instrument cieating 
the trust or anfy other iustrumout the appointment of a new 
trustee in place of a deceased trustee can be efferU>d (/). But if 
a trustee can be appointed under a power in an instrument, os 
well as under a statutory {lOwer, no appointraont may be iniule 
under the statutory power until twelve months from the date of the 
vacancy ^ 

Any provisions in the trust deed requiring the appointment as 
trustees of persons specially qualified or nominated in a siieciul 
manner must be regarded, whether the appointment is under the 
trust deed or a statutory power (h). 

The provisions as to vesting contained in the Trustoo Appoint- Vokting of 
ment Act, 1850 (i), apply also in tlio case of appointments under 
any statutory power (A). 

507. Trustees (1) bolding property for the purposes of a public Tn-i (n bj 
recreation ground, or of public meotings, or of allotments (m). 
whether under Inclosnre Acts or otherwise, for thn bonelit of the 
inhabitants of a rural parish or any of them, or for any public 
purpose connected with a rural parish, except for an eceloHiastical 
charity (n), may, with the approval of the Charity Commissioners, 
transfer the property to the parish council or the" appointees upon 
the same trusts on which the trustees held the pi jperty (o). It is 
optional for the parish council to accept or decline the trust ip). 


{d) Trustee Anpointmont Act, 18(10 (53 & 51 Vict. u. 1(1). s. 2. _ Tins statute, 
also known os Fowler’s Act, sets ut rest coitain doubts raised in As Uwjhtun 
Ohavd (18M), 2 W. R. 031, 032. 

(s) Trustee Appointment Act, 1800 (53 & 64 Vict. 10), s 3 (1) ; Trustee Act, 
1803 (86 A 67 Vict. o. 63), ss. 10, 11, 12, .tti(137, icpcaling and >e-enacting 
Oomveyaneina and Law of Piopeity Act, ISol (4t & 45 Vicl. c. 41), ss. 31 — 34; 
Me OoaUe taPareone (1860), 34 Cb. ll. 370 (doculod on tUe lopeolod s. 31 of 
the Act of 1681). See title Tbcbtb akh Tuubtbsb. 

if) TruBtee Am>ointia«nt Act, 1890 (53 A 54 Vict. c. 10), b. 8 i'S). 

(o) Ibid., 9. 6. 

M) Ibid., B. 3 (3). 

0 See p. 261, aafe. 

w TiaistBe Appointment Aot, 1800 (53 ft 54 Vict. o. 10), s. 4. 

m innMte ehmwwardens and ovet neara are trustees, hoc J,o'al Qovornment 
A^ 1894 (56 ft 57 Vict e. 78), aa. 5 (2) and 6 (1) ; and p. 258, ante. For the 


fo) See Me BoeP Gh«rity, £1809] 1 Ob. 21. ^ ^ . 

M Iioeal Oorccmiient Act, 1894 (56 ft 57 Vict c. 73). a 14 (1). TImb Act 
4cMifi^idBteot tib* Mopokitiae&t of tmotoMot oleiuontary toMOb {%Mwp o* C0)» 
ii^wlti«lhaeetitlej|Di;aa.Tn»r. Sae alee 4Mi., ■. 75 (2). 

(|DiW&,B.14(l). 
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508 . Where the overseers of a rural parish as such are, eitlMr 
alone or jointly with any other persons, trustees of any paroi^ial 
charity, the parish council may appoint others, not exceeeding 
number of the overseers, in their place as trustees (q). The parish 
council has similar powers of replacing churchwarden trustees in 
the cose of charities which are not ecclesiastical (r). 

509 . Where the governing body of a non-ecclesiastical parochial 
charity does not include any persons elected by the ratepayers, 
parochial electors, or inhabitants of the parish or ap 2 x>inted by the 
parish council or parish meeting, the parish council may appoint 
additional members of such governing body, who must not exceed 
the uiiinber allowed by tbo Charity Commissioners (s). If the 
management of the charity is in the hands of a sole trustee, the 
number may, subject to the ajiproval of the Commissioners, be 
increased to three, one of the new trustees being nominated by the 
existing sole trustee and the other by the parish council or 
meeting (<). These powers do not prejudicially affect the powers 
of the Charily Commissioners to settle schemes for regulating any 
charity (<). 

In cases where the vestry of a rural parish were entitled under 
the trusts of any charity (a) other than an ecclesiastical charity (6) 
to appoint new trustees, the power of appointment is exercisable 
by the parish council, if any (c), or W'here there is no parish council 
by the parish meeting (d). 

Trustees appointed under the provisions mentioned in this and 
the preceding paragraph continue in office for four years, but it is 
conceived that at the expiration of that period they arc eligible for 
reappointment (e). 

Tlie above provisions relating to tbo appointment of trustees, 
except BO for as the power of appointment is transferred from the 
vestry, do not ap^dy to any charity until forty years from the date of 
its foundation, or, in the case of n charity which before March 6, 
1891, was founded hy a donor or several donors any one of whom 
was living on that date, until March 5, 1934, without the consent of 
the surviving donor or donors (/). 


(f) TjocoI Goverumuikt Act. 1S94 (60 & 67 Viet. c. 73), s. 14(2). Thel^gal 
intm-ost in non-occlcsiastical charity pro]iorty reBied in churchwardens and 
overseers or ovoi'seors of rural iiarishce was transferred to the parieh councils by 
ibii/., B. 6 (t!) (c). As regards metropolitan charities, proviMon has been made 
for the substitution of nominees of mo borough councils for oveiseors as 



I jBou’ 

, . , . , - lempowmedto 

appoint trostoes of a chanty for providing garments for six old aad poor widows 
ex a parish in place of tho chtuvhwardens. 

(s) Local Government Act, 1894 (S6 & 37 Viet. c. 78), a. 14 (8). 
ft) Jbid. . ^ 

(a) See v. DaUm (1830), 20 L. J. (oh.) 669 ; lie ffayk (ISfflt). SI L. L 

(«H.)612. 

(h) As to tlio meaning of “ ecclesiastical charity," see Be Son? Ohari^, tmm. 
(e) Local Oor-onunent Axk, 1604 (36 & 37 Wot e> 7%, a. li (4). 

(di /Wrf.,e. 19(4). 

«) iWd., s. 14 (7). 

7)/W<i..8. 14(^.* 



>. FAW VtE^TRUSTBXS. 

♦ 

Nei&er a trustee of a parochial charity nor his wife or children 
may receive any benefit from the charity while he is trustee ^). ' 

Sob-Sect. 4 . — AjtpoMmntt hj t/M Cvmi, 

ftlOt The Chancery Division of the lligh Court (A), :ipart from any 
statutory jurisdiction, has on inherent jurisdiction to appoint new 
trustees of charities (t), even where there is in existence a power of 
appointment capable of being executed (/c), and under this jurisdic- 
tion can appoint additional trustees (2). The Charities Procedure 
Act, 1612 (m), did not confer a new jurisdiction on the court. It 
merely allowed the former jurisdiotion to bo invoked in a summary 
way, t.e., on petition (n). 

^ dll. The court may also, where all tlio trustees of any eniate 
(including leaseholds (o)) for any charity or charitable or public 
purpose are dead, on petition require the representative of the last 
surviving trustee to prove his title as trustee. lu default the court 
is empowered to aiipoint new trustees and to order a conveyance to 
be made to them of the estate (p). 

dl2. Whenever it is expedient to appoint a new trustee or new 
trustees of any trust, whether charitable or olherwiso, and it is 
found inex]iedierit, difficult, or iinpraciicnble to do so witlioiit the 
assistance of the court, the conrt may make orders for the ap]H)int- 
ment of a new trustee or new trustees either in substitution for or 
in addition to any existing trustee or trustees, or although there is 
no existing trustee ( 7 ), and for vesting tho properly in the new 
trustee or trustee.s without any conveyance (r). 

(ff) Local OoveriiinoJit Acf, (~>0 & .i7 Viet. c. e. H (!>). 

(A) As to tho practice on api)oiii1inciit, tee pp. .'{So, jittt. 

(») A.‘G. V. Lmulmi Corporation (17!K)), 3 iJro. 0. 171 ; A,-G. v. Slfplimn 

(1834), 3 My. & K. 347 ; CharitaUo Ti usts Act. 18.73 (1C & 17 Viot. c. 137), s. 2H. 
The jurisdiction with logiU'd to charities which wan fi/iirii-rly exorrihwl liy tho 
Court of Chancery was ti’ansfcrrcd by the Supremo Courtc" .Tiidtcaiurc Act, 1873 
(.30 & 37 Viet. c. 06), s. 34, to the Cluincery Division of tho liigU Court of J u“lioo. 

(A) A.-O. V. Clack (lS3i>), 1 Leav. 407. In ordinary casus whore a jiowcr of 
appointment is capable of Ijciiig exorcised, it is not projKjr to opjily to ibo court 
{Jte OihhoH (1882), 30 W. K. 287 ; /?« Niifginhoitom. [I«»2l S Ch. 132). 

(f) Jte Burnham National Schoiile (1873), L. R. 17 Kq. 241, 240; A.-Cf. V. 
Browne’* JInnntut, Stam/nrd (1 889), COTi. T. 288. ’ 

(») Charities Procedure Act, 1.81 2 (S2 Geo. 3, c. 101), commonly called 
Romilly’s Act ; and see p. 330, i>ott. 

(a) LuiUow Corporation y. Qreathovee (1827), I Eli. (n. s.) 17, 64, JI. L. 

(o) Re St. Antholin Trust Estates (1838), 7 L. J. (eu.) 209. 

(jj) Charities Procedure Act, 1832 (i Will. 4, c. 67), s. 3, re-enacting and 
sstending e. 23 of stot. 1 1 Geo. 4 & 1 Will. 4, c. CO. Pov oisos on these two 
statutes, see Rt Fotvey Charities (1841), 4 Beav. 223 ; He NiglitingaJtJs Charity 
(1844), 3 Hare, 330 ; A.-O, v, JtandJes (1843), 8 Beav. 185; lie Rilke’ t Charily 
(1849), 18 L. J. (cir.) 152. 

(ff) Trustee Act, 1893 (50 & 67 Yict. c. 53), s. 25. This Act applies to 
eharitSes; see Re Coates to /'arsons (1886), 34 Ch. O. 370, a caso decided on the 
eoResponding section (s, 31) of the Conveyanciug and Law of Pmperty Act, 
1881 (44 A 45 Viet. c. 41). As to the appointment of a new trustee in place of a 
Otnpontion whidi had become extinct, see Re Conyere’ Free Gramnuiir Schoei at 
JiwmClSdS), 10 Hare, Appendix I., v.; Re No. 9, Ihmoret'Raad, [1906] 1 

^859 (a non-cibatity cose) ; and fitlo Tauirs AMD TnuBTEsa. . 

' <r) Trustee Act, 1893 (56 A 57 Viet. e. ss. 20—3% 89 ; MO A.-0. r. 
Irnghem (1887). Zi. T. 9o. 249, when ^ court vested eimiHf loadi in tho 
/imm^-uenerol, Ao triistoe being Im^^ > 
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The court may appoint new trastees of charities where the old 
trustees have died (s), where an official person nominated as trustee 
no longer exists in his official character (t), and where the trastees 
disclaim or decline to act (a), or become bankrupt (6), or are abroad (c), 
or where the existing trustees are removed for misconduct (d). 

618. The court may also appoint new trustees where the trust 
deed has not been enrolled but the existing trustees do not claim 
that the deed is therefore void (e). 

If the fonndor of a charity has constituted a person and his heirs 
as trustees, the court will not appoint now trustees while any heirs 
are living (/). Proof of heirship in such cases need not be strict (g). 

614. Whore by virtue of the Municipal Corporations Acts, 
1886 (/«) and 1882 (t), the trusteoship of a corporation has been put 
an end to (/r), the court has power to appoint new trustees (Z). 
Upon any such appointment the legal estate in auy land held on 
trust vests in the trustees for the time boing without conveyance (m). 

616. Whore it was not iutendod that tho whole number of 
trustees originally appointed should always be kept up, the court 
before filling vacancies requires to be satisfied that the number of 
the existing trustees is insnfilcient (»)• Thus, the court refused to 
appoint new trustees at tho o\p( nsc of the chai ity w here ten trustees 
out of fifteen (o), and eleven out of thirteen (p), remained to execute 


(«) Itf Nightingale' t Charitif (1844), 3 Haro, 336. Aa to the prinoiidee upon 
which the coiut piocoeds in appointing tiUBteeB, see generally, JU Temfent 
(1806), 1 Ch App 4S3. 

(0 A.-a. V. (1834), 3 My. & K 347. 

(а) lie Btvtilag Chanttre (1839), 9 L. J (cn ) 91 ; and see lie Lincoln Primitive 
Jldliodift Chapel (1835), 1 Jut. (n* s) 1011, whore tho nppointiuont of the new 
trustees was oonfiimed by tho remit. 

(б) Truatee Act, 1893 (56 It 67 Yict. c. 53). a. 25 (1) ; and see title Tausrs JJTD 
TltUSTl!,l.S. 

iSoe Be Zineoln Primtltt’e Methodut Chapel, tupra. 




i) Expaite Oreeh house (1815), 1 Madd. 92. 

U) A.-O, V. Hard (1848), 6 Haw, 477. 

(y) Soe Aa-Qv V. Oannt (1790), 3 Swan. 148, n. ; Ludlow Oorporatfen ▼. 
Giemihome (1827), 1 Bh. Tn. 8.) 17, SO, 81, H. L. ; A.-G. t. BmtcTiereU (1865), 26 
Beav. 116, 119, 120. ^ot so wbeie a minister for tbe time bebg and fail 
■uooessors weie appointed irusteos by tho founder (A.’-Ga for Ireland t* Lee 
(1870), 18 W. 11. 247), 

(g) Ae^Q. V. liouchtrdlf sujpra, at p, 121. 

(5) 5 d; 6 Will. 4, c. 76, s. 71, repeplod and sapeiseded by the Munimpal 
OorpQiiationBAot,1882(45 &46Y3ct.€.60), 8. 133; see title Local GoTBBirHisirr. 
{& 45 A 46 Viet. o. 50, a. 133. 

(/) ife Sin Juhvi's BalA(18dl), 3 Mac. A Q. 235; A-G. 

G^rporaiipn (1853), 2 G« M. & Q. 607 ; Be G/ouoeder OhaHHee (1858)^ 10 
Hare, Aweitdix 1., p. uL ; Be Northampton Charities (1853), 22 L. J. (os.) 611. 
(m) MuniapiMa Omointioas Act, 1882 (45 & 46 Viet e. 52), a. 133 (lb 
(») A JfbreseA* ^ ^ Shtewshurjf ChfsHHss (184M, 

I A ^ ^ S tmtSehen/vrd Charities (1842), 6 Jur. 289w Wbete ^ 

amointment waa hf doneee of a power, Jesssl, IJLB., apparently apiitfdtaped 
iSit it wm Gte rale b ^A^ty cases to keep up the Ml nurnw df tntltoei 
iAf Ckamin^tam and firamem aui ITiTaon, risnl m N. 258). 

A MmJbonmgX SelM (IMS), U L, t, (Olt) 1 



e tmstau In oth^ cases wbete two-thizds or throo-quartMTi of 
the trastees remained (q), or where the intention tvas that the faU 
number should be kept up (r), the court filled up the vacancies. 

In making an order appointing new trustees (•), or on the settle* 
ment of a scheme (/)> the court may give directions or provide for 
future appointments, even allowing the trustees to appoint others as 
occasion requii'es (a). 

516. Under the Charitablo Trusts Act, 1858, judges at chambers 
have jurisdiction, similar to that exercisable in a suil regularly 
mstituied or upon petition, to appoint now trustees of a charity 
where the annual income of the charity exceeds i!80 (5) ; and 
vesting orders may also bo made at chambers (c). Under the 
rules of court ap 2 )licablo in oi dinary cases, applications for the 
appointment of new trustees and for vesting oidors may be made 
by summons (d). 

517. Except where the Attorney -General makes the application 
ex officio (c), or the application is made m a I'Uit nr matter actually 
pending (/), applications to the court for the a])pointuient of new 
trustees require the sanction of the Charity Coinmissioners (g) or 
of the Board of Eilucntion (/<), as tho case may be. 

Orders of county courts for tho aiqiointmont of charity trustees 
are not valid unless approved by the Chaiity Cominisbiouers (t). 

When proper evidence is before the court that tho proposed 
trustees are suitable and will accc])t the trust, the court makes the 
appointment without a reference (K). 

(g) lie Urtrford (JItanttri (ISl'J), fc Jur. 2S9; lie li( Iftml Ohariit/, citod 10 
Hare, Appendix I , p. iv , u. 

(r) Datte t. Jaiktm 3 Vos. S. B 151, 158, 159. Ah to tho iiiinilicir of 

new truetoos appointed by tho couit, son j-ononllv, title Taxisis amo Tri -tees. 

(«) lie JSoit lltrghoU Town Lnnd$ (1853), 2 lilt Hop. ilO 

(() Rt Cnnyet s' Fref Grammar Hi Imil at Yarm(\^4), lOJ' lo, A]ij<on(liTl,, p. t. 

(n) BsFuckrrnui’s Chanty (1851). 8oton, Olh wl . Jiid,;nii' ils and (>rd«tf), 1.102. 

(5) Qiaritablo Ti usta Art, 1S53 (10 A 17 Vict c. 137)> •• Ifaien}iorfi 

Cnartty (1855), 4 Do O'. M. St O. 839; and see U. r. Chant >/ Cujimmtotirrs, 
[189711 Q B 407 ; and p. 332, jmt. Where lh« inooino doo8 nut oxc< wl £50 
the hho juriediction is given to county conrU (Oharitublo Triinte Art, ISbU (23 5b 
24 Tict. 0 136), 8 11, amending the Ohontable Tr’ubte Acf, 18'i.l (16 & 17 Vict. 
e. 1871, a 32). 

(«) Se Vavetijtorfs Chanty, supra. In tU. f.mrohi PnmUive IHHhodnt Chaptl 
fl855), 1 Jnr. (». 8) 1011, a petition was thought iior<.*Hary. .\8 to vesting 
propel in charity tiiistees under the luunt-y juiudution of the court, see 
Lmaoy Act, 1890 (53 Tick c. 5), a 138« 

fd) IL S. C., 1883, Ord. 55, r. 13 a ; and see p. 335, wat. 

M Charitable Trusts Act, 1853 (16 A 17 Tict. o. 137), b. 18. 

{/) Ihid., a 17 ; ile Bingley Free fkhool (ISTl), 2 I)ri w. 283 , Ilr P'oriTs 
(SiaHtu (1855), 3 Drew. 824 ; Re Jarvis' Chanty (1859), 1 Drew. St Sm 07. 

(o) actable Truste Act, 1853 (16 St 17 Yict. a 137), s. 17; KsDumm 
(ivln), 2 di. App. 356. 

(6) of !^acatioa Act, 1899 (62 A 63 Viet. e. 33). s. 2, and the Orders 

in made thereunder. _ _ , 

«) CButtitaWe TrasU Act. 1863 (16 A 17 Viot. o. 137), s. 3(J See Rs Ihsiing- 
IWMB-Boins ClUireft iSriate (1880), 6 Jw. (», i.) 290 ... - , 

" flb) Sm JodjOfmoDts and OrtorSp ^ cd, for form of order# 

SbfBieiSy a refemuie eras invatiaMy diieeted (A.-tf. v. Arrets (&rl) (1820), 
W. 229J Ms Bhnw^ury SehaeUSRiSKf, 1 Mac. ACh W). 8ee Mw A 
ChariHetitm), 2 My. A Or. 2W, 
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518. The court has no power to appoint judicial trnstees for any 
charity, whether exempted from or subject to the Charitable Trusts 
Acts (1). 

Sob-Sect. 6. — AjtpoinfmenU h/ (he Charity CommimoMn. 

519. The Charity Commissioners have, subject to certain restric- 
tions (m), jurisdiction similar to that possessed by judges (rf the 
Chancery Division sitting at chambers, or by county courts («), to 
make orders appointing trustees of cliarities and vesting in them 
the charity estate (o). Under these powers they may appoint 
additional trustees (p). One calendar month’s public notice of the 
proposed order must bo given prescribing a reasonable time within 
which (tbjections may l)e made ( 7 ). An appeal lies to the Chancery 
Division of the High Court against any order appointing new 
trustcoH (r), but the court will not inlortero except in cases of gross 
miscarriage («). 

Appointments of new trustees by the Commissioners are generally 
less costly than when eiTeclcd under a power in the instrument of 
foundation or by the court. In consequence the Commissioners 
often miiko appoiutments under their statutory powers, notwith- 
standing Iho uxistonce of a power of appointment which might be 
oxoroisod {(). 

When appointing truslocs on the settlement of a schome, the 
practice of tho Commissioners is to introduce a representative 
eloment, and to arrange that tho representative element shall con- 
stitute a majority of the trustees. In framing new schemes they 
sometimes increase the number of the trustees, and sometimes reduce 
it («). rrovisiou is also frequently made for ex officio and co-optative 
truslocs («). 

Sect. 3. — Removal of Truslcca, 

Sub-Sect. 1 . — By the Court. 

520. In all cases requiring such a remedy tlio court has juris- 
diction to removo existing trustees and substitute new ones. This 
jurisdiction is merely ancillary to tho principal duty of the court, 
which is the protection of trusts It>), and does not depend upon the 

(/) Judicial Tnjsteos Act, 1896 (59 & 60 Ylct. c. 65), s. 6 (t!); and soe title 
TbUSTS and jt'aVtiTEES. 

(in) See Cburitablo Trusts Act, 1860 (23 & 2-i Yiot. 0 . 136), 3 — 6, and 

p. Sldj 

( 71 ) As to the jurisdiction of the coiiit, see pp. 265 fft 9 eq,^ antv, 

(o) Ohantable Tru»t» Act, 1860 (23 &*24 Vict. c. 136), s. 2 ; and see note (m), 
supra, ^'he powers of the Chanty Commissionors of appointiiig trustees of 
educational charities are now transfoired to the Board of Education (Board of 
Edneatioh Act, 1899 (62 & 63 Vict. c. 33), s. 2, aud tho Orders iu Oonncil 
made thorounder) ; see title Edugatiox. 

p) At Jliumham National Schools (1873), L. B. 17 Eq., p, 246e 
o) Charitable Trasls Act, 1S60 (23 & 24 Vict. c. 136), s. 6* 

V} Ibid.t a. 8 ; and see u 316, 

(8} As Atu'tiAam National Scho^s, sujn^a. 

tf) See Tudor, Law of Charities and Mortmain, 4th ed., p, 593. 

(a) Bee Encyolopssdia of Forms, Vol, III., pp. 478, 479; Tudor, Law of 
Ohaiitios and Mortmain, p. 973. 

(tf) See Eucyclopsodia of XWms, Vol, IIL, piv 478, 479. 

(5) JMtntedi t. Bi^s 0884), 9 App, Gas. 3 71, 386. l^or form oi deoces 
fMukVUg a trustee, see T. 3 Dr. & Wat. Iffik 



Past Vlt<i^1^u«rEES. 

fixistence in the instrument of fonndation of an express power of 
removal (c). 

SSL Thus, where trustees have wilfully committed breaches 
of trust, as by converting a dissenting chapel to the use of 
a sect contrary to the founder’s wishes (d), transferring the 
property of one charity to another (e), misapplying increased 
revenues (/), or allowing Unitarians to participate in a charity 
founded for Protestant dissenters (g), the court has removed 
them. Corporations wlio are trustees of charities may likewise 
be removed for breaches of trust (/<). But charily trustees are 
not necessarily removed where tliiiy have innocently committed a 
breach of trust (/). 

Trustees who, having comniitlcd breaches of trust, refuse to 
retire voluntarily, may be made to pay the costs of proceedings 
necessary for the appointment of otlier trustees (/.). 

■\Vliere inconvenience as regards the receipt of dividends arose 
from the trustees being holders of annual ollices, tlio court appointed 
others to hold the funds, but allowed the oflice-holdors to retain 
certain rigljts of nomiiiutinn (1). So, a trustee who was lessee of 
part of the charily estatf; in defiance of the provisions of the scheme 
was ordered to resign his olUco or give up his lease (w). 

522. A reason suAicient to prevent the appuintmont of a trustee 
is not necessarily a suAicient ground for removing an existing 
trustee (w). So, where no breach of trust lias boon committed, 
trustees, if otherwise unexceptionable, are not roinoved merely on 
the ground of not possessing the required religious (o) or resi- 
dential (p) qualification, or on the ground of temporary absence 
from the United Kingdom {q), or betnusc th(*y were appointed 


f’lul. Oas. 

L. ; Ifrmnniuiul r. A,-0. 


(r) As to cNorciso of express jKiners of remoTul, see A. K v. I’rarmn (IS17), 
3Mor. 3D;J. 4rJ— 110. 

((/) A.-a. V. J'airmi (1830). 7 t<iiii. 3JI0, 301) j A.-O. v. Autt (IHO-O), 13 
L. T. 235 ; see ulsi A.-O. v. Munro (18'ls), 2 ]Jo 0. & Sm. 122, where u minister 
of the EsUiblishoil (.'hureh of ticolland seceiled from Ihut body U> the Free 
Churoh, and waa removed fit>uj his charge; A.-O. v. Amiermn (1888), 67 L. J. 
(oh.) 643. 

(•) NnvBome v. Flowers (1801). 30 IScav. 101. 

{/) Ciivciitry Cor))oraiion v. A.-O. (1720), 7 lire. J’lii 

(ff) Shore V. iri7»e» (1812), 9 Cl. & I'iu. 306, U. 

(1849), S U. L. Cus. 837, 861. 

(A) A.-O. v. Vlarenilou (Ettrl) (1811), 17 Ves. 491, 499 ; see also .4.-0, 
V. FtntwUivg HospUal f^Ooi'triKiTs'j (179.3), 2 Yes. 42, 45; A.-O. v. Jhjot (1800), 
13 Vea. 619; Fx parte Kirkbij Jtarensn'orlh Uosintal (1808), 16 Ve». 306, 314; 
Bx parte Greenhouse (1816), 1 Madd. 92. 

{») A.-O. y. Stoffvrd Vorjioration (1740), Ilaru. (cu.) 33; A.-U. v. Caiue 
CMege (1837), 2 Keen, 160. 

i ilO A.-O. V. Murd<.fh (1866), 2 K. & J. 671. 

0 Sx parte Dlaekharve (1820), 1 Juc. & W. 297. 
m) AWtf T. Baker (1869), 27 Bear. 103. . , 

n) A.-Q. v. Ctapham (1863), 10 Hare, 640, 613 (ti iisteea of a ehanel). 
e) ihaker V. Lee (1600), 8 H- Caa, 496, 513; A.-O. v. Gltftm (1868), 
txBeav. «H>, 601 ; A.-O. v. Lwaerwk (/fjsf^p) (1870). 5 1. li. Eq, 403, 

' {.») A.-0. y. (AareudfiH {Karl), supra; A.-G. v. Slam/ord ^£arl) (1«30), 1 Fh. 
747, 748; aea A.-O. y. (Jlifloa, ngpra, at p. 001. 

Moravkiti Baddy (1868), 4 Jot. (W# «,} 703. 
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irrogularl j(r). Nor is bankrupt*^ necessarily («), tboogb ife Is 
usually (0, a ground for reinoral. 

623. Orders of a county court for the removal of charity trustees 
are not valid unless approved by the Charity Commissioners (u). 

Sirji-SEcr. 2 . — By the Charity CommisBumere. 

624. The removal of a trustee, when necessary, is as a rule 
effected by an order of the Charity Commissioners (o), of which 
one calendar month’s notice must be given to the trustee and also 
to tho public (b). 

The Commissioners may nut remove any trustee on the ground 
only of his religious belief (c). 

Sect. 4.- -Duties of Ordinary Trustees. 

626. 'J'he primary duty of charity traslees is the protection of 
the trust property (d). Bnt they are not bound to look with more 
prudence to the affairs of the charity than to their own (e). The 
destruction of charity property is a gross breach of trust (/). 

526. It is imi>ropor conduct on tlio part of an executor not to 
inform (^haritablo boiieflciarios of the existence of a bequest in their 
favour (f/). 

Even if the proper beneHeiaricB aro not ascertainable or the 
particular charitable object has failed, it is improper for the trustees 
to H'tain charitable funds in their hands (/£>. Similarly the owner 
of land subject to a charitable rent-cliargo must pay or account for 

(r) V. (18 1.5). 2 Y. Jc C, Ch. Cas. 139. 150, lul ; A.-O. v. 

D.twjrtri f 1804), 33 Ileav. 021. 

{h) ArchMd V. dumtahh Bequests Co^nmmioners Jorlrilund (1849), 2 II. L. Cas. 
440. 

(f) Baiuhi'iytjf V, Bknr (1839), 1 Beav. 495; Be Bathe (1842), 1 Cou. <& Law. 
300; Be Ihu Ur 1 I’h, I>, 43. 

(u) Chuituhlo Tiust*^ Art. iS’j.) (IC & 17 Virl. c. 137), s. 30. 

[a] C’li'intable TiusU Act, 1800 (23 & 24 Vict. c. 130), h. 2. As to tho juris- 
diction of tbo Coinmissiouojs, see faithor, p. 314, post As to the removfld by 
the Coiomiseioneis iu cortaiu coses of odministoring trustees upon whom va 
cost tlie duty of selhnp: land devised to charity, see Mortmain and Oharitable 
U&OH Act, 1891 (64 & 55 Vict. c. 73), s. 6; and p. 130, ante. 

(b) t'huMtublo Trusts Act, 1860 (23 & 24 Viot. c. 13(5), s. 6. 

(cj Ihid.t s. 4, 

(a) I)uk«« un Chaidtahle Uses, 116. See also title Trusts and Teusteks, 
and as to the duty of charity trustees in dealing with the trust property, ace 
p. 216, ante. 

(a) ▼. JHxie (1805), IS Vos, .V51 ; Uaroyd y. ITInMey (1887), 12 

App. Caa. 727, 738. See alao A.-G. v. Kirr (1840), 9 L. J. (on.) 194; and title 
Tauara akd Tbustiuss. 

(/) ifee wtrte Oreenhouec tisi5), 1 Madd. 92, 108, where tiie tmateea of a 
ehapcl puued it down. 

{g) V. AWifd (1855), 4 l>e 0. M, & G. 848, 852. Compara tfie rale in 
the case ot non -charitable legacies that an executor ie under no ohligii^ofi to 
give notice of a 1^^ to the*l«gatee (Be Lewie^ [1904] 2 Oh. 686, C. A.; ilk 
Mud.ay. (190(Q 1 OL 25 ; and Si^o UUe iilXEOUTOUS AND AnMBiXglBATORe}, 

{h) Avid ?, Dodd (1741), 2 Atk, 288; hicorporakd Baddy r* ftice (18M), I 
<2 Ijot; 498, 500 (tatwa to pay aalary of edioolnuistora and minhtui 

'Ida and echoola dieeonti&aed) ; d.-A t. CkmMdge (1836), 8 

; (QL) 357. 
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tbe ellarg^ even ^ ihere happtna to be no person or Imdjr 
answering the description of the charity (t). 

527. Obwrvanoe of the trust, whether contained in a deed, will, 
or scheme, is also inoumbent upon Uie irnsteos (k). 

If for any reason the purpose of the trust cannot efficiently 
aeoompliBhed without departing from the terms of the trust, it is 
the duty of the tonstees to ap^y to the court (i) or to the Charity 
Commissioners (m) for directions or a scheme. A cy-jt »(8 applica- 
tion of a charitable trust, however desirable, must not be made 
by trustees on their o\m authority (h), even where the^ are fortified 
by the consent and direction of the original subscribers or their 
representatives (o). 

It is therefore a breach of liust for tniHleos to divert a ohariUible 
fund given for one object to another not conteuiplaled by the 
donor (p), or for a trustee of more than one charily to mix the funds 
and apply them indiscriminately for the charities ( 7 ). So too it is 
a breach of trust for trustees to vary the specific mode of application 
directed by the founder (r). If capital has been applied tor income 
purposes, it should if possible be leplaced out of future income («). 

It is a breach of trust to extend the beuofits of a charity intended 

(») Aylet T. Podd (1741), 2 Atk 23ft ; lncir)mtaied ftinrh/ v. Prift (1814), I 
Jo. & I«it. 498, 600; A.-O. v. Loll'Hi (1780). 3 Aost. 020, J -0 y Wfit 
(1868), 27 L. J. (cn ) 709. It Ia conceived that the owner of loud euhirct to a 
rent-charge, «^aiit«blo or otherwim, le not a truetee for the owner of the re&t- 
ohargo ; see title Si!.KT-cnARaE9 and Aem'ities 

(k) See Duke on Chontable Usee, 110; Audtunt t. M'Ouffng (1886), tl 
App. Oas. 313, 329. 

(l) Bt Manchtiter School Gust (1807), 2 t'h. App 497 ; Atidrttoo ▼. JH'Oiiffog^ 
iupra. 


(m) See p. 182, ant*. 

(n) A.~a. V. Cooper*’ Co. (1812), 19 Ves. 187 ; A.-O v r»i>fa*i (1826), 1 IIuhs. 
226, 237; A.~0. v. Buthhy (1837), 24 Beav. 209; Hi* d v. IfipKell (1802), 
3 Gifl. 647 ; Bt Campden O/iantu* (1881), 18 t'h. D. 310, '1 >8, 32'», C, A. ; and 
see p. 191, ante. 

( 0 ) A.-O. y. Sell (1840). 0 L. J. (oh ) 380, wbure a fund was raieod by sub- 
sonptions of the borough inhahitante to establish a pesthouM), which, when it 
ceased to be need for ^t purpose, was, in contravention of tbs trust, sold by 
the direction of a general meeting of the inhabitants, and the mtmey appUed to 
ottier purposes; see aleo Man y. BaBel (l(i82), 1 Xdnt. 43. 

(y) A.-0. y. BrandrAh (1842), 1 T. * C. Oas. 2(Ki. whore a rift for the 
pocc dl one pariah was wrongfully ap{ilted in aid of the poor of anotner pariah; 
Si Bt. John the Svangelut, J/Aungre'e Charity (1888), 4 T. L. It. 765, where 
fande rivsH for iho repair of one church aere ajiplietl for another. Sea also 
Duke on Charitable Dsaa 116; Wtrd’tcom’* Cav (1029), Duke on Gheritable 
'Ueea,94; A.-O.y. Vman,tupra; A.-Q.y. OdtUiMth*' Co. (1833), Coop. Pr. Oas, 
292, 309; Chwth Ettato Charity, Wandeworth (1871), 6 Ob. App. *206. 

A.-0. v. Sowhnry Oonoratton (1838), Coop Pr. Css. 72, 77 ; Andrmn y. 
U'wfog, mmra. The mle m diflaieat wnaro one fond la gjven for several 
(A.-Q. V. Qtary (ISITV, 3 Ifo. 613). , 

fir) J|A,arittf<*ti>*l>*BaAc<i( ^Majid Washolders cannot be appbei tot 
IM poer el tlw pariah geneeallyflQljMrtsJftmdMr (1819), 1 J*c * XI. Kor 
can a Amd to pmide a pveacW m andhad in aid of the jm (Dt^ m 
I llMiflaUe VwmL 116k or properto derisaar to dii>rharge s tax be divarM to 
^fUMt d cortiSn poor persona ▼. mprs), waffWa MOtt sdwol, 

iiwtodsfifct da wri o a l teac hin g. » «io4% aatmehon in Itog i ^ wiifing. and 
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exclusively for members of one religioil or sect to persons holding 
different religious beliefs ff). This rule applies equally in the case 
of charities not established for purely religious purjposes, if an 
intention to that effect is expressed (w), but not otherwise («)• 
Chapels established for particular forms of worship or doctrinal 
teaching must not be converted by the trustees to other forms (6), 
even with the consent of the congregation (c). Congregations of 
the same sect may, however, differ upon non-fundamental (d) 
doctrines and yet remain proper objects of the same charity (e). 

Though it is a breach of trust to alter or depart from the 
trusts of the foundation, it is competent for a congregation, or 
the majority if power is given to it, in matters not involving a 
contravention of the trusts, to make new regulations or alter those 
in existence (/). 

A charitable trust will, however, be construed liberally and an 
expenditure will be allowed though not within a narrow reading 
of the words declaring the trust C'/). So where a charity was 
established for the benefit of a guild and its poor brethren, the 
trustees committed no breach of trust by subscribing out of the 
trust funds towards the erection of a school in return for a right 
to have a number of l>oys educated there gratuitously (/i). 

Wlicre a trustee of charity property inadvertently pays more 
than the income of tlio property to the charity he has no claim 
against the charity for reimbursement (i). 

m V. H7W(I842), 0 Cl. & Fin. II. L. ; and A.-O, v. Cah^rt (1857). 
20 L. J. (err.) 082 fcliarityrosiri(;U)(l to mcinborw of (%ircbof Kngland); see also 
liahery, /.<?<* (1 SCO), 8 iT L. Ous. 405 (non-eligibility of di^sentoi’s as tnistoos 
of Ohundi of England charity); v. Mnrdoch (1850), 19 L. J, (cil.) 3; 

J.-C?. V, AnderAon (188vS)» 57 Jj. J. (cn.) 543* 550 (charities conlined to 
Protestant dissenters and l*rcsby(erians) : Hhure y, Wilson^ eupi'a; Drummopd 
il.-C/. (1849), 2 11. L. Cas. 837 (TTnitiirians excluded). 

\i) A.-G. V. Cifhrrty svpra, at p. 880. 

J Idd. : Jie lions' fViarift/y [1899] 1 Ch. 21. 

(/>) CrtidjihlUi" y, Aikmun (1812), 1 Dow, 1; A,-G. v. /Varaon (1817), 3 Mer. 
.853, 400, 418, 419; Fobij v, Wonintr (1820), 2 Jac. & W, 215, 247 ; Dilly, Watson 
(1830). 2 Jo. Ex. Ir. 48; Milligan v. Milrlull (1837). 7 L. J. (OH.) 37; A.-Q. 
r. Munro (1818), 2 De G. & 0in. 122 ; A.^G, v. Wilson (1848), 16 Sim. 210; Free 
Church of Scotland (General Assembly) v. Overtoun (Lord), [1904*1 A. 0. 516, 613 
et sea. But see WestwiXid v. McKie (1809), 21 L. T, 166. 

(c) Broom v. Summers (1840), 10 L. J. (OH.) 71 ; A.-G. v. ITVisA (1844), 4 
Hare, 672; A.^^G, v. Murdoch, suprn : A,*G. v. Rochester Corporatiem (1864), 6 
Do G. M. & G. 797; Ward t. r/ipwell (1862). 2 Giff. 647; A.-G. v, Awt 
(1865), 13 L. T. 235 ; and see A,-u, w, Anderson, at/pra. As to the effect of 
acquiosoence in a change of doctrine, see Cairticross v. Lorimer (1860), 3 
Macq. ^7. 

(<f) It is for the court, not for the tniateea, to decide what doctrines are funda- 
mental and must be hold by concrogations to entiUe them to participate in a 
eharify [Newsome r. Flowers (186l), 10 W. K 26). 

[$) V. Oould (18^), 30 L. J. (cH.) 77 ; A,-0, v, Etheridge (1862h 32 
Xi. 4. (onr.) 161, oases rating to the doctrines of strict or fine cominunion, oc^ 
being admissible among the sect of Particular Baptiste. 

{/) Miltigm v. MiuXiU (183*), 7 L. J. (cn.) 87 ; A.-G. v. Murdoch, ctitivw/ 
V. Gould, supra/ A.-ff. v. Anderson, mpra, at p. 549. 

(y) A.-ff, V. Stamf^ Cotynmtim (1747), 2 Bwan. 591 : Wilkinean v. JKbIia 
< 1832), 2 Tyr, 544, ^70 ; A.-G. V4 Feyster (1792), 1 Ansi. 116, 122. 
fl) Afidrt’Sim Y. Ghe^ptO^iWrighU) (1666), 12 L. T. 806. 

<4 Y. Gihhs I De Q. 4t Sm. 166, 1601 
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SM. Tnistees of charities not exempted from fibe operation of &e 
Charitable Trusts Acts (.;) are required to keep full and true accounts 
of all monej received and paid on^acoouut of the charity (/;) and to 
furnish annual accounts to the Charity Commissioners of (1) the 
gross income arising, or vrhich ought to have arisen, from the 
endowments, (2) all balanciis in hand at the commencement of the 
year and all moneys received during the year on account of 
the charity, (8) all payments for the year, and (4) all moneys owing 
to or from the charity ; such accounts to be certified by one or more 
of the trustees, and audited by the auditor (if any) of the charity (1). 

A copy of the annual accounts of non-ecclesiastical rnral parochial 
charities must also be delivered to tho chairman of tl)e parish 
meeting (w), and of non>ecclesiasli<'al parochial charities in tho county 
of Loudon to the borough council of the parish concerned (n). In 
the case of ecclesiastical parochial charities a copy must be dolivorod 
to the churchwardens to be presented to the vestry (o). 

The fact that a fund for tho time being devoted to charitable 
purposes may subsequently be diverted to non-charitablo objects (p), 
or that the trustees have a discretionary power to apply the corpus 
as income, does not render them less liahio to account (q). 

529. Charity trustees must also return written anstrers to any 
questions or inquiries addressed to them by the direction of the 
Charity Commissioners (;•), 

Tru.stocs refusing to account to the Charity Commissioners or to 
reply to their inquiries are guilty of contempt of court (s). 

Sect. 5. — Pou'er$ of Ordinarif Trmtce$, 

530. Tho question as to who are entitled to excrcii-o a power 
given to trustees of prescribing tho mode of applying a charittrl>lo 
gift is one of construction {t). Where a power is oxurcisahle at the 
discretion of a particular person, another cannot exercise it (u). 


(j) Ab to what charities are exempt, boo p. 301, pool. 

(ik) Charitable Tiniats Act, 1833 (16 A 17 V'iot. c. 137), s. 61. 

({) Ibid.,n. 10 ; Charitable Trusts Amoudmeiit Act, lN(i,>(lK & 10 Viet. c. 124), 

. 44, 43; BOO Ogilvie y. Littlebog (1807), 13 T. I,. It. 300. Thu (’barity Coin • 
mismonore aupplv Bpecinl forme for rendering Htatements of accounts ; see 
Encvcloptodia of iTorms, Vol. 1., “ Accounts,” pp. 126—131. Independently of 
the tlharitahle Trusts Acts, charity tmetees must acc’oant to any pra-sou entitled 
to demand an account {A.-G. y. (1S47), 1 lie O, & Sm. 156). 

(m) Charitable Trusts Amendment Act, 1853 (18 & 10 Viet. c. 124), a. 44; 
Lociri Government Act, 1804 (36 & 37 \ict. c. 73), h. 14 (6), 

(n) liondon Government Act, 1899 (62 & 63 Viet c. 14), s. 31 (2). 

(o) Charitable Trusts Amendment Act, 1833 (18 & 19 Viet. e. 124), a. 44. 

ip) Re Tamworth School {Sir Robert PeePe), Ex parte (Jharily Vummvieionnt 
IISBS), 3 Oh. App. 343. 

tq) Re CHlehrUt Educational Truet, [16931 1 Ch. 3C7. 

(r) Charitable Xruots Aot, 1833 (16 & 77 Viet. o. 137), a. 10. 

, (tj /Wd., e. 14; Re Qilehriet Bdueatianal Trmt, supra; see also Re Si. John 
Btrbd Wethuan MethodM Chapa, Chester, [1893] 2 Cn. 618; Re St. Bride's, 
FIta Btrea, [1877] W. N. 149, C. A. Por contempt of court, see title OomXKVT 
aim AXTAcmtBMT. 

. U) Crawford y. Forshaw, [1891]' i Ch. 261, 267, 268, 0. A. ; and see the 
q)m;d»Btehle nm, A Smith, [1904J 1 <3». 189. r « ■ , 

hmi V. 290; ReJMer (1902). 83 LJ.648. da to the 
trasteee see Trustee Aefi, i^3 (56 & 37 wkiLc. OS), as. 17— 

title Taimn Aim Tbvstsxs. 
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A poww given to ezeentora u «zete!eal)le by eontiniiisg (4) oi|. 
surviving exeoutors but not by one who renoonoes (e), or by 
persons subsequentlj appointed trustees (d). 

Powers given to trustees,- even to a testator’s “ said tmetees ” 
who were named earlier in the will, are primd facie regarded as 
annexed to the office and therefore exercisable by the trustees for 
the time being (e). 

Where a power of selection is given to a trustee with general or 
some objects pointed out, and the trustee fails to execute the trust, 
the power of disposition is exercised by the court (/). 

631* Trustees invested with discretionary powers must exercise 
them honestly and with a fair consideration of the subjected). 
They need not give reasons for their actions (A)* Where they state 
reasons which do not justify their conclusions (i), or where they 
have acted corruptly or improperly (k), the court interferes. But 
the court is generally reluctant to interfere with the discretion of 
trustees by means of schemes (2), though in order to retain some 
control over the trustees it may refuse to dismiss an action seeking 
the interference of the court (m), or may refuse to order payment 
out of a fund in court to trustees without an affidavit % them 
stating how they propose to apply the money («). 

The discretion may apply only to part of the charitable gift (o), 
or be otherwise fettered % directions (p) or implications (g) in the 
instrument. 


(a) Vrawfiird v. Fonhaw, [1891] 2 Ch. 261, C, A. 

(h) .1.-0. V. Olrgn (1738), Ainb. 384. 

(c) A.-G. V. I'Wift (1833), 3 L. J. (CH.) 76. 

(d) JHhhnrd v. Tjnmb (1736), Amb. 309. 

(r) lie Smith, [1904] 1 Cb. 139 ; Kce Jix fxtrU Blaekbunu (1820), 1 Jac. & W. 
297, where the snleotiou of objects was left with the persons nominated by the 
testator as trustees, though new trustees were appointed : seo also Trustee Act, 
1893 (36 & 67 Viet. c. 33), ss. 10 (3), 22, 37 ; Conreyaucine Act, 1882 (43 & 46 
Viet, 39), B. 6. 

(/) hftiffffridgt V. Thachatll (1792), 1 Vos. 46-1, 473; (1803)7 Ves. 36, 86; 
BOO also p. 169, auU, 

(fl) lie IfV/W (iVefored} OAorfty (1801), 20 L.jr.(cii.) 588,397; and seep, 166, ante 
(/i) Ibid, 

(t) Ibid. See, however, A.-O. t. Motley (1848), 17 L. 3. (OB.) 446, whare it 
was said that a disotetionaty consent might be withheld for an inenffletot 
reason or none. 


(1*) .4.-0. V. GUm, tupra; A.~G. r. Barrow Stbiwl (Oovenun) (1734), S 
Vos. Sen. 331 ; Waldo t. Oal«e (1808), 16 Ves. 206, 212 ; He parte jferi- 
hampttead Free ScAooi (1813), 2 Yea. A.B. 184, 188 ; Jle Bedford Charity (188^, 
3 St8iu378; A.*0. r. BoHeherett (1838), 25 Bear. 116; eee idee A.‘&. r. 
Bherboihu Grammar School (1834), 18 Bear. 236 (discretion of vieitea’). 

({) PowmeoHni v. Powencoari (1824), 1 Mol. 616 (tmat of a temponry 
nature); A.-Q. r. OatkeJl (1831), 9 L. 3. (o. 8.) (cn.) 188 ; Be Lea (1867), 84 
Ch. D. 328, where no permanent diarity was intended. Jn A Sttrley (1000), 

17T. li.ll. 113,' though the trustees were given a dkewtienaxy power, a aelMiM 

was (wdeied by ^ omirb 

I m) Atf^. V. Barrmo BehoeTfCoiwmers), siwro. 
a) BapawT. (IK^ 231. B. Ir. 51& 
oYJfo2ralPsC»ar%(W^^ ^ ^ 

p) Ahfidhgo^.0aliim{i69d), l3T.i. S. 463, whes^ after 
\jaa unlindM ^hseielkNfc to dietahote a fluid «moiw ^dia8m•|-':4to'totoldbd^ 
a deeqte toft aurtain named inyti^iiBoaa SeuU limitfMr iw^ 



A disor^ioiutiy pover of seleetion is soxnotimes exercisabbi by 

will(r) 

692. In the absence of fraud, wilful concealment or misrepre* 
senta&n, trustees of charities may obtain immunity from liability by 
applying to the Charity Gomiuisbionors for ad\ ico or daoction i ("<]‘>oct> 
ing &e charity or its adminisirstion and acting upon such athiuo (•>). 

533. Trustees of charities exempted from the o^iorivtiou of tlio 
Charitable Trusts Acts (t) may apply to the Coinmissiunors to have 
the benefits of those Acts extended to them (a) 

534. Trustees or other persons having tiio custody of any deeds 
or muniments ot or relating to citai ilios may deposit the same for 
security in a repository pxo\idod by the Charily CominisBioiitirh (,/»). 

535. On obtaining an order of the Conimissionors trustees may 
transfer any stock or pay any money to the ollicial trusteos of 
charitable funds in ti ust for any chtiiity (r). 

536. Payment into coiiit of chanty funds may he made by 
trustees without the consent of the Chanty Commi'.sienors (d). As a 
rule, however, the proper course is to apply either to tbo court or to the 
Commissioners for a scheme and not to pay tbo money into court(r). 

537. Apart from the pouors exercisable by a majority of truhtoos 
under the Charitable Trusts Acts, in trusts of a public or ebarilablo 
nature a majority of the tiustees acting within the iimiti of tho 
instrument of foundation (/) may as a rule bind the minority (//). 
This rule, however, does not a]) 2 »ly in tho case (d sjxecial powers 
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Vopiu'fcry, Crehane {\SVt)f 111 li. llq. 

Gliantable Titiats Act, Ihoi (16 A 17 \iot. e 1 >7), « 16, hoo also 

р. SiO, poit, 

(t) As to vhat chanties aio exempt, see p dOl, pt nf 

(a) Cliaiitablo Truats Act, IS69 (32 & 33 Vict. c 110), e. 14. As to excuiptod 
charilies, see p 30*1, poif. 

(b) Chaijlablo TfU‘<ts Act, 1633(16 d 17 \ ict. c. 13»;, e. 63. As to the 

custody of deeds etc. Leloof^in^ to paiotliial ihaiitios ff Goveinniont 

Alt, 1894 (66 & 37 Vict. (. 7>b rh. 17(8), 38il) 40, Lewtk y 

[1898] 1 Q. ]1. 164. Aft to tho ii, 4 ht ot tlin Chanty CoujTiKhsionorft to nlim 
^cumeiits lolalingto ch.iiitioH, see Ohauiuble Trusts Act, 1800 (23 ii, 24 Vict. 

с. 136), a 19 

(c) OhMiitabloTiust^ \nK ntlment Act, 1835 (IR 4 10 Vkl r 134), a 22. 

(cf) Trustee Act, 1693 ^56 A o7 Yiot c. 53), s. 4*2 ; lU hi, (lifts* ntvf hi, (Jtt/irje*$^ 
BUtfbmshnry (1858) 27 L. J. (ch) 560 ^dotnd^^d under a similur clause la 
10 4b 11 Vict. c, 96). As to lUYCStuieiii ot noneys paid into court, ace p. *241, 
atUe, 

8Ch. D 615, 546 



^ ^ ^ ^ ^ ' (coiive^uiifcby inajonty); 

buTace Be Ebenorthand l^^dy^s Contract (16s9), 42 Ch. I). 23, C. A., whore it Was 
hdd that without atatuiory authority a xnajoiity of trustees could not jmbh tho 
sled in all; v. fihvaima'i (1839), 2 Boav 104 (leftsid, 


legal oatate if vested 
JDdS W. jffoa{1792), 1 Anat. 86 (action of ejociinont); WtikntU v. Oariham (1793), 
6 ^[hmBepi. 338: llV'cmsoa v, Afrifm (1832), 2l^r. 544; Be Dattmvidc Fnc 
Askoed (1851), 16 Jar. 013 (appomtinentof achoobnasteis) ; A,*0 v. Scott (1750), 
I 413, 416; A,-G. v. CanUna (1843), 3 Y, & H Ch Cue 139 (election of 

miAiatflr of Estohltahod Church by Mtouraon tmateoH) ; v. JmJBnt (1814), 
Yea, ft B, Wl, 168; Berry v, Shtpwa^ (1868), 4 J>o G. ft J. 353; v. 
(IftM). 38 Za J. (ciL) 130 (appothtaamt and dismiftait dl miniater ot 

f Qbapdlii * 

' til Church, Sh u Oi M A , £Itie«>3 W. % >S6. 
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Where trustees or administrators of a charity have power to 
delermine on any sale, exchange, partition, mortgage, lease or 
other disposition of the charity property, a majority of them who 
are present at a meeting of their body duly constituted and vote on 
the question can carry out any of the above transactions as effectively 
as if all joined, including the official trustee of charity lands (t). 

A majority may also, with the consent of the Charity Com* 
missionoi’B, institute and maintain legal proceedings (/(). 

Schemes settled by the court (f) or Chority Commissioners (»») 
may contain a provision that a certain number of trustees shall 
constitute a quorum. 

The powers conferred by the Agricultural Holdings Act, 1908 (n), 
on laiutlords in respect of charging lands with the amount paid or 
expended as corapensalioii for improvements (o), are not exercisable 
by trustees for charitable imrposes except with the approval in 
writing of the Charity Commissioners or of the Board of Education, 
as the case may require 

Si.CT. 6. — LiabilHica of Ordinary Trustees. 

638. It is presumed, in the absence of evidence to the contrary, 
that trustees have faithfully discharged their duly (q). 

Charity trustees, whether a corporate body or individuals, using 
trust mouoya for their own purposes (r), or for purposes not in 
accordance with the trusts (a), occasioning the destruction of the 
trust property {//), improperly alienating it(c), or negligently allow- 
ing others to misappropriate it(d), are strictly liable to make good 
any dolicieucy or loss. 

Though the court is severe with trustees who wilfully, corruptly, 
or negligently misapply the trust property, it acts leniently where 

(t) CJharit^iblo Tnisis Act, 1809 (32 & 33 Viet. c. 110), s. 12. As to dealings 
by truMteos with the charity eslute, see further y, 210, anfe. 

(/.O llfid,, s. 13. See al«o Ohnritable Trusts Act, 18i>3 (10 & 17 Viet, c, 137) 

S. 1 7 ; and p. 329, 

U) Be Ihvorkif Charities (1839), 9 L. J. (cn.) 91. 

(m) For nn example, .see Kncjxloprodia of Forms, Vol. III., p. 480. 

(n) S Edw. 7, c. 28. 

(o) IhiiL, s. 13, 

(p) iftf’ci., a. 41. 

(f;) A.-G. V. Stamford (Earl) (1839), 1 Ph. 737, 747. As to the liabilities ol 
trustees gonerally, see IVastee Act, 1893 (00 A 07 Viet. c. 53), sa. 17—24 ; aud 
title Trusts and Trustees. 

(r) Eefifiinffto/i lJuUingi Caoe (1612), Puke on Charitable Uses, 71 (retainer by 
trustee,^! ium-case of rent on reletting of charity lands); A.-G. v. Bedford 
CurporStion (1764), 2 Ves. Sen. 504 (i^taincr by acboolmnster of charity school 
of 'asdica’'s salary); A,-G. v. BoHoh (1790), 3 Anst. 820 (rotainer vicar of 
cJiarity aimuity payable to proacbor) ; v. Dixie (1803). 13 Ves. 519; see 

also As-0. V. Fretyman (ISll), 4 Boav. 462. 

(а) V. Brenotre* Co, (1816), 1 Mer. 495; A.-G. v. Cumhridge CorporoMon 
(1830), 6L. J. (aH.)357. 

(б) Ex jparie Qreenhouoe (1815), 1 Madd. 92, 109 (chapel pulled down by 
trubtcee), 

(c) A.-G. V* Eit^ Beifvrd Cormrathn (1838), 3 My. A Cr. 484; v.- 

tWjmralion (1842),^ 11 Ij. J, (cH.) 412 (innocent hut ixnpjnopeif sole 
pi charity lands in reaeiA^ion'ot laud tax on other lands boloneifig to 'the 
trustees) ; and soo -L-G* Nomtrk Oorporeiiion (1842), 11 J, (UB.T 3^ 

A.*G* T. LfictetOF Oorporaiion (1844)^ t Beav. 176. 
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the adininistration of the funds has been honMt but mistaken («)• 
as, for example, where a wrong construction has been put on an Zdsl^Qittesof 
ambiguous instrument of trust (/). Orawny 

Where a corporation is trustee the court tends to leniency more 
than in the case of individual trustees (ijr). *<«wwnw 

The general rule is that in the absenco of special oircuniBlanccK (h) oaslnit 
accounts are to be taken against the trustees from the date at 
which the misapplication commenced (i). Each case is, however, 
decided on its merits at tlie discretion of the court, and therefore 
the dates to which accounts against charity irnstces aro carried 
back differ widely (k). The court may decline to direct an account 
where the litigation would ho expensive and the hoiiefil to the 
charity problematical or trifling (f). 

As a rule, whore the misapplication has been innocent, accounts 
aro directed from the commonceinont of the action (m) ; but they 
may also be ordered from the date at which notice was given to the 
trustees questioning the propriety of the application (n), from the 
date of the decree declaring tho application improper (o), or from 
the date of the last appointment of a now trustee (p). An account 


(r) V. Kxekr Corji 'vation (18‘ir>), 2 Uufw. 46, Lord I'^LDON, at p. 64 : 

** to act oil any oilier principles would bo (<» deter all prudent |mrsoim from 
becoming trustees of charities”; A.-CKv, (‘hvisUharch (lhanand <\tuom) (1826), 
2 Russ. 821 ; v. t*rctipnaii^ ftiipra, at ji. 401 ; AitilrnvB v. ^1886), 

11 App. Cas. 318, 324. See also xi.-G. v. ISouyer (171)8b 3 Ves. 714, 729. 

(/) A.-C/. V. IKofr (JhanMcrs^ Co* (1873), L. It. (> I£. L. 1, where there was • 
question whether on the coiiRtruction of an iuslruiuent the surplus income 
belougorl to the charitv or to tho doncoH. 

(^) A*‘G* V. IktUd Volkge, Oxfi^d (1744), 9 Mod. lb‘p. 4(>7, 409, 410; A.-Q. 
V. Emt IM/iird Corporutiou (1833), 2 My. & K. 36, .37, 38; A.-f/. v. Ntwhury 
VotportiGim (1834), 3 My. & K. 017, 061 ; A**G, v. (Minn Colletfc (1837), 2 Keen, 
150, 109; Edinhurtjh Oorpt ration v. Lord Advooite (1879), 4 Ajip. Cus. 823. 

(h) E.g., innocent mistipplical, ion, see infra* 

(i) A.^G. V. Cunhel (hrpoi'ation (1842), 3 Dr, & War, *'91 ; A,-G* v, Iktvcy 

(1854), 19 Boav. 521, 627, whore acrountH wore ♦ from tho dales 

when improper loase.s wore gi*anted. See also A.^G. v. Enitburg (-nrporation 
supra, at p. 053, whore the question of directing an account from tho date of 
the foundation of the charity was discussed. TIjo application of the Sifitutcfs of 
Limitation in the case of pioceodings against trust ec«» is st.at-cd «t p. 204, ante* 

(/c) A*-G- V. /Mor// (1854), 19 J3eav. 521, 527. Jn,A.-G. v, Prvtt/tnan (1841); 
4 Beav. 462, 407, tlie question was referred by the court to tho cousideratiou of 
the Attomey-General. See also on tho power of the Attorney -Qcmoral to 
sanction compromises iu such cases v. Exeter Oorpftration (1822), 

Jac. 443, 448 ; A.-G, v. lUxckr Corporation (1820), 2 Russ. 302; A**G* v, CarlieU 
Corporation (1831), 4 Sim, 275, 279; A.-O* v. JirHiingliain (1840), ;{ Beav. 91. 

(0 A.-Q. V. Dixie (1805), 13 Yes. 619f A.-C/. v. Calhim (1830), o L. J. (c.ii ) 
220; A.^G, V. Shearrmn (1839), 2 Beav. 1(^4. 

(w) A,^G. r. JoUiffe (1822), 1 L. J. (o. s.) (cH.) 43; A*-0* v, JVinrJa^dcr 
Corporation (1824), 3 h. J. (o. s.) (ch.) 64; A.~0, v. (nationals' Co, (183J), 
9 L. J. (o. B.) (cu.) 229; A,^Q. ▼, Cains Cdlege, supra, at p. 100; A.-fA 
V, Harper (1838), 8 L. J. (cu.) 12 ; A,^G, v. Drapers* (Jv, (1841), 4 Beav. 67 ; 
(1847), 10 wav. 358; A*-G. v. Christ*$ Ho^tal (1841), 4 Beav. 73; A.-C/. v. 
/Toff (1853), 16 Bear. 388, 395; A,-0* y^Daveg, supra ; A*-G* v. ira.« C7*a»dfer« 
Ob, (1873), ti. B. 6 H. L. 15. See also Aberdeen TJaiversitg v. /mns (1868), 
L. K 1 Sc. & Div. 289 ; Lwd AdvocaU r. Drgsdale (1874), L. R. 2 So. & Div- 308. 

(n) A-G. V. Derudck-upm-Twee4 Corporation (1829), Taml. *39; A.-C/. 

Mst Jietford Corfjoration, supra, at p. 37 ; A.-6’. v. Camhridgf^ Corporation 
(f666), 5 L. J. (CH.) 357.*^ . ^ , 

■ ^ A..0. V. ^a^s* Co., supra, at pp. 389, 300; A.-CT r. tirfheU (1849), 12 

'Bttat* 35. ' ' 

V. Hewherff Ckrrparaiton, suprn. 
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is not, it seems, directed against innocent trostees where thiii 
co-trustees are entirely responsible fur the breach of trust ( 9 ). 


839. Parisli oOicinls ore not liable for breaches of trust com- 
mitted by their predecessors in office (r). But munioi{)al corpora- 
tions created under tlie Municipal Corporations Act, 1835 (s), are 
liable in respect of the debts incurred and breaehes of trust oom- 
mittod by the old corporations which they succeeded, for thejr 
are but a continuance of the old corporations (i). A parish council 
to which is transferred all non-ecclesiastical property previously 
vested in the overseers or in the overseers and churchwardens of a 
ruiul parish takes subject to the existing liabilities affecting the 
property (a). 

540. 'Wiicre a charity trustee uses the trust funds lor trading 
purposes he is accountable to the charity for any profit made, or 
for interc' t at the rate of 5 per cent, if the latter is the larger 
amount (b). But in gnierul a defaulting trustee is charged with 
interest at 4 per cent. (c). Wbellier the interest is simple or 
compound is in the discretion of the court (d). 

541. Where a trasUo administers a charity by means of a mere 
agent, tlie latter is as a rule accountable in case of default only to 
Ins principal and not to tho charity, as the ordinary law of agency is 
applicable to charity cases (0. But if the agent, knowing that a 
broach of trust is being committed, interferes and assists in the 
broach, or if a stranger intermeddles Milh the aiTairs and adminis- 
tration of a ohaiity, each makes himself a gaasi-irustoe and as 
such personally answerable (/). 


(7) J..(/ V. Ji liiflt (IMiJ), 1 L J. (0. 8 ) (f u ) 4a ; -4.-0. V. Uidlaiul (1837), 
2 1. Ac 0, (ax.) Gsa, ’whoro co-tru^t<^(»8 of a cliaiity under a will wore directed 
to act uiinually in rotation. 

(?) Kx ywh J Off /icr(lftl9), 1 Jac. d. W. 70 ; and see Batitly v. Cooke (1G02), 2 
Voni *202 ; Urerujiold v. Key nail (1780), 2 P, Wms. (nil, n. ; 7 mich ▼. Dear (1800), 
6 V08 5i7. 

(«) 5 0 Will. 4, c. 76, lejicalod and Bupoiscdod b> tlio Municipal Corporatione 

Act, 18S2 (45 & 40 \ict c 50) 

(i) V* Leiciihr (^vfporatioH (1846), 9 Boa?. 546; and see v. Kerr 

(1810), 2 Bea?. 4*20 ; A -O', v. Ntwcastle CoiporaUon (1842), 5 Boav. 307, 314. 

(a) Local Oovomincnt Act, 1891 (56 ^ 57 Yict. c. 73), s. 6 (2) (c). 

(M V. (1829), 2 Sun. 516, where a chaiity trustee who used 

the trust piopoity lor trading pui poses was charged 5 per cent, but notoom^ 
pound interest; ^1.-6?. v. Cumbfndye Corporation (1836;, 5 L* J. (GH) 357 j Be 
J&orw, 11002] 2 Ch. 314. 

(r) c/o?irB y. Forall (1852), 15 Beaw* 388, 392 ; A ▼. At/ord (1855), 4 
1)0 a. M. & G. 843, 851; Bo Kmmol (1881), 17 Oh. D. 142. In A.-G. y 
Camirvfgt CorpoyuUon^ euprv^ the interest was 5 por cent. 

(d) MO tho cases cited in two preceding notes where em^oymont of trust funds 
m trade constituted a giouiid for obaiging compound interest ; Inoorporated 

y. Biikaide {l8U)r 1 Dr. A War. 258, where a trustte who set up a title 
adterse to the chairit> wa^ (batgoil compound interest ; A.-G. v. Al/ord^ eupra^ 
at p. Other oases relating to private trusts (Heiyhingim t. Graot (IIMO), 5 
My. & Or. 258 ; Some ?, FoxaU^ eufira) show tiiat the present iffedloo is to 
charge oompouiid interest where trust fluids ha%o been employ^ in trade; see 
also the non-ohsritable oases, BtnUttk v. Qarrkk (1870), 5 Glu App.233; 
Jhioie^ [1*02] 2 Oh. 314; and title Trusts a»j> Trvstbss. 

(e) y. QhrAmfidd {Eaii) (1854), 18 Bear. 596 ; and see title AtinoTi 
m I- pp. 171, 172. 

(f) A.-G, V. Cheekt^M eapra, el p. 599. Sae alao Zettpdor 

Otiperatton (1844), 7 Bsaifi I 16 , wheree town clerk who xetained treal teilAs 
With the consent of annipo^ ooi|Mwelicii9 th^ aoleel truitseel tht 
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548. yVbea s «orporation is declared lialde to make good % Iom *>». e. 
ceased bj a breach of trust, the court does not charge the lose LMMWMof 
upon the general property of tiie eorporation. The remedy is Ordfataif 
enforceable by process of sequestration (g). Ttiissei. 


5^. Charity property cannot be taken to indemnify a person CSosqiecsstlon 
injured by a breach of trust committed by the trustees of tho I** ‘"i!?? 
charity (A). 


Sbox. 7. — Powers, DuUes and LiahilUies of Offuial 'Trustees. 


Sub-Sbot. 1,—The Official Truttet of Chariitf Lands, 

544. The official trustee of charity lands (who is tho secretary OoriKirsia 
for the time being of the Charity CommisRion) is a corporation solo 
for the purpose of holding or conveying real proiH<rty, including 
leaseholds (t). 

Land, or any term or estate theroin, including horodil aments Whraluid 
corporeal and incorporeal (y), hold upon charitnhlo trusts, may be 
vested in the official trustee, with or without couveyanco (A), by tinst^ 
order of the court (/) or of the Cliarity Commissioners (m), in any 
of the following cases, namely, whore the land is vested in persons 
other than the administering tru&to<>s of the charity ; where there 
are no trustees or it is uncertain in whom the estate is vostud ; 
where all or any of the trustees are unwilling to act or cannot bo 
found, or are infants or lunatics or otherwise incnnable of acting, 
or are out of the juiisdiction ; where no valid a]>puintDiont of 
new trustees can be made ; or where for any other reason such a 
measure seems debirable to the court or Charity Commissioners, as 
the case may be (n). 

The vesting of copyholds in the official trustee requires tb^ ropyholdi. 
consent of the lord of the manor (o). 


was held joiatljr liable with the coqioiation for the breu h of trust; A.-O ▼. 
Wtlsott (1840), 10 L. J. (csi.) 83,^ wfaoio a coqioratiou w.i Inutee of a chorify 
nod the members of tbo ^oyeminfr body were held Itali.o for injury to tbo 
olMuity oooanoned by tboir default; Chaitiablo Corjtomtiun r. HvUm (1742)^ 
2 Atk. 400, 408. 

(o) A.-Q-, V. East Rtlfttrd CMporaiton (1838), 3 My. & Ci 4S4. 

(a) HotUA's Hoqtital (Froffet.) r. Ross (1846), 12 Cl. A Fiu. 807, IT. L. (a 
oftse)* 

(0 Oharitable Trosts Act, 1853 (10 & 17 Tict. o. 137), 8. 47; Obantable 
Tniitfl Ai&endzxient Act, 1855 (18 A 10 Yict. c. 124), 0 . 15. Where land is being 
conTeTed to a diarity and it 10 dosiif'd that the legal csfale be YO0ted in 


la: 


the eonYeyance to be made iu the flnst place to the trustees of tho ohazity ; tho 
* \ estate 10 subsequentlv vested in tb official truKtoe by moann of an uider. 

] Intepretation A^ 1889 (52 & 53 Tict c. 63X b. 3 , see also the repealed 
ution of land** in 0 . 60 of the Oharitable Trusts Act, 1853 (16 A 17 Tict. 


A. te Tit 

J Ohaiitablo Act, 1887 (80 A 81 Tiet c. 49), s. 8. 

Olaritabfofriwts Aot, 1603 (18 A 17 Tict a I3f). f). 4a 
mi^a)leTrustsAet,18000»AMTiot.e.l36),a 2 AatoMulicafitm 
uoficM, soap. 916, post; and « to ibe powen of tbo lloazd of Ed u c at ion, 
siem 280. and tale Eduoiticw. ^ 

(lO QhmtaUolinwts Aot, 1883 (10 A 17 Tlot. e. 137), a 48,^ A« tbo oIBcial 
mies bnldg BS a lota tnutm (see acta (f), p. 280, post), vSs^ the dbarity 
faafo h» l^in OIV^ of the eiranuitaasM uentioiied ip th# toot does not 

jflSi ^ A 36 TmA 


M.9; Ctapsr 


omr the dUBcuiK 

(AMitsUo TriHM iMaspontmn A^'liTB ^ A 36 Tiofe 
i Aet. 1864 (37 A M Tiet. ^ 46). a H 
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Sect. 7. 
Powers, 
Duties and 
Liabilities of 
Official 
Trustees. 

Revesting in 
trustees of 
charity. 

Powers of 
trustres of 
charity 
uuafl'ceted. 

Land vested 
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wardens and 
overseers. 

Registration 
under Land 
Transfer Acts. 

Rdncntionnl 

charities. 


Publlo 

trustee. 


OfTiciftl 
trustees of 
charitable 
luuds 


Land vested in the official trastee may be revested in the tnutees 
of the charity by the authority which made the vesting order (p). 

The official trustee holds as a bare trustee [q). 

545. The official trustee may be directed to convey or concur in 
a conveyance of land vested in him (r), but he does not enter into 
covenants of any kind («). 

546} Vesting land in the official trustee does not deprive the 
acting trustees of the possession, control, and management of the 
trust estates, or of the upplication of the income thereof (a). Sales 
and other dispositions of the charity property can be effected as 
freely as if the property was not vested in him (/;). 

547. A vesting order made under the Charitable Trusts Acts in 
cases where the legal estate is vested in the churchwardens and over- 
seers of any parish, as a corporation, does not require their consent (c). 

548. The official trustee may under certain circumstances be 
registered as the proprietor of lands under the Land Transfer 
Act8(t7). 

549. The powers of appointing the official tiusteos of charitable 
funds, and of making orders for vesting or transferring lauds or 
funds into or from the official trustee of charity lands and the 
official trustees of charitable funds conferred on the Charity Com- 
missioners under the Charitable Trusts Acts, have not been trans- 
ferred to the Board of Education, even where they relate to purely 
educational cliaritics (c). 

550. The powers and duties of tho public trustee (/) do not 
affect the powers or duties of the official trustees of charity lauds 
or charitable funds. 

Sub-Sect. 2. — 71te Official Trustees of CharitaMe Funds, 

651. The official iruBtees of charitablo funds are certain 
officials in the Charity Commission appointed by the Charity 
Commissioners with the approval of tho Treasury (c/). 


Charitable Trudts Act, 1863 (IG & 17 Viet. c. 137), 8. 

(g) Ibid, 8. 60. Whether they have power or not to cx>nfer active duties 
upon the official tiTistec, it is the practice of the Charity Commissioners never 
to do 80 . 

(r) Charitable Tnists Amendment Act, 1855 (18 & 19 Viet. c. 124), s. 37. 

(j) For form of conveyance where the otlicial trustee joins, see Encyclopaedia 
of Forms, Vol. HE., p. 473, and for form of order dii'octing the concurreuee of 
the official trustee, see ibid,^ p. 472. * 

(o) Charitable Tioists Act, 1853 (IC & 17 Viet. c. 137), s. 50. The chief 
advantiiges of such vesting are that the title to the charity property is simpUfied 
and the expenses incident to the reconveyance of the property on each appoint* 
snent of now tnistcee are done away with. 

(5) Charitable IVusts Amendment Act, 1855 (18 & 19 Viet c. 124), % 16; 
CwitaUe Trusts Act, 1809 (32 & 33 Viet o. 11^, s, 12. 

(c) fiocsl Qoveniinent Act, 1894 (56 & 57 Viet c. 73), a. 52 (4) ; see Be 

Bacintw CJmriHee, £» wrU NichoVs (1864)« 34 L. J. (CH.) 169; Fm v^ OffikM 
Tmeteetf [1898] 2 Ch. 44, 51, 50, C, A. 

(d) Soe p. 247, ante. 

M Beam of Edoeaia^^ Act, 1899 (62 A 63¥ict c. 33), s. 3, iHd ilie OtAm 
in Cbunod made tbereiiA^w. 

1909 (emw. 7, c. 65), s. 2 [5) j; FubSio 

Ip) Qhuri^ble TmetS 1687 (50 A 51 Tiot o. 49% s. 4 (4 Sei /^ 
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The^ have perpolual succession, and may hold funds and other &■<>*• 

securities and moneys in tlieir official name (h). Tlio court (Q or Pmvn. 

the Charity Commissioners (k) may order stocks, shares, atid other iOd 

securities held upon charitable trusts to be transfer! od to the 
official trustees, either at the request of the administering trnstoos BSSii 
or for the purpose of security or convenient administration without 
their consent (/) ; and any trustee or other person may, on obtaining Vesting et 
an order from tUo (Charity Commissioners, transfer any stock or f"®** 

n any money fo the official trustees in trust for any charity (»n). 

y vesting charity funds in the official trustees safety of the capital 
is secured. But the official trustees have no power to inh'rforo with 
the application of llio income or the uiunngcjncnt of the cliarily (u). 

562. Tim duties of the official truotces are (1) to pay the income Duties 
of the funds invested in tli'^ir imme.s free of charge to the 
administering trustees of the charity, or olheruise dispose llioreof ; 

02) to transfer the funds when occasion requires (o), according to the 
direction of the court (p) or Charily Comini ^siouerH (q ) ; (5)) to keep a 
banking account at the Bank of England (r), and to draw thereon 
in manner proscriljed («) ; (4) to invest moneys paid to their account 
at the Bank of England ( 0 , and generally ( 6 ) to keep i)roper 
accounts (a). All dividends due to the official trustees must be 
paid into their account at the Bank of England (/>). 

553. The official truslocs may be autliorised by the court or OKiornstu 
Charity Cominishiouera to call for a transfer of and to transfer stocks 
or shares. Siniilarly ])ayment of any charity moneys may be uu i' s. 
ordered to be made to tliem (<r). 


Trcasiiry Ecg^lations made under that sociiou, which oarno into opoiotiou 
April Is ISMJ, printed in MMdor, Law of Charitiee and Mortmain, 4lh cii. p. 931. 

i h) Chaiitablo Tiuhta Amondmoni Act, IboO (18 k 19 Vnt. c. 121), b . lb. 
i) Oharitable Trusts Act, 1803 (16 & 17 Vict. c. 137), 0’ 

k) Charitable Tioists Act, IhOO (23 & 24 Viot. c. 136), «, 2 
1 ) For form of application for oixier under this section, boo Encyclopoodia of 
Forms, Vol. III., p. 446 

(m) Chaiitaido Tiiists Ainondmoiit Act, 18t^7 (18 & 10 Vict. c. 121], a. 22. 
For forms of application for order under tins section, see Fiic*ycJf»prt»dia of Komis, 
VoL IJL, pp. 412, 444, See also Treasury llegulatioli«», note (y), supra, 

(n) See Memoiundum No. 93 of the Charity OommiBsionexs, sot out in Tudor, 
Law of ^Jhorities and Mortmain, 4th ed. p. 039. 

(o) Charitable Trusts Act. 1853 (10 & 17 Vici. c. 137), s. 62. 

(jp) Ibid, 

Iq) Charitable Trusts Act, 1860 (23 & 24 Vict. c. 136), s. 2. See also Treaeury 
Begulations, note (^), supra. 

Charitable Trusts Amendment Act, 1855 (18 & 10 Vict. c. 121), b. 20 ; 
Treasury Beiralations, note (q), supra, 

(s) Charit^le Trusts Amendment Act, 1655 (18 & 19 Vict. c. 124), s. 21 ; 
Traasury Begulations, note (ffl supra. 

(i) d^tiSxle Trusts Amen^ent Act, 1865 (18 A 19 Vict. c. 121), ss. 23, 24, 

28; andeeep. 240, tfiifs. . 

(o) Charitable Tnists Act, 1863(10 Oe 17 Vict. c, 137), s. 62 ; Charitablo Trusts 
Aot. 1887 (50 & 61 Vict. c. 49), s. 4 (2) ; Treasury Itcgiilations, note (q), supra. 
The luxoounts must be laid before parliament (Charitable Tmpts Act, 1860 
(23 A 24 Yici 136), s. lb), but official trustees are not rcflpcAisible lor loss 
obept tom their own neglect (s. 17). 
m Ohantable TntsUi junen^eut Act, 1366 (18 A 19 Vict e* 12^ s. 24. 

(4 IM., u. 12, 26, 37 ; Charitable Tmrts Act 16^0 A 84 c. 136), 
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Bbot 1. 
In General 

Definitions. 


Tollef^CB and 
hospitulb. 


Hospital 

Bupfiorted 



Part VIII. — Charitable Corporations. 

Sect. 1. — In General. 

654. A charitable corporation is one whose corporate purpose is 
charitable. An eleemosynai 7 corporation is a corporation estab* 
lished for the perpetual distribution of the free alms or boontj of 
the founder (d). 

555. The two principal kinds of charitable corporations are 
hospitals and colleges ; the former being created for the maintenance 
and relief of the poor and impotent, and the latter for the promotion 
of learning and the support of persons engaged in literary 
pursuits (e). 

Colleges and hospitals, in the strict legal sense of the latter 
term, are both institutions wheie the persons benefited by the 
chanty aie theinseUcs incorporated (/). 

In other than tlio strict legal sense (jg), however, the oxpression 
“hospital” has been used to denote various kinds of corporate 
institutions (ft) for the relief of the poor oi infitm; such as cor- 
poiations wbeie the estate of inhoiitanco only is vested in the 
niabtor or warden (t), or hospitals maiiiiged by an incoiporatod body 
of governois or tiu&leos (A) 

Whothor a hospital, suppoxted partly by fees and partly by 
chanty, is a chaiitable corporation depends on the character of the 


8s 2, 12, Cb 111 table Tiu8t'« Act, 18S7 (50 & 51 Yict o, 40), s. 4 (2). As to 
indemnity to the bank and othors for acting on oideis for transfer or pay* 
ment, 6oe Ch'iiitnblo Ti lists Ainondmont Act, 1855 (18 4c 19 Vict o 124), a. 27. 

(d) 1 PI lom 470, K}d on Coiporatious, Yol. I, p 25, Shtlfoid, Law 
of Moiliniuu, 23, and see pp 255 et seq, antt. As to the diifnent classes of 
oor])oiation, and us to the poaersof corporations to hold land, see title Cokpoba- 
TIo^s As to the iiKoipomtion of ihautr tiostees, see p. 314, post. 

(() Kid on Coi]ioiatiun8, Yol I, p 25; Phtltpi y. Pury (1694), reported 2 
Toimlbp 316, 9o2 

(f) bholfoid, Liwof Moitmain, 21; P/ii/tptv. Aury,«u»nt, atp. 353: “if in an 
hospital iho mustii and pool aio incorporated, it is a ooUe«, having a oommon 
seal to act by, although it hath not tho name of a college." See also A..O. v. 
TTtfffffesfou't ampiUd (1853), 1 W. B. 115 ; A.-Ct. v St, OroM Hotpttal (1853), 17 
Boay. 485 ; A,~Q, v. St. John’s Hospital, Bsdft/rd (1863), 2 De GF. 3. ft 8m. 621, 
0. A. ; Sutton’s Hospital Case (1613), 10 Co. B^. 31 a ; (MUustsr {Lorif r. 
Knmry (1866), 35 L. J (EX.) 204, 206. 

(«/) See 10 Co Bop 31 a; Shelford, Law of Moitmain, p. 24. 

Vh) Moses y, A/arWand, [19011 1 B. P 668 , and see York (Dean and Chapter) 
V. J»icMfc6«r^A (1827), 2 Y. ft J. 196, 216. 
fi) Co. Litt. 342 a; SheUoid, Lav of Mortmain, p. 24. 
ra) IMte are many modem hospitals of this Mnd. The Charterhouse 
saa Sntton's Hospital are ancient examples of this class (see SiMnds 
Hospital Oase,^ sapia. The word ** hoopital ” is course used also in 
jufstenos to unineorpoiatcd mshtutionsor ho^tols managed 1^ najnooipttntod 
bodies of coTOKBors or trustees. Some modem hoqntals ate of this lattor 
aspocaalfy those which have no endowment and aie supported by vitoitary 
Bulwotipnone. The word “ hospital *’ has also been defined in eetwia statutes 
(stat. IS Bha. a lO^a 8; stat. 14 Elis o. 14; Idiots Act, IS86 M ft 60 Yiet. 
a. 25), e 17 ; Luaaoy Aot, 1890 (53 Yict. c. 5), s. 341 ; PubPo Btalih Omdob) 
Au^ 1891(84ft55Ytch o. 78), a 141); 8eealBOPp.209,212,213,S14,oa((,udlMb 
1 ^ meaning of “hospital ux oonnoctian with taxing Aatt is dsidt with; «ud 
iHluoiih T. Stamps OmaUitieiut, {18991 A. (X 99, 107. Aa to hosojtalia oie 
tuidkee, tide Bunuo HftaialiB aca 
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institution itaelt* ^ If it possesses a substantial ohorilable endows 
meni, it is a charitable corporation ( 2 ). But the question is one of 
deffree to be determined upon the facts of each jjarticular case (m). 
A hospital supported entirely by the fees of patients is of course 
not a charitable institution (n). 

^ The colleges of Oxford and Cambridge are charitable corpora- 
tions (o), but the halls are not( p), nor are the universities of Oxford 
and Cambridge (9). 

556 . Besides colleges and hospitals, there are oilier corporatious 
created solely for the fulfilment of charitable purposes, as where 
charity trustees (1)1 governors (s), or the Bchoohnabter (0, or the 
schoolmaster and usher (ii), have been re&pecli\ely incorporated for 
charitable or oducational objocls. Charitablo corporations have 
also in many cases been ci cal o<J by Act of Pailiamoiit (a), and by 
charter (/>), to carry into effect various charitable purposes. 

557. As charitable corporations exist solely for the accomplish- 
nient of charitable purposes, they aie nceossauly trustees of their 
corporate property (c), whether the boiu liciaries me inciubprs of tho 
corporation, as in the case of hospitals (d) and collogos (e), or not (/). 
Accordingly, like other trustees, charitable or otherwise, they are 
subject to the jurisdiction of tho court (y). 


E Blale V London Corjtorntum (18^7), 19 Q B. 1) 79 0. A.; Charts ftnim 
ol {GourmtrH) v. I amarque (1890), 25 U B. J >. 121,1 27 , ( \ii ( hp v. NoUmqham 
ItUnaiic Hoij[dial ConimUtcey ^ *^91, 592 Marq Clark llomf 

(Trueieu) y. Anderson^ [1904] 2 K. B 615 ; and Koe Hot mi v I (1898), 78 
L. T. 792; Ormalirh Union v. Chmlton Union , [190,i] 2 K B 498. , 

i m) Southwell v. Royal Holloway Colli yf^ Kyham (Ootirnofi), 1 1S95] 2 Q B. 4S7. 
n) Needham v. Boterra (1888), 21 Q. B I>. 4*16. 

(o) i?. V. Camlfrtdffe(Vire^Cha/icellvf) (17G5), 3 Burr. 1647, 1652, 1650; and 
•ee JParkfnson^a Case (1689), Carlh. 92, 93 ; Anon, (1699), 12 Mod. Bop. 232; 
PhUipa y. Bury (1694), Skin. 44 7 404. 

(p) R, y, Htrlford College (1878), 3 Q. B. D. 693, 694, 0. A, 

R, y, Cambridge ( Vice- ChameLlor), supra ; Sholford, Law of Mbrtmain, p. 25. 
(r) Soep. 317,p<w«. 

(a) Eden v. Foster (1726), 2 P. Wms. 326 (grammar acbool). 

(e) Whistm T. RochuUr {Dean and Chapter) (1849), 7 Haro, 632 (catliCMlral 
Bobool). 

(tt) V. Pride (1744), 3 Atk. 108, 109 (fioo sr bool); A,~G y, Magdalen College, 
Oxford (1847), 10 Boav, 402 (colU'ge scbool) , At Chthnsford Grammar School 
(1855), 1 H. & J. 543, 561. 

(a) Eg., Goveinois of Uoeoii Anno's Bounty (si d. 2 & 3 Anno, c. 11 ; sUt. 5 
Anne, C. 24; stat. 0 Anne, o. 27; Queen Anne’s Buuntv Act, 1714 (1 Geo. 1, 
Btat. 2, c. 10); Queen Anne'a Bounty Act, 1710 (3 Geo. 1, c. 10) , see alfto 
Bhclfoid, Law of Moi twain, p. 24); tho Cburcb Building Swiity mu »i pointed 
nndor etnk 9 Geo. 4, c. 42 («oe Ohvreh Building Somty v. Ihrlnw (185.3), 3 
De 0. Af. & G. 120) ; tho Clergy Orphan Corporation, wcoipotHhu] undei otat 
49 Geo, 3, c. 18 (see Re Clergy Orphan Corporatum (1874), 18 L B. JUj 280). 

(b\ E,g., the Clergy Socie^ ; see Re Clergy Society (1856), 2 K. A J. 616. 

(fc) LydiaU v. Roach {Sir John) (1700), 2 Ywu. 410 ; and soo cases cited in the 

lour foQowing notes. 

Fcaith{Sir John), supra; JL,-G. T. Wyffgt stone Hospsted (1840), 

VMM 8eM Oats (1610), 8 Co. Bep, 130 b ; A.-G. v. Whmoood{llM3), 1 
Yml fitai75d4, 537« 

* A^^G. V. Hospital (1853), l7 Beav 435 ; Ms Manchester Royal 

fftoB. 462; Jfo |Mr(* BvUmnftiiad 
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8»ot. 1. 
Id General. 

Municipal 

corporationa. 


RccIcRiiiKlical 
and civil 
corporationH. 


Number o( 
members. 


558. Municipal corporations are also trustees of the municipal 
property (fe), including tho borough fund (?), moneys derived from 
rates (A;), and property held on special trusts for the benefit of the 
borough freemen (/) ; and are siinilarly subject to the jurisdiction of 
the court. As the objects for which such property is held are 
charitable in the legal sense, the corporations themselves are chari- 
table trustees (m ) ; but, being established partly for purposes of local 
administration and not entirely to carry into effect charitable pur- 
poses, they do not come w ithin the definition applicable to charitable 
corporations (n). 

The court has no jurisdiction over the application or administra- 
tion of the corporate property of ecclesiastical (o) or civil corpora- 
tions (p), to which, as is frequently the case, no trust is attached {q). 
But if property is held by a corporation as a trustee, if the 
corporation holds it clothed with public duties, the court has 
always asserted its right to intorfero (r). 

559. A charitable corporation may apparently add to the members 
of tho corporate body if the numbers were not originally fixed («). 


Sect. 2. — Foiindatum. 

Definition. 560. The expression foundation ” as applied to the establish- 
ment of charitable corporations is used in two distinct Benses. It 
denotes (l)ihe incorporation of a body of persons {fundatio incqnena) 
and (2) the original endowment of the incorporated body (fundatio 
pcrcipicm) (/). 


Free School (1813), 2 Ves. & B. 134 ; v. aS^ Cross JloapiCal (1833), 17 

Beav. 435, 406; aud eeo p. 204, post. 

(h) Municipal Corpomtions Act, 1882 (46 Sc 40 Vict. c. 60), repealing and 
re-enacting tno Muuicijutl Corporations Act, 1836 (6 & 6 Will. 4, o. 76) ; and 
sec Municipal Corporation s Act, 1883 (40 & 47 \ict. c. 18). Prior to the 
passing of the ^luniripiil Corporations Act, 1835, such corporations wore not 
considered to be trustees v. Carmarthm Corpvrntiou (1805), Coop. O. 30 ; 

Colchester Corporation v. Lowfeii (1813), 1 Vos. & B. 226; Davis r. Leicester 
Ourporationf [1894] 2 Ch. 208, 228, C. A.); and soo p. 256, ante. As to 
whether nuiiucipal corporations as charity trustees are subject to the jurisdiction 
of tho Chnrity Cominissioners, see p. 304, post. 

(t) As to the borough fund, sec Munici])ai Corporations Act, 1882 (46 & 46 
Viet. c. 60), 88. 139, 140, 144, 205 ; and title Local Go\^iinment. 

(k) J.-G. V. Dublin Gorpcratiwi (1827), 1 Bli. (n. b.) 312, II. L. ; A.-O. v. 
Easilake (1863), 11 Hare, 205. 

(/) Goodman v. Saliash Corporation (1882), 7 App. Cas. 633; Pvestn^ y. 
Cwcheater CorporaiUm (1882), 21 Ch. D. 111. 

(in) A.^G. V. Duhlin Corporation^ enjmi ; A. • G. r. Liierpool Corporation (\^^\ 
1 171, 201 ; A.-G. v. Stafford Corporation, [1878] W. N. 74. 

(«i^ She p. 282, mite. 

(o) A.-G. V. St. John's Hospital , Dtdford (1865), 2 Be G. J. & Sm. 621, 
686, See A.-G. v. Hnnj (1821). Jac. 307, 310. 

(p) Cakheeter Corporation y. Lowten, supra, atpp. 244, 246; A.-G. v. Z 4 eer- 
pool uorpera^a> supra, at p. 201. 

(ff) the property of building societies (Be Natwndl Permaneni Mutual 
Benefit Building Soeietg (1889), 43 Ch. D. 431, 434), of livery cofapanies 
(A.-G. y. Haberdashers* (7a {183‘1), 1 My. & K. 420), and of waids of the tSty 
of London (Finnis and Tomg to Forbes audPochin (No, 1) (1883), 24 Ch. D. 687)« 

M jd.-G. V, Liverpod Corporation, supra, per Jjord Lakqdalb, M.B.| at 
b, 201. See also A.-G. y. DnUM Corpoi^tion, supra. 

' ' A.-G. V. Talbot {mn n Aik. C62, 676* 

(A Bbelfot'd, Law oLltotinain, pp. 323, 324; Suitotds ffo^ital Cksse 
10 Hep. 1, 33 a« 
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561. A charitablo corporalio]]i mny bo created (1) by^Joyal 
charter (a), (2) by royal charter giviu}» nnthurily to tbo linldor of’au 
office to create corporations indefinitely \l>), (8) by persons acting 
under ro^’al licence (c), (4) by special Act of J*arlianiont (d), 
(5) by deed enrolled in Oboncory under 39 Eliz. c. 5 (<•), (6) under 
the Companies Act, 1867 (/),and (7) by the Charity Coiuraisstouors 
under tho Charity Trustees Incor])oration Act, 1872 ('/). 

No particular form of ^^o^ds nood be UBod for the creation of a 
corporation by charter or Act of Parliament provided the intention 
to incorporate is clear (h). 

It is competent for the Crown to Ci-tablish or found a cori>oration 
which has had no previous embryonic exi.siedce as an unincor- 
porated body of persons, but as a matter of history and of practice 
this never occurs (0* 

562. The person providing the original endowment is usually 
regarded as the founder, rather than the person performing the act 
of incorporation (k). 

If the King joins with an individual in endowing a corporation, 
the King alone is founder (/), but if two or more iudividimls 
contribute to tho original endowment they together constitute the 
founder (m). A private individual who luis founded a chaiitahle 
corporation does not ceases to he founder by reason of tho cor- 
poration being subsequently endowed by the King (//). 

Where a charity is ostablialied by siil)scrij)tions the original 


(a) This is thf) most ii«ual form of iiicorp<»ralion. For an oxa]n[>I(' ‘•oo He 
Clergy Society (I8u(h, 2 K. & J. 610. 

(/>) ** In tills manner tho Chancellor of tho Unlvojf-ltv of Oxford has power 
by chailer to erect corporations and has actually ofun oxcnlod it" (1 Bl. 
Com. 474). 

(c) For examples roo Sutton's Ilosmtal Case (161^), 10 ('Jo. Rfp. 23 a, 31 a; 
Ex parte Ktrkby Rfncnetrvrth Ilospita) lo Yea, 30fy * v. Dnlwtvh 

College (1841), 4 Beav. 2 j5. 

i d) E.g,, the Church Buildin^ .S<)ri 0 t 3 '. 

e) This statute was imide poipotual by ptat. 21 Jac. 1, c. 1, Undor slat. 30 
JCJliz. c. d, all and oveiy person uud jtor&ons .are enabled to found **ho8pi tails, 
measons de Dieu, abiding places or howsosof correction" for tho poor to be 
** incorporated and have perpetual succobsion/’ In JIhis section the (fVpicRbion 
“person or persons” includes “corporation” {AVemastle Curp(*raiion v. 

(ikft), 12 a & Fin. 402, 11, L.), 

(/) Companies Act, 1807 (30 & 31 Yict. c 131), s. 23; and soo Companies 
Act, 18G2 (26 & 26 Viet. c. 80), ss. 18, 21. For an exumplo of a corpomtiou 
formed in this way, seo <87. Hilda's JmeorporaUd Cltriituhau), [1001] 

1 cih. 666. 

(o) 36 & 36 Vici c. 24. The powers conferred by this Act have seldom been 
UBOd, it being found more convemeut to make use of tho corporate capacity of 
tho official li'UHiees ; ece aho p. 314, post, 

(h) Sutton's Hospital Case, 10 Co. Hop. 23 a, 28 a; Shelford, Law of Mort- 
main, p. 27. 

(0 A.-Q. V. Naiwnal ntmpital far tht Helif/ and Curt u/ thr Paralysed asm 
E^Ogdic, [18041 2 Cli. 252, 260. . ^ . 

ft) Smton’s liuspHul l!aie, siipra, 33 a; Sholford, Law of Mortioain, pp. 323, 
324 j Atom. (1609), 12 Mod. Eop. 232. Soe also St. John's CMsgs r. Twhngton 
(1767), 1 Burr. 168, 280. 

(A 2 Cb. lost. 08. 

(n) S/s St. Leonard, Shvrtihirh, ParoehicU Schools (IhSiJ), 10 App. Cas. 304, 308, 
ft) 2 Op. Inst. 08. 
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subscribers alone are tbe founders. Additional contributions do 
not constitute a new foundation (a). 

SncT. 8 . — Rights of the Founder. 

663. A chaiilable corporation, in so far as it is charitable, is 
the “creature of Iho founder” (p). The founder may accordingly 
provide tor the government and administration of his “creature” 
and the application in perpetuity of the revenues (q). Moreover, 
he, his heirs or ai^poinlees, have the perpetual right of patronage 
and visitation (0- 

But he may not alter the conbtilution of the corporation by 
increasing the number of corporators, or vary the trusts or 
application of the endowment or revenues («), unless special 
}»o\\eis for this puipose are reserved by the chaiter of incor- 
poration (t). 

664. Tliough charitaldo corporations created by royal charter 
are the “ creatures of the Crown,” y( t so long as they exist and are 
capable of discharging their iunctions, they are not subject to 
coniiol by ihe Crown other than ilidt reseived by the charter (a). 
But when a coipoiation is dissolved or an integral part of it is 
gone, the Crown may grant a new charter (?>), or on failure of 
objects the Court may dispose of the funds cy-prls (c). 


Part IX.— Jurisdiction over Charities. 


Sect. 1. — The Crown. 

666. The Crown as patens patria is the constitutional protector 
of all }>roperty subject to charitable trusts, such trusts being essen- 
tially matters of public concern (d). And the Attorney-General, 
who repiesents the Crown for all forensic purposes, is accordingly 


(a) Re St, Lfonard, Shoreditch^ Parochial Sclmle (1884), 10 App. Cos. 804, 808. 

(p) St, John^e Ootlege v. Todwutan ^767), 1 Buir. 158, 200. 

(q) Orecn v. Ruther/orth (1750), 1 voa. Sen, 462, 472 ; Philipe v. Rury (1694), 
reported 2 Term Itcp. 346, 852. 

( 7 ) Ae to patronage, «eo pp. 166, 250, ante , and as to visitation, see p. 

(<) V. Jkdwirh Coltege (1841), 4 Bear. 255 ; and see P!x parte Solt<m 
ScXiSof(lT«9), 2 Bro. 0. 0. 662. ^ 

U) R, V. Oamlridye{Vicc-Chanct7Ior)(lie6)t 3 Burr, 1647, 1656; St, Jahn*e 
CeUege v. Todinyton, supra. A power to alter the atatotea or bye-law<t 8oea 
not imply a power to alter the objeots or constitution of the corporation (jfo 

^ j . A n ^ n..?...* T. ' 
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llie igctqper penon to talce prooee^gs on bdttH o( and to jctotlAl 
ehantim(e). 

006. When no trust is created and property is given to ohariti^ 
generally, that is to say, \rhere no trustees are nominated and the 
charitable objects are not defined, the duty devolves on the Grow'n, 
as oonsUtutional trustee, of disposing of the property (/). Thus, in 
the case of an assurance, devise oroequest to charity (q), or to the 
poorfh), $impiieiter, or where the testator intended but failed to 
name the objects of his bounty (t), the disposition of the property 
is made not by means of a scheme settled by the court, but by tlio 
Grown in its character of parens patria. So> also a legacy in 
exoneration of the National Debt (A.), or a legacy to an institution 
dissolved after the testator’s death but before payment (f), is dis- 
posable by the Grown. The result is the same as when a charitable 
purpose is carried out by the court, though the procedure differs (m). 

667. Where the disposition is to be made by the Grown, the 
Attorney-General applies to the King for a warrant under the sign- 
manual disposing of the property (n). 

568- The Grown also, acting through the Lord Chancellor, 
exercises a visitatorial jurisdiction over certain charitable corpora- 
tions (o). 

Sbct. 2 . — The Visitor. 

StTD-SsOT. 1.— Nature of Viaitatoried Power, 

569. A visitatorial power attaches as a necessary incident to all 
eleemosynai7 corporations (p). It enables the person exorcising 


(«) Effrt ▼. Sha/leebury ^CumUeae) (1722), 2 P. Wins. 102, 118 ; WtUhrlovfd v. 
Jonee (1822), 1 Sim. A St. 40, 43; A.-O. v. Maydalru Cotlriie, (hfvtd (IBM), 18 
Beav. 223, 241 ; A.-O. v._ WnvUor {Dean and Canotw) (ISW-t, 8 H. L. Co*. 800 ; 

- ana BOO '.318, pod. 

83; fan/ r. AOiotUBOU), 

10 Vee. Ml ; Pane v. Cbnter- 

hury {Archhiehop) (1807), 14 Ves. 364 ; 'Onitnaunry v. Butcher (1823), Turn. & It. 
260, 271 ; Be Dame, [1902] 1 Oh. 876 ; liePyne, [lOOS] 1 Oh. 83. Forraorly, 
befoie the Beries of Teliering Acts (see p. 121, an/e), .the Orown was also oallud 
upon to ezen^ its prerogative in the com of gifts to superstiUoui uses which 
were* also charitable; see Boyle cm Charities, pp. 242— 280; A.-Q. y. Bowyet 
(1798), 8 Yes. 714, 729, 
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Clifford y. Francie (1679), Proem. (K. B.) 330 ; A.-O. v. 

224; Jonst* Caee (1690), oited {1893| 2 Oh. 49, n.; A:-0.’y. 

■L . A ^ n srA#v . v a m 


1663), 
Htrruk 

{VfftSi ATnb. 712; r, Brnyety §uwa, 729; Ugqe y. A$gm (1818), Tun*. 

k B. 265, n. ; Kane y. Coegrave (1878), 1. B. 10 Eq. 211. 

(A) A.-ff.y.P0ocw*a675),Kiidi,W ITarey. (1824), 3Haro, 194, u. 
m y. Byderf&iy eujpra; Moyyridge y. Thackwell, BtJipra, at p. 75. 

CkimiMm the cases as to ^e jims^ction of the ootirt, p. 295, poet. 
l^Ketdand y. A.-Q. (1809), 8 Mer. 684. 
m Me Skmny mevin y. S^bum. [1891] 2 Ch. 236. 

(m) A.-&. r. MaUhewe (1676), 2 Xey. 187 ; MoggHdge y. ThackweUy eupray «t 




do on dharities, pp. 239, S4<h 

JbsM De Fat (1754), Amb. OU t A.-O. y. Eerrick, eufta; Kane v. 
Chl^nim. iHpro, whne a form of lettnr «r warrant under the ngn-manttal is 
satett; •^Mep.9317,^. 
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hmv. 2. ii, who is called the visitor, to settle disputes between the memben 
The Visitor, of the corporation, to inspect and regulate their actions and 
— behaviour, and gonorallj to correct all abuses and irregularities in 
the administration of the charity (q). 

Visitor’s The tribunal of the visitor is forum domesiicum, in other words, 

juiiwiiciion. the court ot the founder (r), its jurisdiction being derived from the 
right of llio founder to determine concerning his own creation («). 

A visitor is not a court, but rattier an arbitrator under certain 
directions (0 : end his decision on matters within bis jurisdiction 
is final, and not subject to review by the court (u). Even the visitor 
hiinsoU cannot relieve against his own sentence (b). But an action 
for damages will lie against him for exceeding his jurisdiction (c). 
l.iinit<) of The extent of the power varies according to the terms of the 
juriadictioD foundation. If the power given to the visitor is unlimited and 
universal be has in respect of the foundation and property moving 
from the founder no rule but his sonnd.discretion. If there are 
paiticular statutes they are the rule by which he is bound, and if 
he .lets contrary to or exceeds them, he acts without juris^ction, 
and consequeutly his act is a nullity (d). 

DbjvcUot 570 . Though in general confined to corporations, visitatorial 
p.>wor. powers may also extend to non-corporate bodies, such as 

unincorporated grammar schools (e). 

Similarly a g«a«f-vibitatorial power may bo exercised by the 
Charity Couimibbionors or the Board of Education, if reserved to 
them in schemes made under the Endowed Schools Acts and 
Charitable Trusts Actsf/). 

SoB-SiTi. 2. — ConitiUitim of Vinior, 

Wbotoiisiior. 571, Wliero 110 visitor has been appointed by the founder (if), 
the rule is that the King and his successors are visitors of all lay 
charitable corporations foumled by the Crown alone {h), or by the 

Bop. Si>; PAtlipi V. Iluri/ (lti9J), as reported 2 Turm Bop. 3i6, 333. As to the 
m<>arun;' of the term ok-emosjuaiy corporation, see p. 232, ante. 

{<j) 1 lU. Com. ilHO ; Pliiftp^ r. Ucty, supra, 

(») (hren ▼. UuthfrfuHh (1750), 1 "Ves. Sen. 462, 472; St. Joh”'* Onilegt 
T. 'Mim/tou (1707), 1 Burr. 168, 200; Spencer y. AU Souls' College (1762), Wilm. 
lCt3‘, riiihjw liury, supra. 

(•) Green v. Knther/orth, supra, at p. 472. Oompore the maxim, O^fus esi dare, 
ejus est dlsiKinere. 

(<) Phtlips V. ifuri/(l694), as reported Show. 36, 62. 

(o) A.-tf. V. /.offc‘(l744), 3 Atk. 164,465; A,-Q. v. Talbot (1747), 3 Atk*A62, 
674 ; A.-a. T. CathsHns Hall (Master and Fsllows) (1820), Jac. 381, Z92:1^0. 
T. Dsdhhm Schoid (1807), 23 Bear. 300. 

(b) Philips T. Barg (1694X as rcpoited Show. 30, 62. 

(c) (Jresn v. Buther/orth, supra, at p. 470. 

Shdfoid, Law of Mortmain, p. 360; Phlsps v. Burg (1694), os reported 1 
Iid. fif^fin. A As to the extensive and arbitrary nature of the vintatorial 
power, see also A.-C. v. I'orA (ArehbisAtp) (1831), 2 Buss. & M. 461, per Lord 
Bbooobau, at p. 468 ; and .as to the control of the oourt over the viettor, 
p. 299, post. 

(e) Grammar School Act, 1840 (3 ft 4 Vkst. e. 77), a 16 ; and sec p. 291, tmt. 

if) See p. 291, post. 

iff) A.-O. r. Dsaham Sebool, sufira, at p. 366. 

(A) Ibid. ; £,le„ v. Foster (1726), 2 P. Wms. 326 ; and eee Bs Chrisl CAnrsft, 
Ot^fUrd (1866), 1 Ch. 4 ^ 626. 
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Crown jointly with a private person, and of all royal foundattwifl 
endowed by a private person (t). 

Where a private person alone is founder, he and his heirs 
are visitors ( 7 }, unless the jurisdiction of the heirs is expressly 
excluded (k). And if the heirs of the founder fail (0, are not dis- 
coverahle (»«), or are lunatic (n), the visitatorial power, in the 
absence of appointment by the founder, devolves on the Crown. 

The visitor of an ecolesiastioal charitable coi-poralion is the 
ordinary ( 0 ). 

572. The founder may delegate the visitatorial power wholly or 
partially to any other person and his heirs (p), thereby appointing 
them general or special visitors. 

A person appomted in general terms is a general visitor, having 
the same jurisdiction as the founder (g), unless his powers are 
expressly restricted (r). 8 i)eoial visitors are those who are 
appointed for particular purposes, and their jurisdiction is limited 
accordingly (s). A general visitor may also have jurisdiction as a 
special visitor and may proceed in either character in appropriate 
circumstances (t). There may also be, in addition to a general, a 
special visitor for a particular puriiose, which purpose will he 
excluded from tlie powers of the general visitor («). The visitatorial 
power may be divided among a number of siiocial visitors, each 
appointed for special purposes (a). 

The power of appointing and removing visitors may bo vcblod in 
the heirs of a named person (h). 


(f) Shelford, Law of Moi-tmain, pp. 332, 339, 310, 

Ij) Helen v. Foafer (1723), 2 P. Widb. 325 j l‘hdii>a v. Unit/ (1091), as ropeutod 
2 Term Bop. 316, 352. 

(k) 8t. Jolin'a College v. TodingUm (1757), 1 Burr. 158, 200. 

(/) Anem. (1699), 12 Ifod. Bep. 232; li. v. 81, Cetllta'im i [fall {MaaUr and 
FMawa) (1791), 4 Tom Hop. 233; Hr parte IVratigltam ( 795), 2 Vos. 609; 
A,-0. V. Clarendon (Harl) (IS'l}, 17 Vos. 491, 498; and b«o l^elfnrd. Law 
of Mortmain, pp. 337 el seg./ A.-(J. v. Hjoelme Ifoagntal (1853), 17 liuav, 366, 
381. ' 

(to) A.-a. v. B/o<*(1805), 11 Vos. 191, 

(»i) A.^a. V. Dtrie (IbOl), 13 Vos. 519, 633, 

(o) Philips V, Jlurtj, supra; A.-Q. v. York I Archhialugl) (1831), 2 Russ. & 
M. 461, 406. Some of tho colleges of Oxfotd aro visitable by tl'o Bishop 
of Lincoln, in whoso diocese Oxford originally was include^. _ The colleges 
were formoily deemed ecclesiastical foundations; hoiico tho jurisdiction of the 
bisliAt see 1 Bl. Com. p. 483. * 

{p^Edeu T. Foster, supra; A.~Gl. v, Lodk (1744), 3 Atk. 164 ; A.-Q, v. 'I'alM 
(1747), 1 Vos. Sen. 78 ; 8t, John's College v. Todwglon, supra. 

f A.~G. V. 'I’aJbct, supra ; 8t. John’s College v. TodingUm, snjira. 

B. V. Wortester {Btahop) (1816), 4 M. & S. 416, per Lord KLLBNOonouoH, 
.atp. 420. . 

(sj St JohiCs Colleger. TodingUm, supra, at p. 200. See also Sli« Ifoid, Law of 
Mortmain, pp. 343 s/ eeg. ; l^nop) r. Bentley (1732), 2 llio. I*nrl. Cos. 
220 j B. r. Sly (Biehop) (1788), 2 Term Bep, 290, 336; B. r. Worcester {BisJwp), 


Sempra, at p. 420. 

i 't) Ely (Biehop) v. BenUm, supra. 

«> Bt. John's CaUege v. Todington, supra, 

u\ A,~a. V. MidMeUm (1761), 2 Ves. Sen. 827, 329. 

fi lUd. ; see elao A-O. ▼. TalM (1747), 8 Atk. 062 ; Bt. John's CoOege r 


supra. 
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073. No technical words are neeeasarjr for the af^intmeat ol a 
visitor. It is snificient if the intention to appoint is manifested (c). 
The question is invariable one of construction (d). 

Moreover, a visitor may be appointed by implication («), bat the 
power of construing statutes does not of itself constitute a person 
visitor if other vibilatorial functions are esercisable by other 
persons (/'). And the express exclusion of the jurisdiction of the 
founder’s heirs implies an intention to appoint another as visitor Qf). 

A beneficial interest in a charity prevents a person becoming 
visitor of that charity (h). 

Persona by being appointed governors do^ not ipso facto become 
visitors (t), unless an appointment as visitors is implied or 
exp)OB8ed(A). But the appointment as governors may constitute 
them visitors as well, if they are not concerned in the management 
of the charity property, and if there is a manifested intention that 
they should vibit (1). The receipt and application of the charity 
lovenues, however, excludes governors from exercising vibilatorial 
jurisdiction (»i)i though the bare possession of the legal estate does 
not do so (n). 

If the charily property is not vested in the persons who are 
to partake, but in truslees for their benefit, there can be no visitor 
by implication, but the trustees have the powers of a visitor (o). ^ 

If tho visitatorial power is at any time suspended, the jurisdiction 
vests in the Supremo Couit( 2 )). Such powers may cease and 
revive in appropriate circumstances (q). 

374. Hospitals, whether of the King's foundation or not, are 
visitable by tho ordinaries by virtue of the King’s commission, 
and provision is made for the " correction and reformation ” of 
the latter class according to ecclesiastical law (r). Again, hospitals 


(| ' A,-a. V. Talli0( (lTt7), 3 Atk. C62 ; A -O. v. Middlrton. (17ol), 2 Voa. Son. 
3J7 ; Joh7i\ Colhqt V. Tothitt/lmi (1737), 1 Burr. 168 
((/) Und.; JJh/{IU>h(]))r, (1732), 2Bio. Pari. Cas, 220, 232, whorethe 

ijiroidH fpiscnpus EiuuBia no Christian name being mentioned, 

M (M hold to confo! tho vieitatoiial power on tho Bishop of Ely and hih successors ; 
and see Ex paiU Knkhif RiuemiuuUh Hoapitol (lb08), 15 Yes. 306, 316. 

(r) iy con foiling powers of correotion, amotion or of construing statutes 

upon a person y. Loch (1744}, 3 Atk. 164 ; y. supm, at * 

p. G73 ; riC John^a (hUoge y, Tcdniqion^ supra. 

( f) Ex parte Kirhhg Ravmatoorth ffoaptal, aupra^ 

((/) St. John's College y. Todtngtofif aup^ 

{h) E. V. Cheater (liiahop) (1791), ^ofcra. 797; R, y. Rocheater (l>0an)JU^t), 
17 QL 1 ; on the ptinciple diat a man cannot visit himself. ^ 

(0 Eden Y. Foster (1725), 2 P, Wms. 326; A.^O. v, Harrow School (Oovemora) 
(1764), 2 Yes. Son. 661. 

(k) Sutton’s Jfo^pital CSm«( 1613). 10 Co. Bop. 23 », 31 a ; A.-Q. v. took, tujpra. 

(l) Eden y. Foster, eupra. 

Uid, In these oinnunstanGes they are simply trostees (A,.!?, v. XnttseiSi 
(1837), Coon Pr. Oaa Id}. 

(U) A,-Cfi r, MtddMm, mrpru, at p. 329. 
to) Qrrm V. JButherfarth (17d0), 1 Tos. ^n. 462, 472. 



£. r.'Oh^ (BUtml sufritJ IritwaflbiiigaiB, Ml 

' Btat 2 Hen. l,e. 1; fhie stataie a^ean to he stminforai. 
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fbonded pursoAtit to S9 Elis. e. 5 fure visitobl* by the apDQjatoM 0W<> >• 
of the foonderg (<). Tl» yUUxa. 
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Bionezi uurlcr 
schemes. 


Ijh itsot 
] cliotion. 


075. The bishop of the diocese may be empowered by the court 
to visit a grammar school in respect of discipline, \ihore such 
visitatorial jurisdiction is hot vested in any known pemon (t) ; and 
where the visitor refuses or neglects to visit, or it is uncei tain who 
the visitor is, the court may appoint a visitor pio hdr iice (a). 

576. The powers of the Charity Commissioners under i ho Bishops' SobstitaUui 
Trust Substitution Act, 1858(f)), to substitute the bishop of one 

diocese for the bishop of another us trustee of cliaritablo tiusts do 
not extend to or affect trusts of u visitatorial nature c\ei cised in or 
over the colleges, halls, or schools of the universities of Oxford or 
Cambridge, or the schools of Eton, Winchobter, or Wcstniinstor (c). 

577 . Schemes under the Endowed Schools Acts relating to Rn<iowo<l 
endowed schools other than cathedial schools may contam pro- 
visions for the tiansfer of visitatorial powers to the Ch.mty Commis- 
sioners (d), whose powers as regards educational endowments are 

now vested m the Board of Education (<.)• 

So too schemes made under the Endowed Schools Acts and the Juiiidiainn 
Charitable Trusts Acts frequently contain clauses vesting a qiiasi- 
visitatorial jurisdiction in the Charity CommibHiuDers (/). 

Sub Si or 3 — Powtis and PuUe$ of Visitor, 

678 . The geneial juriadiciion (/;) of a visitor is limited by the 
statutes regulating the chanty (/<), though under express powers hv 
may be authorised to dispense with or alter such slatutos (t). Thu 
powers of a special visitor are conilued witlnn the liniits imposed 
by the founder (A). 

also Shelford, Law of Moitmain, p 327 ; slat 14 Elia c 3 (lopralodby bUiuio 
Law Iteyision Ac^ 180J (26 & 27 Vict. c 12u) ), uiidpr wj ch bi«>liops woio con- 
stituted visiiore of hospilala whoie no vifiitor was appointed by the foundoi , and 
title Ecclestastioal L\w. 

(e) Stat. 39 Eliz. c. 5, mado perpetual by stat. 21 Jac, 1, c. 1 ; soo not6(5)» 
p. 2S5, ante, 

(5) Grammar School Act, 1840 (3 A 4 Vict c 77^ 

(a) Ibid,t s* 10. Grammar echools regulated by siliomon under the Endowed 
SdlDols Act, 1869 (32 & 33 Yict c. 56), are now subject to the visitatoiial 
jurisdiction of the Board of Education ; sec notes {d) and (e), ^njra; and title 
Bduoation. 

J 21 & 22 Vict. c. 71. 

Ibid , 8. 4. 

Endowed Schools Act, 1869 (32 A 33 Viot c 5b), h 20 , slo Ih Uod/json s 
;(1878), 3 App. Oaa. 857. 

(e) Board of Education Act, 1899 (62 & 63 Vict. o 33), r. 2, und Ord^is in 
Oouncii made thereunder. The Orders in Council roforrod to ai n art out m full 
mender, Law of Charities and Mortaiam, 4th ed , pp. 760 >760 
{/) Sm for eocamplo, Em^elopiedia of Forms, Voi III p. 490 , Form No. 44, 
olimae 51 ; ife HodgstnCB School^ st^Mho, 

{s) As to pTOoedure of yisitors, seen, 339, po$t, 

,(» Greatt v. (1760), 1 Vas. Sen. 462, 472 ; Phihpe Vv Bury (1694), 

wiiMaTannfiM. 848, 387, 388. 

W Bk /oto *4 v. Todmj^ (UST), 1 Buir 188, 201: "It must bo 

from tts wlino purview m the ststotM oonoidored tegSthir what power 
Ifrs tosator neeub te give the viHtor.’* 

FhO^'t. Airy,«y>ra, etp. 348. 

X, ^ 
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579. As a rule the statutes of a corporation provide for general 
visitations being made at fixed intervals of time, or upon the special 
request of the corporators. If made otherwise the proceedings are 
void (1). But a visitor may at all times hear complaints and 
appeals of individual members of the corporation and decree an 
appropriate remedy (m). 

580. The duties of visitors include the settling of questions 
arising as to the internal management of a cbarilnble cor* 
poration (m), and the interpretation of the statutes relating to the 
foundation (o). A visitor has power also to determine whether a 
person is entitled to become a member of the corporation (p). 

A member of a corporation refusing to recognise the authority of 
the visitor may bo amoved, whether the statutes expressly authorise 
this or not (</). 

581. A visitor is not entitled to interfere with the proceedings of 
corporators in matters over which they have discretion (r) unless 
their discretion has been exercised improperly (8), or to insist upon 
a corporation performing some act which according to the statutes 
regulating the corporation may be performed by another if the 
corporation fail to do it (/), or to interfere with the internal manage- 
ment of the charitable coi-poration unless the trusts of the foundation 
arc disregardifed (u), or to appoint a master of a free school on the 

(/) f*hih’ps V, Jilin/ (1004), reported 2 Term Itop. 046, 348, Visitors of grammar 
ficliools nro novcrtheloss enabled to exorcise their functions when and as oft^n 
as Ihoy think fit (Oniinmar Schools Act, 1840 (3 & 4 Viet. c. 77), b. 13) ; Bee also 
ihuf.y ss. 14, !t>, 17 ; and noto («), p. 29i. 

(m) J'hilqm V. liitrt/, mipra, at p. 348 ; A,~G, v. Price (1744), 3 Atk. 108 ; Com. 
Dig. tit. VisiUn*, C, ; Sholford, J.aw of Mortninin, p. 378. 

(?i) tho condiu't. of examinations by a university (Tinmen)} v. London 
Viiivcreiiy (1864), 10 Jiir. (n. s.) 660); whether a master of a hospital should 
reside in tho master’s house (Jic St, Mary Mayduln)^ Colvheeiert HnepiUil (1843), 
12 L. J. ((^IJ.) 37o ; ICx pnrte Ufrkhampsicad »Sc/u^/ (1 S13), 2 Ves. & B. 134 ; A 
V. Smytliiie (1836), 2 My. & Or. 13o, 142), or perform divine Borvico v, 

eVoot (1837), 1 Keen, 121) ; inquiry into abuses in the internal regulation 
V. Ihdwkh Cofkge (1840)’ ^ Boav. 253 ; A,^G,y, Magdalen Oolleye, Oxford (1847), 
10 Beav. 402), and the election or amotion of mombers of the coqiomtion suoh 
as governors (/i.-fA v. IHxie (1805), 13 Ves. 519; A,-G, v. Clarendon {Earl) 
(1811), 17 Ves. 491, 4%), schoolmusterB (Whiston v. Rochester (Dean and 
Chapter) (1819), 7 Haro, 532), fellows of a college {A,~G. v. Talbot (1747), 3 Atk. 
662, 676; /!/.»• paric Wrangham (1795), 2 Ves. 609; Ex parte Inge (1831), 
2 Kubb. & M. 590), ortho master of a hospital (A^^O. v. York (Archhuhojf) (1831), 
2 Buss. cV M. 461, 468), and as to tho increase of a professor's sti]>end out of 
unappropiiateii revenue (Re Christ Church (1866), 1 Ch. App. 526). 

(o) v. Stephens (1737), 1 Atk. 358, 360; Ex parte Ikrkhampstead School, 
supra; AfO. v. Smythiee, supra, where tho question was whether a fellow of a 
college might lot his rooms. 

{}) E.g„ in cases of claims of rejected candidates for foUowshipB and scholar- 
ships (/A V. All SouU^ College [iVarden) (H>82), T. Jo. 174; St. John's College v. 
Tomn^m (1757), 1 Burr. 158 ; R. v, St. Catherine's Hall {Master and Fdlom) 
(1791), 4 Tonn Bep. 233; Ex park Winngham, supra; R. v. Hertford (kRege 
(1874, 3 0. B.D. 693, C.A. - ^ 

{q} Philips V. Biiry^ supra, at p, 348; Re Christ Church, supra. 

(r) Ex pat^e Wrangham, supra, at p. 625 (election of follows). 

(s) Ex paHe Imje, supra, at p. 601 ; /A v. Her^ord College, supra, at p. 701. 

(t) Ex jKtrie Wrangham, supra, at p. 621, where the statutes provided that if 
a oollego failed to elect follows the light should be exercised bv xnaateir. 

(a) V. Clarendan fSofl), supra, at p. 607. 
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ground that the appointments previonsly made b}' the proper 
electors were invalid (fc). 

So, too, as the jurisdiction of the visitor extends only over the 
members of the cori>oriilion, he has no power to compel specifte 
performance of an ai'rcemeat between the corporators and other 
parties (r), or to reverse a decision of a corporation concerning 
stranglers to the fotindaiion(d). 

A visitor cannot, except under an express power, be judge in his 
own cause (e), nor can ho alter the general constitution of the 
trust (/). 

582. In the cario of an iu*co8siou of a new to *(111 okl foundation 
the visitor of the old foundation has no jurisdiction over the new 
foundation unless the visitatorial ])ower is especially given to him 
by the subsequent founder, or liis appointmont as visitor is to be 
implied ((/) . Where new property is annexed to tin old foundation 
without a special trust being declared or u new visitor being 
appointed, the necessary implication is that the new property is 
intended to bo subject lo the existii'.g visitatorial jurisdiction (//). 
The visitor, however, of the old foundation has no jurisdiction over 
an annexed estate concerning which a special trust has been 
declared (i). If the King is visitor of an old foundation, which 
accepts an accession, the King, it seems, becomes visitor of tlic-i new 
foundation, even if the founder declares tiicro shall hi\ no visitor (/r). 

A lay corporation composed of an indefinite number of meniborB 
may incorporate additional members, who will Ihcroupoji become 
subject to the jurisdiction of the visitor (/). 

583. By the Grammar Schools Act, 1810 (//O, the visitor (if any) 
has a right to he heard by the court before orders are made urxhir 
that Act(n), and in certain events iho consent of the visih;r is 
required (o). 

So, too, the consent of the visitor (if any) i>..ust be obtained 
before the removal of officers of a charity can ho autfiorised by iho 


SbOT. 2. 

The Visitor. 


AcccRsion of 
new to old 
foundiitiou. 


I ii(H)r| .oration 

of 111 'V 

iin*'! r». 


ViMlor’a 

VI fib to 
os' li'iH alTecl- 
iiiLf Knnumar 
kcIiooIb. 

Ah lo oi'clors 
nf ('OmriiiB- 
flioiiora. 


(b) V. (ISOA), H Vos. 191. 

(r) Jl. V. Whidham (1770). Cowp. 077. • 

[d),Davihon^a Case (1772), cited (V>vvp. 319 (expulflion of coimnonors by 
college)* Bee also R. v. Ornudon^Wib), Cowp. 31 o. 



C. A. 


t/*) Ex parte RcH-ton School (1789), 2 Bi'o. C. 0, 002. 

(g) Green v. Uutherforih (1760), 1 Ves. Sou. 402, 472. 

(A) lUd,, at p. 473 ; v. TaJhot (1747), 3 Atk. 062 (accession of /ellowship 

to college foundation); A.~G. v. Flood (1810), Hayes & Jo. App. xxi, xxxv. 
See ftlfio Ex parte Iftfje (1831) 2 Bubb. & liC. 590, d96. 

U) Green r.Itutkisi-/oriK»^ " - 


i f) itreen v. nuwvrjurmy 9wuru>, i»i. 468, 409, 473. 

i) A.’G. V. Catherine Uml {Maeter and Fellowit) (1820), Jac. 381, 400, It 
was doubted {ibid.) whether a college oi which the King was visitor could 
accept an accession without the King’s consent* 
if) A^-0. V. TaXbU. ewpra^ at p. 676 . 

(m) 3 ft 4 Viet c* 77. 

(n) IM., s. 1. 
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Charity Commissioners (p), and in some cases notice of a proposed 
order must be given to the visitor (q). 

Bbot. Courts. 

Sub-Seot. 1.— General. 

684 . As a general rule the Chancery Division of the High Court 
has jurisdiction to enforce the observance or redress breaches of all 
trusts, charitable as well as private {r). That court cannot exercise 
its charitable jurisdiction if no trust is ascertained («). The juris- 
diction in the case of charities is more extensive than in the case 
of private trusts (0. Where the trust is charitable the court has 
jurisdiction not onl}' to enforce it and to redress all breaches (a), 
but also, under certain circumstancos, to alter or modify the trust 
to a greater or less degree by virtue of the vy^jms doctrine (b). 

The court equally enforces the execution of trusts where 
corporations eleemosynary (c), ecclesiastical (d), or civil (c) are 
trustees for charitable or public purposes. 


{p) Charitable Trusts Act, 185;j (16 & 17 Vkrt. c. 167), b. 22; see also 
Charitable Trusts Act, 1860 (23 & 21 Viet. o. 136), ss. 8, 14, 

(tj) Charitable Trusts Amcnflinoiit Act, 1835 (18 & 10 Viet. c. 124), b. 14. 

(r) I)irJc V. Aiuhky^ [1008] A. C. 317, 351. This jurisdiction, formerly 
exercised by the Court of Chancery, is now vestod in the Hi^h Court of Justice, 
Ohnneory Division (Supremo Court of Judicutuio Act, 1873 (36 & 37 Viet, c. 66), 
SB. 16, 84)* The jurisdiction has been exorcised by the court from the earliest 
times ; Wakeryiuj v. Bayle {temp. Hen. 6), 1 Culotular of Proceedings in Chancery, 
Ivii ; Lym v. Ilewe (temp, Edw. 4), 2 Cal. Proc. Ch. xliv ; Faynek Case {temp. 
Bins.), Duke on Charitable Uses, ed. Bridgman, 154. For an" account of the 
oarly history of charitable ii lists and uses, see Tudor, Law of Oharitios and 
Moilinain, p. 1. 

(«) Ommanney y. Butcher (1823), Turn. & B. 260, 270; A.^Q, y, St, Johnk 
Uusvital, Bedford (1865), 2 Do G. J. & JSm. 621. 635 ; and seo p. 295, poet, 

(t) A,-G, y, Sherkfritc Grammar School (Governors) (1854), 18 Beav. 256, 
280; Clevhane y, Kdinburyh Gor2^ration (1860), L. K. 1 So. & Div. 417, 
421 ; Andrews v. AFGvffog (1886), 11 App. Oas. 313, 316. 

(a) A,-G, y, Sherhomc Grammar School (Governors^ supi'a ; boo olao Incor^ 
porafed Society v. Bichards (1841), I Con. & Law. 58 ; A.-G. v. Diihlin Co 7 poraiion 
(1827), 1 Bli. (y. 8.) 312, 347, H. L. ; A.*G. v. St, John's Hospital^ Bedford, supra. 
(5) See p. 189, 

(<;) As to the jurisdiction of the comi; over eleemosynary corporations, see 
p 283, ante; and A.-G, y, Magdalen College, Oxford (1847), 10 Beav. 402, 409, 
whore a college was tnistoo of a grammar school ; mistofi y, Rochester (Dean 
and Chapter) (1849), 7 Bare, 532, 560 (dean and chapter trustees) ; Daugars v. 
Rivaz (1859), 28 Beav. 233. The duty of appointing and removing schoolmasters 
may lie (Willis v. Childe (1851), IS Beav. 117), but is not necessarily, in tiie 
nature of a trust (A.-G. v. jlfacifa^ College, Oxfetrd, supra, at p. 409 ; Wkiston 
V. Roch^sr (Dean and Chapter^, supra). If it is a trust an improper removal is 
restrained by injunction. If it is not a trust, but only a duty imposed on 
trustees, any breach must be redressed by the visitor and not by the court (ibid.). 

(d) A.-G, V. St, John's Un^piUd, Bedford, supra, at p. 635. See also A.*G. v. 
BrereRm (1752), 2 Ves. Sen. 425, 

(e) CrwaAry Oor^atifm v. A.-Q. (1720), 7 Bro. Pari. Oas. 235; A.-G. v. 
Shrtmhw^ fVHim (1726), Bunb. 215 ; A.-(/. v. Foundling Hospital (Govemon) 
(1793), 2 Via. 42, 46; Gart v. A.-G. (1817), 6 Dow, 136; A.-G. V- BreumrJ Co. 
(1816), I Mer. 4^; A,-G. v. Stafford Corporation (1826), 1 Buss. 547 ; A.^G. v# 
Ra^eter Cor2>oration (1826), 2 Buss. 362; A,«G. v. DuUin Corporation^ supra; 
A.^G* V. CarMe ConxrraMn (1828), 2 Sim. 437, 449 ; A.^G. r. Liverpool Corpora- 

(1835), 1 My. « Or, 171* 201; R, Zdvetpool Oorporaiwn (1839), 9 JUL 4 
m. 435 ; and see A.-(hJi. tipmouth CorpmsHon (1845^ 9 Beav. 67. 
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585. After some conflict of judicial opinions (/) the rule ia 
DOW established that wherever there is a gift to charity and the 
donor either created or intended to create a trust, and wliother 
the objects are specified or indefinite, the court has jurisdiction 
to enforce the execution of* the trust, and, if necessary, to apply the 
gift to charilabio purposes by means of a scheme (g). 

In accordance with this rule legacies to charitable institutions 
which disclaim (/t), to non-existing (i) or dcfnuct (^) charitable 
societies, and to societies the names of which are left blank (I), 
are applied by the court. 

586 . The jurisdiction of the court also extends to the charitable 
trusts of Komun Catholics, Nonconformists and Jenvs, and to the 
trusts relating to their places of worship (?»). 

587 . The court does not interfere with the execution of a 
charitable trust unless it appears that such interference will benefit 
the charity (n). The court lias, however, a general controlling 
pow'er over all charitable institutions (o). Thus it can alwa}'8 
enforce the perfurtnaiico of trusts and redress breaches of trust, 
whether the trustee is an indiviflual or an eleemosynary coi'pora- 
tion ip), and whether the corporation is subject to the control of 
a visitor or notfu). On this ground it exorcises jurisdiction with 
respect to the dealings and conduct of governors who receive and 
apply the revenues of charity property or mnimgo charity estates (6). 


(/) A.-O. V. Ihryyiiuin (ITuj;, 1 .Dick. 1 tiS ; A.~0. v. IJnrirk (1772), Amb. 713{ 
A,~0. V. Lmidiiiuletrii {Mur<-hwui«i<) (ISiS), Shcilfonl, baw (»f Mortumin, j), 272; 
A.-O. V. FMcher (1830), 6 L. J. (cii.) 75; /</./« v. /limdl (1812). 4 1. Kq. B. 
701 ; in wbich iHst-innntioiuxl can's, thuugb a truHt was croiilwl, tbo ilisjtoHition 
of tbo pri'porly wuii hold to dfvolvn on tbo Crown and not, on tbo court. 

(ff) Ciiok V. Ditxkenlttld (17-13), 2 Atk. 5(i*2, .')(i7, .>(>!); Mot/i/Hilyc v. Thac-kiurll 
(1302), 7 Vos. ;i(i; Miltn v. Farmer (1815), I Mcr. ,'5; I'airr. v. Vnnlerhiir!/ 
(Archbishop) (1807), H Vos. .3C-1 ; Ommannei/ v. itutcher (1S2;J), Turn. & 11. 200, 
271; Ifii)/ter \. Trego (1830), 5 Itnss. 113; A.-O. v. lr<:. 'Hiiuger»’ do. (1833), 2 
My. & 1^. 57ti ; Htcee v. A.-G. (18-13), 3 Haro, 191, 197 ;• J. iHvit, [1902] 1 Ch. 
87C, 8SS; Re. Fyne, fliKW] 1 Ch. 83. 

( 7 ») Rtevt V. A.-O., supra ; ronini, Ifrnger v, Druce. ( 1829 ), Tivml, 32 . 

(t) Benuelt y. Tfayicr (1839), 2 Hoav. 81 ; Re Clergy Hoeiely (1856), 2 K. & J. 
615; Re Maguire (1870), h. K. 9 l lq. 632; contrd, Simon v. Harber (1829), Taml. 
14. Seo also Sanford y. Gibbons oud Thorley y. Byrne, cited in Reeve v. A.-O., 


eupfd, at p. 105, n. 

(fc) Hayler v. Trego, supra; SpiUor y. Maude (1881), 32 Ch. P. 108, n,; lit 
Snleii (1900), 17 T. L. E. 118 ; and comiiaro lie Skein, Slevin v. Uephtmt, [1891] 2 
C1j. '230, 0. A., whore a ehariteblo bequest to an inslitntioii which came to an 
ond alter the dfsith of the testator, but boforo jiajmcnt of tho leg<icy, waa 
applied by the Crown. 

(0 Re White, (1893] 2 Ch. 41 ; Re Macduff, Macdujf v. Macduff, [1896] 2 Ch. 
451, C. A. 

(m) See p. 121, ante. 

(n) A.-O. V. Rosanquet (1842), 11 L. J. (on.) 43. 

lei See J.-O. v. Foundling Iloepitai (Oevemort) (1793), 2 Vos. 42, 49, 

Ip) Green v. RtOherforih (1750), 1 Vet. Sen. 462, 475; Re Chertseg Market 
(1819), 6 Price, 261 ; A.-0. v. Clarendon (Earl) (1811). 17 Vch. 491 ; A.-O, V. 
MatafieJd (Earl) (18US). 2 Bute. 501 ; A.-O. v. Lubbock (1837), Coop. Pr. Cut, 
1'5; A.-0. V. Dedham. School (1857), 23 Beav. 350 ; A.-O. v. 8L Cr-ne Jloepifal 
(1853), 1" Bear. 435; Willie v. CMde (1851), 13 ll<!av. 117 ; and tor alto A.-O. 
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Thus, the court may set aside a lease of charity property to one 
of the governors, though there is no suggestion that the transaction 
was frandulent (i), and interfere when a school chapel is turned 
into a chapel of case (d), and where the master of a school is collu- 
sively appointed and takes his salary without fullilling the duties 
of his post (e). 

688. On tho priuciplo that tho aulhority of the Crown is 
hif^her than tlmt of the court (,/'), tho latter has no general 
jurisdiction to establish or regulate charities founded by royal 
charter (f/). But it has jurisdiction to see that the provisions of 
the charter are . observed {h) wliere improper conduct is 
albigod (/), and to direct a cy-pres application if the corporation 
is dissolved (A) or the revenues become insufiicicmt to carry out 
the original intention of the founder (/), or if, owing to a com- 
pulsory sale, the property is converted from land into money (m). 

689. The court has no jurisdiction to interfere in the adminis- 
tration of a charity esiublished and completely regulated by Act 
of Barliamont (//), un1(‘ss aiitliorisod by the Act itself (a) ; but the 
court may make a scheme in res))oct of matters not provided for 
by the Act (W, and n]i\y enforce the ohMirvance of tho provisions 
contained in tho Act (c)« 

l()4, 105; V. Foaudliug {Governors) 2 Vos. 42; A,~G, v. 

MitltUvfoii (1751), 2 Vcs. Son. .*127 ; Ex pnrie Kirkhj EarrhHirorfh ifuipiiitl (ISOS), 
15 Vo.s. 005, SI [ ; uiid nolo Hf/usJuvr v. Morpeth Corpiration (1020), Duko on 
Charitablo otl. Jlridsniuin, 242; and Eutioti Volffcld Case (1035), Duke 

on Ohnritahlo Uses, ed. Jlridginan, 012. 

(f) V. (Uitvendov (Earl) (1811), 17 Ves. 491, 500. 

(d) AM}, V. Mav^fu'Jd {Ear!) 0823k 2 IIuks. 501. 

(f) A,-0. V. Ih'dfM'd Corporation (1751), 2 Vcs. Sen. 505. 

(/) A.-(t\ V. Smart (1748), 1 Vos. Stn. 72; A,~0. v. supra; A,'-Q, 

V. Ih'd/ord ('or pout lion (1754), 2 Vo.*<. Ben. 505; v. Fonndling Ilo^pital 

(Gouernorft), sa}*raj at p. 47; A,~0. v. Chirrudvu {Earl), supra; A.-G. V. 
Dedham 8' /a c/ (1857), 23 lloav. 350, 350; v. ^'hrist's Iiv^aial {Oonrnofs)^ 

[1890] 1 (’?li. S79, SSS ; and bog /iV Chtrlsrij Market (1819), 0 Price, 201 ; A,-G, 
V. Drotnajs llospilal^ Slam/ord (lvS,S9), 00 L. T, 2SS. 

(//) J'iXooj>t whoro the charter is siihsofjucjit to tho original foundation (A.-G, 
V. Vcdlutvi School, supra, nt p. 350); see also A.^G, v. SI, Glare's Schoolf South- 
tfwZ;(1837), Oo(jp. Pr. C»ifl. 207, 

(A) Orem V. Euihei'/orth (1750), 1 Ves. Sen. 402, 40S ; A,^G, v. Foundling 
Hospital {Governors), supra ; A,‘G, v. Mansfield {Earl), supra; A.-G, v. Smythies 
(18;)3), 2 Hubs. & M. 717. 749 ; A.-G. v. Wiiggeston's H^splUd (1819), 12Beav. 113, 
123 ; and see A.-G, v. St, Johns Hospital, Ikdford (IvSOj), 34 L. J. (cii.) 441. 

(i) A.-0, V. Bedford Corporation, siiprt^. 

(k) A.-Q. V. liichs (1790), Highnioro, Mortmain, 330 ; lie Oonyera" Free 
(hanimar School at Yarin (1853), 10 Hare, Appendix I., p. v., where new 
trustees of an extinct corporation wore appoifited by Ibo court with tJio assent 
of tho Onavn. 

(^) Jk BtnMami}stead Grammar School, [1908] 2 Ch. 25 ; MauduMer School Case 
(1867), 2 Uh. App. 497 ; and see Berkhimpskad School 6Vf5c(1805), L. R. 1 Eq. 102, 
(wi) Clephane v. Edinburgh Oorpoiaiinn (IS69). L. E. 1 Sc. & Div. 417. 

(n) Re Shrmmhurg Grammar Sclfoal (1849), 1 M.ao. & Gt. 324, 333. 

(a) Ibid,, at p. 331 ; Ex parte roltvn School (1789), 2 Bro. C. 0. 662; Re Bed- 
ford Oharitg { 1 8;18), 6 Siin. 378, In tho Commons Act, 1899 (62 & 68 Viet, a 30). 
lor examplo by s. 18, the Charity Commissioners, who have sundry judicial 
functions, aro irivcn power to modify statutory provisions ; see further title 
COMMONS, pp. 591. 593, 396, p<Nre. 
f5) Re Shretosburg Grammar Softool, supra, at p. 332, 

{c) A -Q, ▼. WgggestonU tlospUal, supra. 



PaKT IX. — JUBlSmCTiOH OVKU Goaritiks. 


997 


590. Nor can the court exercise its charitable jurisdiction where 
the gift is not charitable in the legal sense, as in Iho case of a 
private charity (d), or where a gift fails entirely owing to tho 
charitable intention not taking effect (c), or where the gift was 
never subject to a cliariUible trust (/), as in the case of a gift to 
charity subject to the fulfilment of a condition which was never 
satisfied (/ 7 ), or in the case of voluntary subscriptions or funds 
impressed with no charitable trust (h). 

It is not within tlie jurisdiction of the court to delorinine 
whether ecclesiastical duties enjoined niulor a cliaritable foundation 
are properly performed (/)• Nor can tho court prevent a forfeiture 
or a transfer of property from one charity to* another in circum- 
stances expressly contemplated by tho donor (/.), or give a 
charity a larger interest in property than that inioiuhal by tlio 
toslalor (1). 

591. In accordance with the j>riiiciplc that tho clniritablo juris- 
diction of the court depends on tho /'.xistenco of a trusl. ami must ho 
utilised for the purpose of giving etlVct to tho donors eliaritaldo 
intentions, it may be laid down as a goncral rule tint a drliiiilo 
charitable trust must if possible be execuUd literally (w). 

The court has no authority to vary the original foumlation and 
to apply the charily estates in a manner which it conceives to be 
more beneficial to the ])ul)lic, or even such ais the court may sur- 
mise that the founder would liiinsclf have conieanplatej could ho 
havo foreseen the cluinges wljich have takcui place by lfi 2 >se of 
limo (/O* 

The founder, and not the court, is thepro^jer 2)crsou to judge how 
fur a charity founded by him is likedy to benefit the community (o), 
and it is not the function of the court to I'xpress an opinion 
^YheLher an institution which is charitalde in tlio legal foiiso is 
oris not actually beiielicial to the public f/^), though it may 


((?) Ommanhetj v. B^U her Turn, k R. 2C0, 27a. / « to privuto clianlks, 

see p. 117. a^tie. 

{€} A.-G. V. BonUhre (1794), 2 Ve.s. asO, .'JS7 (chnrit:iWo okiif.t to build a 
church in puriish of A. which tha parish did not jionnit); v. Jurhyon 

(1887), Oh. D. 400, 403, (\ A. 

(/) De Thcmminea v. IM Bf>hinrnl (1828), 5 Rii«s. 288. 

{^) Ghambci'Iat/ne v. BrocktU (1872;, H Ch. App, 200, 211 ; and He Gjjih 
(1898), 79 L. T. 201. 

(4) Anon, (1745), o Atk. 277 ; v. Hirnir (IS20), 2 Ituss. 114, 119. 

(i) A,~0» V. Smilhi'S (1830), 1 JCeen»289. 

[k) ChrisVa Hospital v, Grainytr (1849), 1 Mao. & G. 400 ; He Tijh-r^ 

3 Ch. 252, C. A. 

(0 lie liantMl (1888), 38 Ch. D. 213; lie Bhint, [1901] 2 Ch. 707. 

(m) A.-C?. V. lioHltlev^ supra, at pp. 387, 38.’i; A,-G. v. Wldtchurrh n790). 3 
Vefi. 141, 144; -l.-G. v. WhiUInf (1805), 11 Ves. 241, 247; //o Camp^hn 
CJiartiici (ISSl), 18 Ch. IX 310, 319, 0. A. ; and -oo pp. 294, 295, ant^, 

Cn) A. -6?. V. Sherborne Grammar Srlrit)}. (1851), 18 IV-ir. 250, 7>f»r RoMILhY, 
M.E., at p. 280. See also Hereford {Bishop) v. Adam': n802), 7 V^Cfl. 324, 320. 
See the cases quoted at p. 197, anit, 

(o) V. irAife/fy, supra, at p, 247 ; A,^G, v. Maa field {Earl) (1823), 2 
501, 521-; A.-G. v. Boucherdt (1855), 25 Biav. 110. 118, 119 ; FhUpoU v. 

SU Owrge's Ilosjdtal (1859), 27 Boav. 107, III, 112 ; Barclay v. MaMjnf.[lHrjH), 

4 Jur, (N. s.) 1294, 1297. 

(p) Re Foveaux, OroBS v. London Afdi-Vivisedion Society ^ 2 Ch. 501, 607, 
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decide whether any particular gift is or is not inconsistent with 
any existing law (q). 

The rule just stated, that a charitable trust capable of being 
executed cannot be varied, does not, however, always apply in the 
case of charities where, owing to clianga of circumstances, as the 
disappearance of the class sought to be benefited {r) or an increase 
in the income of the charity altogether disproportionate to its 
original objects (s), the directions of the founder with respect to 
particular objects, if carried out, so far from being beneficial would 
be detrimental to the objects he meant to benefit (/) ; in such cases 
the court may alter the mode of aj^plying the charitable funds, but 
the objects of the trust must as far as possible bo preserved while 
the mode of their attainment is varied (a). 

Accordingly scheines for regulating grammar schools which w’ere 
founded for instruction in Latin and Greek may contain provisions 
for leaching reading, writing, arithmetic and modern languages {^). 

And on the same principle the increased revenues of charities 
for apprenticing boys and granting doles may bo diverted to other 
charitable purposes on- the ground that the custom of appren- 
ticing is practically obsolete (c) and that the granting of doles is 
mischievous (fl). 

592. Whore thero is an immediate gift for specified charitable 
objects, the application of which is postponed (c), the fund may bo 
retained, though not indefinitely (/), by the court until it is ascer- 
tained whether the specified objects can be effected or not (/;) ; and 
the court may direct an inquiry for that purpose (//), unlcjss it is 
manifest that such an inquiry would be fruitless (i). Until the 


(q) A.-O. V. Bouchcrt'il (ISoo), 25 Boav. 11(5, 118. 

(r) Irornmnyci'e' y. A,~(t, (1844), 10 Cl. & 908, 924, II. L. (charity 

for tho redemption of Bii1if;;h slaves in Turkey), Soo also p. 198, anfe^ for other 
©xamplos of ftiiluro of ohjoets snbsoqnontly to creation of trusts. 

(^) He Liitywer'$ Charity (lS(i9), L. 11, 7 Kq. 853; Re Campflen Charities 
(ISM), 18 Ch. 1). 310, C. A, ; tiiul see Tuwi'im aUd l^odctij v. Price (1844), 1 Jo, & 
Lat. 498 ; Jic Tan}flc7noffte ScJhhjI (18(59), T. 11. 4 Eq. 294, 

(f) V. il/urr/ifiiii (1S66), L. R. s'Eq. 424, 430. 

(a) Jie Camjtden Chnidtics, siijira, at p» 323; Andrexuay, M*Ouffog {ISSQ), 11 
App. Cus. 313, 316. 

(b) See A.-O, v. Dixie (1825), 3 Russ. 534, n, ; A,^0. y. IlahcrdasherB* Co, 

(1827), 3 Russ. 530 ; A.^G, v. Oaacoiyne (1832), 2 My. & 1C. 647 ; A.-^G, v. Caius 
College. (1S37), 2 ICoon, 150; A,-0, v. Devon [Earl] (1846), 15 Sim. 193; RcrJfc- 
hamj^Uad Case (1865), L. E. 1 Eq. 102; lUavchester Schodl Case (1867), 

2 Ch. App. 497, See also Re Rugby Sekwd (1839), 1 Bear. 457 ; Re LaiymoPB 
Charity^ ilfprUf at pp. 358, 359. 

(c) Re pampden Charities, supra, at p. 326. But in 1904 provisions for 
apprenticing children were insorted in a sohomo of tho Charity C^mmissionors 
for regulating Bishop Poitoous* Charity (see Tudor, Law of Charities and Mort- 
mail), 4th ed., pp. 972, 976, Scheme No. 1). 

fd) A.-ff. V. Jtfarc^nf, supra, at p, 431. 

(e) C5cim/>eWa^ntf v. Rto^eU (1872\ 8 Ch. App. 200, whoro thero was a 
bequest fur the erection of almshouses as soon as a suitable site should, be given ; 
soo also Re $ntain, [1905] 1 Ch. (569, C. A ; and cases cited pp. 157, 158, emfs. 

(/) y, Herbert (1872), 7 Ch. App. 232, 243. 

io) A,-Q, V. r/icsfcr(ijf/«A<3>)(1785), 1 Bro. G. 0. 444. 

(h) A,^Q, v. Oxford (1786), 1 Bro. 0. 0. 444, n. ; Sinnett v* ETerisr#, 

supra ; Chand*ertague v. EfWWft, supra, 

(<) n’%«te’4 2ViM(i(lBM}, 33Ch.D.il9 j 
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M0ult of the inqtdty is ascertained, &e income is accumolated, and 
according to the resnlt the aceumnlations will l)e applicable to 
dharity or be dealt with as a lapsed legacy (&). If uUiniately the 
prescribed objects take effect the heir has no right to the rents and 
profits acorned while the application is suspended (1), nor can there 
be a resulting trust (m). 

So, too, the court may exercise its jurisdiction where there is a 
gift over on failure of a prior gift by directing a ep-pnt application 
in favour of the prior object (»). 

593. The fact that special remedies are given by a statute to 
another authority for the infringement of a right docs not exclude 
the ordinary jurisdiction of the court. In such cases if a trust 
exists the beneficiaries are entitled to all their legal remedies (o), 
unless the jurisdiction of the court is expressly excluded by the 
statute (p). 


Stjb-Sect. 2. — (\iitroI of the Court ovtr Vintore, 

594. The court controls the discretionary powers of a visitor if 
exercised corruptly or dishonestly («). 

The court will grant a prohibition if a visitor exceeds the limits 
of his visitatorial authority (li), or pioceods contrary to his citation 
or inflicts different penalties from those which the statutes pre- 
scribe (e) ; or wliere a person assumes to net us visitor, having 
no jurisdiction (//). liut mere irregularity in the ))rocoeiling8 or 
informality in the acts of a visitor will not render him liable to a 
prohibition (<■). Appearance or answer in cases where a visitor has 
no jurisdiction does not give him jurisdiction. If there is a want 
of jurisdiction it may he calleil in question at any time, even after 
sentence (/). 


595. The jurisdiction of the court does not extend to matters 
within the discretion (.if properly exercised) of the visitor (</), or 
the trustee (A), governors (/), or otlier authority ( >’ 


(k) Soo A.~0. V. liowyer (1798), 3 Yea. 714. 

(Q TitfL at p. 729. 

\m) See p. 180, ante, 

(b) Re Upton IVarren (1833), 1 Mv. &K. 410; (Jhriet'e Hxnpital ▼. Qmivgrr 
(1848), 1 Mac. & G. 460, 465; Re Ridiardeoii (IK«8\*56 L. J, ( on.) 784. 

(o) A.'Q. ▼. Aepinall (1837), 2 My. & Cr 613, 627 ; Rlevme v. Chown, [1901] 
1 CS. (''14. 905; A.-a. r. De Wtnton, [1906J 2 Ch. 106, 116. 

(p) A,‘0. V. Aminall, supra, at p. 618. 

(0) A.-O, T. IRtrrow Sehool {Oovemnrt) (1754), 2 Yes. Son. 661 ; Ex parie 
Kirkbu Ravenstoorlh SoepiUU (1808), 16^08. 1)08, 314. 

(h) Chieheeter (Bishop) v. Hwrwatd and H'<W«r (1787). 1 Term Rep. 660. 

(e) Eh (Bishfip) v. RmUey (1732), 2 Bro. ParL Caa. 220 

(a) R. ▼. Cfhsstsr (Bishop) (1747), 1 Wm. Bl. 23 ; W/itsitm r. Rochester (Dean 
and Chapter) (1849), 7 BEare, 632, 668. 

(el Eh (^hep) v. BenRev, supra. 

.. ^ ^2, 471. 

, supra ; A.~(i v. Didwieh OcOegs (1841), 

, , , (^ord (1647), 10 Beav. 402. As to* 

wbat matters are within the discretioB d the viaiioj, see pp. 287>-294, ante. 

(A) A.~0, V. Harrow Srheet governors), supra. 

(1) Eden r. Foster (1728), 2 P. Wmu. 9^ 

(j) A.-0. V. Eeiford Corporation (1784), 2 Yes. Sen. 808 ; Oodaba di e V. 
Oostaiadis (1847), 6 Hism, 410 ; Hagman t. Atgln/ ffehod (Oewrnon) (1874), 
L, B. 18 Bl. 28. 
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Bbot. 8. 596. Where visitatorial jarisdiction is reserved by a scheme 

The Courts, to ilie Charity CommiBsioiiers or to tlie Board of Education (k), 
the court will not interfere in matters coming within such juris- 
diction which have already been “determined conclusively” tn' thin 
the meaning of the scheme, before any application is made to the 
court (/). 


Kfrocl- of 
marirlarilUfl. 


When 
niuiuIiuniiB. 
will ihsin;. 


When 

rnaiiilninriM 

nl'ii.Hol. 


697. The object and effect of a mandamus is no more than to 
put the visitatorial power in motion, whereupon the visitor is at 
liberty to luirsue his own conr.se without review by the court (m). 

A mandamus may bo issued by the court in the'following circum- 
stances, namely ; to compel a visitor to exorcise his visitatorial power 
Avhoro he has not acted, declines to act, or acts improperly (a) ; or 
to com])el him to receive and hear an appeal, though the court 
cannot for(;<! him to decide on the merits if he considers the appeal 
is brought too late (i) ; so, too, the court may issue a mandamus 
to the heiid of a college and to the fellows where the laws of the 
land have been disobeyed by the fellows, even though there is a 
visitor (c). 

But the court refuses to issue a mandamus whore it is doubtful 
whether the visitatorial {)ower is in the persons required to exercise 
it (i/), or to conn)el an inferior officer of a college to execute the 
Hcnteii(!e ot the visitor in accordance with the statutes (c), or to 
restore a fellow or member of a college (J‘), or a cluvplain (g) or a 
sister of a hospital (li). 


UomodioH 

Ujjilllist. 


698. The remedy (if any) of a person deprived or amoved by a 
visitor appears to lie in an action of ejectment (t), or, if the visitor 


(/j) tlui powoffi of Ooiiimissioners under s, 23 of the Endowed Schools 
Act, ISOS) (32 & 33 \'iot. c. oO), and tlio decision thereunder iu He J7o(igsm's 
School (ISVs), 3 App. (>as, 857. As to the Board of Education and the transfer 
of powers 1,0 tliom, see Board of Education Act, 1890 (62 & 63 Viet o. 33), and 
(Jrdt rs in made thereunder, 

(0 H, V. M f/fjow, [l.SSvS] N. 12, where the court refused to consider a ques- 
tion ro.L^ardiJi!^ the validity of the election of a governor which had abeady been 
“ dolonuiucil r,oiiclusivoly ” by the Charity Commissioners under the scheme. 

(m) A,-G. V. Vork {ArMiehop) (1831), 2 Russ. & M. 461, 468, As to the 
issue of a mandamus generally, see title Crown Practick. 

li. V. AVv {DMop) (1788), 2 Term Rep. 290; R. v. Camlmdqe UniveriiU/ 
(1723\, 8 Mod. Hop. 148; R, v, frorce^fer (Bi«/fop)(18l5), 4M. & S. 416; WiisUm 
V. liochvster Uhon and Chapter) (1849), 7 Hare, 632, fiaS ; and see Ounaton v. 
Dare (173S), West temp. Hal'd. 573, 676. 

(/#) f?. V. Khi (Diahop) (1794), 5 Tbrra Rep. 476 ; and see A v. Lincoln 
{Riahop) (-1788). cited 2 Term Rep. 338 ; Fenjtmn v. Kinmuil (1842), 4 State Tr. 
(N. B.) 785, per liord Bbougham, at p. 820. 

T 4 Mod. Hap. 233; but tee It. 


id) K V. Ely 1 Win. Bl. .W, citing .BrWeooi’* Cau (1713). 

J*) ^ 1'®; leafier’# (Dr.) (Jute (1733), Lee 


Umv. Held. 212, 218. 


rrttfTMTOj nwi), 1 , jo. 1/4; v. AtheratoM rree School (Governors) I 
Mr. & K. 614, 630; H v. £fer(/ord CWlepe (1878), 3 Q. B. D. 698. 0. A, 
(ffl RrohurAts (W (16911 Carth. 168. 

(A) A. V, IVheeler (1676), 3 Keb. 360. 

(<) R. ?• Chester (Rish^) (1747), 1 Wils. 206, 209. 
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hag^ acted contrary to or exceeded his jurisdiction^ in an action Sect. a. 
against him on that ground ( Courts. 


Scb-Seot. 3 . — County CoitrU, 

599. In the case of a charity whose gross annual income (t) does Limit oe 
not exceed £50 (1), the county court of the district has similar juriwUoUoa, 
jMisdiction to that exercised by the Chancery Division of the High 

Court where the appointment or removal of trustees, or any othw 
relief, order, or direction is required (»t). 

Application to the county court may be made by the Attornoy- Application. 
General or by any person authorised by the order or certificate of 
the Charity Commissioners (n). 

600. County court judges may not vary any decree, order, ordem of 

or direction of the High Court, or make any order inconsistent HiBhConrt 
therewith (o). •«»? «ot bo 

varied etc. 

601. Orders of county courts appointing or removing trustees Control by 
or appro'ring schemes are invalid unless confirmed by the Charity tj®™"***- 
Commissioners (p). The Commissioners may also, if dissatisfied 

with the order of the county court, remit the same for locun- 
sideration, or may transfer the matter to the High Court (y), or 
direct any applications within the jurisdiction of a county court 
to be made to the High Court (r). 

If two or more county courts have concurrent jurisdiction with c<m ’iim-nt 
respect to any charity, applications can bo made to onoonly of such ■''’t'®"*- 
courts at the same time, and the Commissioners may decide to 
which {«). 

602. The county courts have no jurisdiction in any proceedings iVoceciiing. 
under the Charitable Trusts Act, 1858, to try or deterinino the title '"»>'*«■ pari, 
at law or in equity to any property as between '-ho charity and u 

person holding or claiming adversely, or to deteir ine any question 
as to the existence or extent of any charge or trust (l). Hut an 
action by charity trustees to recover arrears of a charity rent-charge 


(A See Oreen v. Rvtherforth (1750), 1 Vos. Son. 502 . 472. 

(ft) A question concerning a rent-charge of £10 issuini^ out of land valwtd at 
oveft £50 per annum ie within the jurisdiction of the county court {liamno v. 
Bradlty, [1806] 1 Q. B, 645). 

(f) ^laiitable TntsU Act, 1853 (16 & 17 Viet. c. 137), s. 32; Charitable 
Truate Act, 18(50 (23 & 24 Viet c. 136), s. 11. The iixxitne of any charily may 
be proved by the certificate of the Cnarity Commissioners (Charitable Trusts 
Act, 1863 (16 & 17 Viet. c. 137), e. 44). 

(m) Charitable Trusts Aot, 1853 (16 ft 17 Viet. 0 . 137), s. 32. As to the 
jarisdiotion of the Palatine Court, see Charitable Trusts Act, 1853 (IG ft 17 
Viet e. 137), a 29. See generally, os to jurisdiction and pmctico of oouniy 
eourts, title Oouimr (Touuts. 

(n) Charitable Truste Act, 1853 (16 ft 17 Viet c. 137), es. 17, 42, 43, The 
mractice in the county oourte under this Act is regulated by the Coun^ Court 
wiles, 1903, Old. 48 ; see title Oouimr Couars. 

( 0 ) Chaiitoble Trusts Act, 1853 (16 ft 17 Viet e. 137), s. 32. 

Ip) Wd., B. 36, 

|y) Ihid., 8 . 37. 

&} Ibid., B. 35. 

.) lUd., 8 . 32. 

$ Ibid., B. 41 
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is not a *' proceeding ” of the kind mentioned, and is therefore not 
within the above rale (a), nor is an action by school managers to 
recover moneys collected by a person for the purposes of the 
school (b). 

608. The orders made by county conrts under their charitable 
jurisdiction are enforceable in the same vay as orders made under 
their ordinary jurisdiction (c). 

604. Appeals may be made from orders of county courts, but only 
with the consent of the Charity Commissioners (d), to the Chancery 
Division of the High Court (e). 

Sect. 4 . — The Charity Commietumere. 

Sub-Sect. 1 . — In Otneral. 

605. The powers exercised by the Charily Commissioners in 
relation to charities are derived mainly from the Charitable Trusts 
Acts, IS.'iS to 1894. The object of these Acts is, shortly, to protect 
propoi'ty belonging to charities against loss, and to provide a simple 
ond economical way of carrying out the charitable intentions of 
founders where such intentions are inadequately expressed in the 
instruments of foundation (/). 

606. The powers of the Commissioners are, on the one hand, of 
an iti(|uisitorial and administrative nature (y), and, on the other, 
of a judicial character, similar to those previously exercised by tbo 
courts (/t). 

The Charitable Trusts Acts are so construed by the courts 
as to further rather than to restrict the jurisdiction vested by them 
in the Commissioners (t). 

607. The Commissioners are concerned with all dealings with 
capital of charities, as well as all variations of the prescribed mode 
of giving effect to the objects of a charity {k). 


(a) Ihtsaano v. Bradley^ [1896] 1 Q. B. 046. 

(I) Christie v. Sandberg^ [1880] W. N. 159. 

(<*) Oharitablo Triigts Act, 1853 (16 & 17 Yict. o. 137), 8. 38; and see 
SA 146—103 of the County Courts Act, 1888 (51 & 62 Viet c, 43); and title 
County Ooubts. 

(d) Oharitnble Trusts Act, 1853 (16 & 17 Viet a 137), s. 39. 

(c) For 9 A example of such an appeal, see Be Donington-m^Baine Church 
EeiaU (186^1), 6 Jur. (n. 8.) 290. For proceedings on appeal see dbaritable 
Trusts' Acb 1853 (16 & 17 Viet. c. 137), e. 40, and for forms of orders etc. see 
Coun^ Court Eulos, 1903, Forms 434-442, printed in Yearly County Court 
Praotioe. 1908» VoL H., pp. 91 — 95. See also title CoxurrY Coubts. 

(/) Bee Ttrenty^uintii lleport of tiie Charity Commissioners, Appendix, p. 21. 
As to the jurisdiction of the Board of Education over ptu^y 
dbaritiea, see p. 317, post ; and tifl*) Education. 

18^ 18 ^^v'^t ^ Viet 0 . 187) and 

f ^iAned by tbo oL^ble TrwBts Act, 1880 (23 & 24 ^ o. 136). 

Jfo Dunean (1867), 2 Oh. App. 359. See also it. JfmHdt. 0872). 
App. 606, 606. ^ ^ 

(If) Bee Twen^-ninth Boport of the Charity Commiasioneiitk 
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They we ia no sense administnitors of income, 'which mast he 
dealt with by tho^ trustees within the limits prescribed by the 
founder, or according to duly authorised variations (f). 

608. The jurisdiction of the Commissioners, once brought into 
operation by an application, banuot be put an end to by withdrawal of 
the application before an order has been made (m). 

609. Persons not complying with requisitions or orders of the 
Commissioners made under the Cliarital»lo Trusts Act.s are guilty 
of contempt of court, and may be attached or committed (»). 


Sub-Sect. 2. — ChariU'ea Bnhje-'t to the JaHstUditm, 

610. The Charity Commissioners exercise jurisdiction over all 
foundations or institutions in England or Wales, including Itomaii 
Catholic charities (a), which are endowed (ft) for ehari table pur- 
poses (r) and are not expressly exeiiiptod fiom the operation of the 
Charitable Trusts Acts (d). 

Their jurisdiction extends over endowments which are not per- 
petual, as where the trustees have power to spend the corpus (r), or 
whore the endowment is vovocahlc if ) ; and also over all charilios 
founded and endowed in England or Wales the revenues of which 
are applied abroad (ff), and over all charities the cndowinonts of 
which are abroad, but the proceeds of which are applicable in 
England or Wales (ft). 

611. By an endowment is meant all property of every description 
belonging to or hold in trust for a charity, and whether held for its 
general purposes or any special purpose, and whether upon trusts or 


(/) 7?<; Campdtn ChnriiieB (1881), 18 Cii. D, 310, C. A. 

(m) Rt Poor's Lands Charity^ IJelhnal Green, [ISfll] 3 Cii. An apj>lir;;itj(>n 
for a echeme to rej^iilato part only of a cliariUibb truKf, a particulxir 
legacy, would not, it is conceived, give Iho Commistfioners juri.siclirtion to Bottlo 
a scheme for the regulation of the entire charity against the wiwhos of the 


trufltoca. 

(n) Charitable Trusts Amendment Act, IS.Ori (18 & la Viet. c. 13S), 
8. 9; sec also Olmritable Trusts Act, 1883 (40 & 47 Viet. c. 137), «. 14; 
ahd 309, post As to contempt of (xiurl gciic.ral.h% (/oxTKvrrT Axn 

ATTACnMBNT. 

(a) Homan Catholic Charities Act, 1800 (23 & 24 Vicb c.. 131). 

(ft) An "endowed foundation*' is, it, is conc<4v«#d, a foundation having an 
endowment within the meaning of s. 66 of the Charitable Trusts Act, 18fi3 
(46 & 47 Viet. c. 137), as to which see infra. 

(c) As to the meaning of the expression " charitable purposfjs,*’ regard iniust 

lie had to the preamble of the statute of Elizabeth (s^o p. 106, sco ulrfo 

Charitahle Trusts Act, 1863 (16 & 17 Viet c. 137), s. 06. 

(d) Jfttd.; Oharitabie Trusts Amendment Act, 1865 (18 & 19 Vft.t c. I2f), 
s. 48. The list <rf exempted charities is contained in s. 02 of ths Act of 1863 ; 
see p. 304, post. As to charities partially exempted, see Sons of ths Clergy 
CarporaUon and SMnner, [18931 1 Cn. 187 ; and p. 307, poet. 


W JBe aUchrisl Educational Trust, \lB9ei} 1 Oh* 371. 

' n Be Fed s School (Sir Rohert) ai Tamworth (1808), 3 Ch. App. M3. 

Duncan (1867), 2 Ch. App. 366. 

j Md,; and see A.-C. v. Gibson (t$36). 2 Beav. 317 ; Ironmonger^ Co. v. 
(1844}, 10 QL A £1n. 908, H. lu 
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coikUIj'ous which render it lawful to apply the capital to the main* 
tcjiance of the charity or upon trusts which confine the charitable 
application to the income (i). Freehold (k) or leasehold (?) land 
occupied by tlic charity, but not producing income, is an 
endowment. 

612. The juri.sdiction of the Commissioners is also exercisable 
over ebarities vested in corporations sole or aggregate who, either 
solely or jointly with any other person or persons, are the recipients 
of the benefits (»<), and over charities whose trustcjes are municipal 
corporations or ti'ustces appointed in their place (w). 

A charity does^not become exempt from the jurisdiction of the 
Coniniissioners by being registered as a limited company (o). 

613. Though cathedral and collegiate churches are exempt from 
tlie jurisdiction of the Commissioners (a), cathedral, collegiate (1»), 
chapter, and other schools of the same kind are not(c). 

Sub-Sect. 3. — Charities exempt from the Jurisdiction, 

614. Unendowed charities are not subject to the jurisdiction 
of Iho Conimissioners (</). 

'i'ho onus of proving that a particular charity is exempt from 
tho jurisdiction lies on the party claiming the exemption (c). 

615. Tho jurisdiction of the Charity Commissioners does not 
extend to tho universities or colleges of Oxford, Cambridge, London, 
or Durham {/), or to the colleges of Eton or Winchester (< 7 ), or to 


(t) lie Olcriji/ Ori>hitn Cin-jmration, [1894] 3 Oh. 145, 151, 0. A. ; Charitable 
Tru-sts Act, 1853 (10 & 17 Viet. c. 1377, *• 6(>. 

(/.) lU' ('fvrgfi Orphan Corporation , anpra ; Rc Storhport Ragged Industrial and 
Ri'/onmtior}/ t^choohu 700, (J. A.; A,-G, v. Mathieson, [1907] 

2 Oh. :vxi im. C. A. 

(/) Soo /«V Church Army (190G), 75 L. J. (cir.) 4G7, C. A. 

(w) Ohiintablo Triusts Act, 18G0 (23 24 Yict. c, 13G), s. 10. 

Municipal Cnrp()nitiona Act, 1S82 (45 & 40 Viet. c. 50), b. 133; and see 
p. 2^4, ante. 

{o) Tho contrary was argiiod iu Re Church Army, supra; but Cozens-Hakdy, 
L.J., iiitiinatod at p. 474, without expressly docidiiig tluj point, that it was impos- 
siblu to ovfido tho jurisdiction of tho CommissionerB by such moans ; soo also 
/r« Society for Training Teachers of the Deaf and Whiiilt's Contract [19071 2 
Ch. 492, 493, whore Nkvti.le, J., ussumes that a charity is not less within £he 
Charitable Tru.**ts Acts because it is a Iruiited company. 

^fi) See note (/Oi p* 305, 

\b\ Asno the moaning of “collegiate school,” see Re Sioehpori Ragged hidus- 
trial and Reformatory supra, at p. GIG. 

(r) Olumtablo Tnistn Act, 1853 (IG & 17 Viet a 137), a G2; Re Stockpeni 
Ragged Imiustruil and Reformatory Srho^ds^ siifrra, 

((}) Royal Society of London and Thrmpson (18S1), 17 Ch. D. 407 ; Finnis and 
Young to forbes and Pochin {So, 2), supra. As to the meaning of . endowment, 
800 p. 303, ante. As to unonaowed charities becoming subject to the juriadictiOQ 
of t£© Oommissionere, seep. 30T, post, 

(e) Re Clergy Orphan (hr^tUion, supra, nip. 154; Rs Qilchria Educational 
Trnsl, [ 1893 ] I Ch, » 370 ; and see Finnis and Young to Forhes and PocHn (No. 2 ) 
(J8S8). 24 Oh. D. A91. 

( /) Charitable Tinrsts Act, 1853 (16 & 17 Viet c. 137), s. 02, 

[y) Charitable Tinsts Amendmetit Act, 1855 (18 & 19 Yict o. 124}» a. in. 
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any cathedrrf or collegiate charcli(/0, regarded as a corporate 
body consisting of dean, prebendaries and other nioinbers (i), 

616. Except BO far as relates to the appointment atul removal 
of trustees, the vesting of real and personal estate, and the estab- 
lishment of schemes (/c), the jurisdiction does not extend to any 
buildinf registered and used as a place of meeting for religious 
worship (Z) or any lands and buildings held upon the same or similar 
trusts as the place of meeting (m). Accordingly tlie c(U)srat of the 
Commissioners to an action for the removal of a minister of a 
registered place of religious worsliip is not required (/i). 

617. The Commissioners of Queen Anne’s Bounty, Uio British 
Museum, and friendly or beiiotit societies or savings banks are also 
exempt from the jurisdiclion (o). 

618. Nor does it extend to any institution, establishment, or 
society for religious or other charitable purposes wholly maintained 
by voluntary contributions, or to any auxiliary or branch associa- 
tions connected there willi, and also carried on by voluntary con- 
tributions only (/)). 

A charity “ wholly maiiiLained by voluntary contributions’* is 
one which has no invested endowment yielding an income for its 
support, but is dependent on the gifts of the benevolent, whether 
recurrent or occasional and whether inter vivos or by will (<j). A 
charity wliolly sni^ported by voluntary subscriptions, payments by 
or on behalf of scholars, and grants from the Board of Education 
and from local education Jiuthorities out of rates, comes within this 
definition, and is therefore exempt from the jurisdiction of the 
Board of Education, wViich exerciscis jurisdiction over purely 
educational charities in lieu of the Charity (yommisKioners (r). 


(A) Charitable Trusts Ant, 1S53 (Hi & 17 Vicl. c. JUT), s. 02. But an onflow, 
ment for the benelit of jniiior canons of a cathedral aoo.s not fall within iho 
exemption if the endow in out is not part of tho calhedra property (A!e 
Charity, [190o] 1 Ch, 412) ; nor does an eiidowmont consi-^tuig of the Hur])his 
revenues of a colIe;:iato church, and applied for nugmentiug impovorishod 
benohees (A .-6?. v. M<wchp$(^r (Dean avd Canom) (IKSI), 18 Cb. D. 600), 

(f) See lie St. John Street IVeafn/an MHhodist Chapel, Chenier, 2 Oh. CIS, 

630, 631. 


(A) Charitable Trusts Act, 1800 (32 & 33 Viet. c. 110), s. lo. 
h) Charitable Tiaists Act, 1853 (16 & 17 Viet. c. 137), 8, 62; see nl** 
of Keligious Worship Begistration Act, 185.) (18 & 19 Viet, c, 81), s. 0. 

(m) Charitable Trusts (Places of Koligious Worriihi) Amendrncut Aft 
(67 & 68 Viet. c. 35), s. 4, passed in* conseniion^jo of tho decisnm in 


nl^^o Places 

0 . 

ft, 1894 
lie St. 

John Street Wesleyan Met fwdut Chapel, Chester, supra, 

(n) Glen y, Gregq (1882), 21 Ch. D. 513,0. A. 

(o) Charitable Trusts Act, 1653 (16 & 17 Viet. c. 137), s. 62. 

Ip) Ibid, Seo also Stricklawl v. Weldon (188.!i), 28 C*h. I>. 426. 430; Pease 
y, Pattinson (1886), 32 Ch. D. 164 (fund raiwjd by voluntary fiijb.««/*ny»!ioii8 for 
relief of sufferers in colliery accident). In these two casfM the dintiuclion 
between a fund arising from voluntary contributions and a clj-uity luaintained 
by voluntary contributions was not made. TTie lattf r to a fund arising 

from voluntary oontributions, was ovcnruled by lU Clergy Orphan Corporation, 
[1894J 3 Oh. 146, 160, 0. A. 

M Bs Clergy Orphan Corpfjratian^ supra^ at p. 150. 

^ Society for Training Teachers of the Deaf an I WhiUys Cordrad, [19071 
486 ; and as to the jurisdiction of the Board of Education, see p. 317, pf)sL 
Sea. however, the suggestion to the oontrary an Be Stockport Raggei Industrial 
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Saov. 4. If the tnietees of a charity 'wholly maintained by volnntary 
The Charity contributions invest, or retain^ the investments of, some part of 
CommiB- such contribntions, the charity is- then treated as having an income* 
sioners. producing endowment, and accordingly no longer as a charity 
Invcsoncnt Buppoi-tod wliollv by voluntary contributions («). 
of contnbu- The result is the same when the contributions are applied in the 
tionsfioimii- purchase of land to be occupied by the charity and therefore not 
mcnt.*'** ° actually producing income (<)• In each case the charity becomes a 
Mixed “ ™ixed ” charity, that is, a charity partly maintained by voluntwy 

charities, subscriptions and partly by an endowment (tt). If the capital 

of this eudo'wment is applicable as income for the maintenance of 
the charity, as it Would jmmd fade be in such cases (ti), both the 
voluntary subscriptions and the endowment are exempt from 
the jurisdiction of the Commissioners (6) ; but this is not so if 
trusts are declared of the capital which prevent its application 
as income (c). 


Futidft of 
socioLics 
rnrrjiiig out 

(ibroud. 


619 . The funds and property of missionary and similar societies, 
or of the missionaries, or the teachers or officers of such societies 
or their branches, ftre not subject to the jurisdiction of . the 


amJ RtJ'ormatm'y tSchoohy [KSOS] 2 Ch. (587, 0. A., LiM)bKY, at pp. 607, 
60S, C. A., tbat'charitios iriaintaiuod partly by voluiibiry subscriptions and partly 
by <)tb«r moans, siicb other means not being income of an endowment, might bo 
entirely subjoct to tijo jurisdiction of the C.’ommissioners even as reganls tbo 
voluntary subsoriptioiiH. Tbo class of charities to which Ltndley, M.H., was 
robu’iing, would include hospitals supported pai’tly by voluntary contributions 
and partly by paying pationts, or sonools suppoitod partly by earnings of 
sclu)!ars, as in lie Stavkpm't liayytd IndnBtrial and Reformatory 8choo?6f supra, or 
partly by fees of scholars, as in Re ^nviety/or Trainmy 'Teachers of the Deaf and 
\Vhii(Ie'‘s Contract, [1007j 2 Ch. 4S6 ; jJarnard Castle Urban District Council v, 
[1002] 2 Ch. 7iG, 7do, C. A. 


, [ 1002 ] 

(h) Soo Re Clergy Orphan Gor/ioratim, 


3 Ch, 145, 15J, 0. A., ovorruling 



I (No. 2) (1883), 

tions for the goneral purpobes of a charity did not when invested constitute an 
** ondowraont within the meaning of the Charitable Trusts Acts. 

(t) ik Chrgy Orphan Corporation, supra; A.-G, v. Mathieson, [1907] 2 Ch, 383, 
0. A. 

{u) Re Clergy Orphan Corporation, supra, at p. 150, wli6i*e the property in 
question w'as the purchase-money of the site occupied by the cbmity. See, 
however, the doubt expressed by Cozenb-IIardy in A.^G, v. Matkieson, supra, 
at p. 304 (\vhero the endowment produced no income), and the judgment of 
Lindley. M.E., in Re Stoclcport Rag^r'i Industrial and Reformatory Schools, 
supra, at p. 697. As to “ mixed ” charities, see further p, 307, post, 

'a) Orpha7i Corporation, supra, 

[h) Ibid. ; Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), a. 62; iZs Ckwreh 
Army (1906), 75 Jj- J. (cu.) 467 (wbcio tno ** endowment consisted of lease- 
holds purchase with donationsj ; Re Harding and the Trustees of the Wdsh 
Calvinmic Methodist Connexion (1905), 92 L. 1\ 641 (chapel and cottage^; A 
i\im/ and Horton (1905), 49 Sol. Jo. 500 (chapel and cottages). The decisioin in 
Re Society fer Training Teachers of the Deaf and Whittle's Coniradf 
^uld probably be supported on this ground, though the actual reasons g^ven 
in the judgment seem inconsistent with the definition of endoirjBiexit^* in 
Rn Clergy Orphan Corporation, supra, 

(if) A,-G, V. Maihieson, styprd; and compare Si StochpoH Sagged Indn^ried md 
MrfarmUory Schools, supr^, where the land was not pnrehasea out ol toluntary 
eentribtttioiui; and see 2!^ ank. 
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Goitoimssioiidrs if such fandfl or ]Hmperij are ooiside the limila of 
Bngland and Wales (d). 


620. Where the annual income of a charity exempted from the 
operation of the Charitable Trusts Acte is less than £50, all or any one 
or more of the trustees or persons administering the charity may 
apply to the Commissioners to have the Charitable Trusts Acts, 
1858 to 1869, or any specified provisions thereof, extended to such 
charity (e). If the income of the charity amounts to or exceeds 
£50, the application must be made by the trustees or persons acting 
in the administration of the charity or a majority of lliem (/). 
Before making any order proper notice must ‘bo given by the 
Commissioners (g). 


Sub-Sect. 4, — Charitm partly exempt from, tie Jurisdiction* 

621. In the case of “ mixed charities,” that is to say, charities 
maintained partly by voluntary sabscriplinus (/<) and partly by the 
income of an endowment (t), the jurisdiction of the Charity Com* 
missioners does not extend to tho voluntary subscriptions (/r). 
When in such a case the capital of the endowment is applicable 
as income, the endowment is also exempt from the jurisdiction (/) ; 
but when the capital is not so applicable, tho jurisdiction extends 
to both capital and income of the endowment (/»)• 

Accordingly, if land or buildings are acquired by a mixed charity 
for occupation purposes, and tho land or buildingB are conveyed to 
the charity in order to form a permanent endowment, the charity (so 
far, at all events, as the land is concerned) comos under the juris- 
diction of the Commissioners, whether the purchaso-raoney was 
voluntarily contributed or derived from other soui’ces (u). 

622. Donations and bequests to mixed charitios for their 
general purposes, that is to say, of which no special application or 
appropriation is directed or declared by the dofior tr testator, and 


(d) Obaritahle Trusts Act, 1653 (16 & 17 Tict. c. 137), s. 62. 

(e) Ibid,, a 32; Charitable Trusu Act, 1860 (23 & 24 Viet, a 136), ss. 2, 11 ; 
Charitable Trusts Act, 1669 (32 & a'l Viet. c. 110), s. 14. 

(/) Charitable Trusts Act, 1660 (23 & 24 Yici c., 136), ss. 2, 4 ; Charitable 
Trusts Act, 186^32 A S3 Viet c. 110), s. 14. See also Humilttm y, SjtoUU, 
woods ’(1866), 16 W. E. 118, whore tho application was by an improjtorly con- 
stituted goToming body; A.-O, y, Mandienter {Dean and VatioM) (1881), 18 
Oi. D. 696, 609. 

(g) CharitoUe Trusts Act, 1860 (23 & 24 Viet. c. 136), ss. 3, 6; Charitablo 
Trusts Act, 1869 (32 A 38 Viet. o. 110), ss. 4, 14. As to the notices reipiited, 
BOS p. S16,poit. 

(6) See ae Clergy. Orphan Corporation, £1894] 3 Ch. 146, 161, C.A. 

(A As to what is an endowment^ see p. 3(3, ante. 

m ObaritaUe Trusts Act, 1863 (16 A 17 Viet. o. 137), s. 62. 

ft) See cases in note (6), p. 306, ante. 

(ss) £e Stodmnrt Ragged Jadtutried and Rtformalory Bchimh, [1898] 2 Oh. 
687, a A. ; A.-ff. V. Mathieeon, [1907] 2 Oh. 383, C. A. In oarlier oases tho 
iuasjhaSau of the Oauunissioners was Iraated as extending to the inoome only ; 
ntd^ftojud BoeU^ of Ltmdon and Thompeon (1881), 17 Ch. D. 407, 414; Ro Sons 
of As (Rorgy CorporaRen {Oovemore) and Rkbmer, [1893] 1 Ch. 178) 184. Asto 
fits sAMi of a durit^ owning its site, SOS 806, ante. 

j^'4.i&.y.M<dhmon,iapra; JU SleeJggoH Sagged In'lutlridl and Reformatory 
‘ , sigira, at fp. W, TOO. 
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which the charities may apply as income, are not snbject to the 
jurisdiction of the Commissioners (o). So, too, funds or voluntary 
subscriptions given for the general purposes of a “ mixed charit]^,” 
if invested or appropriated by the governing body for some definite 
object connected with the charity, and donation or bequest in 
aid of sucli funds, are exempt from the jurisdiction of the Com- 
missioners (p) BO long as it is legally competent to the goveraing 
body to convert such investments into money and apply it as 
income (q). 

If, however, a donation given for the general purposes of a 
“mixed charity is subsequently invested in such a way that the 
invested funds cnnn.ot be applied as income, the exemption ceases to 
apply (?•). Nor is there any exemption in the case of an endowment 
of which the income only is applicable, for the general purposes of 
a charity (s). Nor are funds exempt when given for particular 
objects, as tlie erection of a chapel (t) or the support of a school (a). 

623. No charity which is partly maintained by voluntary contri- 
butions is, so far as it is so maintained, within the jurisdiction of 
the Commissioners (ft). 

Sxni-SKCT. 6. — Nature of the Jurisdiction. 

624. The Charity Commissioners may, acting personally or 
through assistant Commissioners (c), inquire into the condition and 
unuiagoment of all charities in England and Wales which are not 
expressly exempted from their jurisdiction (d). 


(<f) Cljanliiblo Truets Act, 1853 (18 & 17 Viet. c. 137), s. 62; Me Wiiaon 
(185‘1), 19 Boav. 594, whore tho consent of the Commissi oners wa.s not i-equired 
to authorise tlio payment out of court of a legacy given to a “ mixed charity *’ 
for its general puiposea. Soo also J,‘G. v. Mathieaon, [1907] 2 Oh. 383, 393, 
C. A. ; and as to wliat constitutes a special appropriation, see ibid, at p. 395 ; 
lie Socid}/ for Training Tvacheraof the Dvaf and JMiiftlt 'a Contract, [1907] 2 Ch. 
488, 49*1 ; Me Church Army (1908), 75 L. J. (CIT.) 487, C. A. ; lie Harding and 
TruaieeB of the Welsh Calvinistic Methodist Connexion (1905), 92 L. T. 641 ; Me 
Marry and Hotion (1905), 49 Sol. Jo. 500. 

(p) Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 62 ; Re Clergy Orphan 
Corporatiim^ [1894] 3 Ch. 152, 0. A. (where the investment was in land). It 
will be observed that this exemption applies only to a “ mixed charity ” (ibid,). ' 
Sec also Me St, John Street Wesleyan Methodist Chapel^ Chester, [1893] 2 Ch. 636. 

(q) A,-G, V. Mathicaon, supra, at p. 393. 

(r) Ibid^ . 

(a) Me St, John Street Wesleyan Methodist Ghapd, Chester, «upra, at p. 636 ; 
Re Clergy Orphan Corpvratim, [1894] 3 Ch. 151, C. A. 

(<) Me Bt, John Stre^ IVvslcyan MetJunlist Ckajtcl, Cheater, supra, 

(a) Me (Sir Robert) School at Tamworth (1868), 3 Ch. 543, 554. 

(5; Me Stwkport Magged [ndmtriat and Reformatory Schools, [1898] 2 Ch. 687, 
69^^70^^. A. ; Me Sons of the Clergy Corporation (Oovemors) and Skinner, [1893] 

(c) ^ Charitable Tinists Act, 1$87 (50 & 51 Viet c. 49), s. 2, AssistaBt 
Commisriuners were formerly f*nlled “ inspectors,*’ 

(d) rihuritable 1\*UBta Act, 1853 (16 & 17 Viet. c. 137), ss. 9, 19, As to what 
cmirities ore witliin the jurisdiction of the Coxomissiouers, see pp. 303, 304, 
ant^ Councils of counties or county boroughs are authorised to contribute out 

funds or bcmixgh funds or rates to expenses of inquiries conducted 
by the Charity Commissimaers into charitiea affecting eu^ counties or county 
boroughs (Charity Ii.q[turiee Expenses Act, 1892 (56 & 56 Tict, o* 15). 
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■625.^ For this purpose they majr require acconnlu, statements, 
and written answers to inquiries, verified by oathor otiiorwise, to be 
fm^hed by the following persons, namely, (1) trusloos or ]iersone 
acting or concerned in the management or administration of such 
charities, (2) agents of any such trustees or persons, (8) dopositnrjes 
of any funds or moneys of such charities, (4) beneficial recipients Of 
any funds of a charity or of any income therefrom, and (5) persons 
having the possession or control of any documents concerning a 
charity or its property (c). 

Such persons may also be required to attend, within a radius of 
ten miles from their place of abode, before tho Commissioners for 
examination on oath or otherwise, and to bring and produce 
documents in their custody relating to tho charity if). 

The Commissioners )nay require ofiictu's having tho custody of 
enrolments, decrees, reports, records, and other documents relating 
to any charily to furnish copies or extracts to them, and may 
examine rogislcrs and records of the courts, public registries, and 
offices of records and take copies and extracts without paymtmt (<;). 

The Commissioners may also require documents belonging solely 
to a charity to be transmitted to them at the office of the 
Commission for examination (h). 

All the abovo-mentioned requisitions must bo made by an order 
of tho Board or by precept under the hand of tho Commissioner or 
assistant Commissioner making the same. (i). 

626 . Persons wilfully giving false evidence to tlio Commissioners 
are guilty of niisdemounour (/;). 

Persons imiiropeidy refusing or noglecliug to render accounts or 
statements, or to make answers to inquiries by the Comini, ssioners, 
or to attend before them or give evidence, or altering, d(;stroyiijg, 
withholding, or refusing to produce documents, are guilty of con- 
tempt of court, and may he attached and committ-. d (/.). 

627 . The Commissioners have no power to requa-e any informa- 
tion or the production of any document relating to a charity from 
any persons holding or claiming to hold any property adversely to 
any charity or free from any charitable trust im), tliough they may 
procure information elsewhere if they can. The mere sotting up of 


(«) Charitabl® Trusts Act, 1863 (16 & 17 Vict. c. 137), *. 10; Cbi.rlUiMo 
Trusts Amendment Act, 1865 (18 & 19 Yict. c. 12‘l), s. 6. 

(/) Ghaiitable Trusts Act, 1863 (16 & 17 Vict. o. 137), s. 13; Cluivilablc 
Trusts Amendment Act, 1866 (18 & 19 Viet. c. 121), s. 7. 

(a) Okaritable Trusts Act, 1863 (16 & 17 Yict. a 137), s. 11. 
a) Gharitable Trusts Act, 1860 (23 & 24 Viet. c. 136), s. 19. 
h) (Jharitable Trusts Amendment Act, 1866 (18 & 19 Vict. c. 121), s. 8; 
eatable Trusts Act, 1887 (60 & 61 Vict. c. 49). s. 2. 

(k) Ciharitable Tmste Act, 1853 (16 A 17 Vict. c. 137), s. 13. 
il) lUd., B. 14; Cbarltablo Trusts Amendment Act, IS.W (18_& 19 Vict. 
c. 124), s. 9. Vor on example of a motion by tbo Charity Cumniissioneis to 
ismie a writ of attachment against charity tnistees for iiegleoting to deliver 
aeeimofs, see S$ QHekrut Educational Tru$t, [lS96j 1 C'h. 367, 373, traero a form 
of Older is given, 

(mV Chai^ble Trusts 'Act, 1663 (16 & 17 Vict. c, 137), s. 15; Charitable 
Trimts Amendmmit Act, 1866 (18 A 19 Vict. e, 124), n. 6. 
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an adverse elaim is not snffioient to oast the jarisdletion of 
Gommissioners. It is for the coart to decide whether such a elaint 
18 well-foanded (n). 

628. The Charity CominisBiouers may, if applied to by the 
trustees or other persons concerned in the administration of a 
charity, give their opinion, advice, or direction (o) rospectinp; the 
administration of such charity, or the management or application of 
the charity property, or any question or dispute relating thereto; 
and any person acting in accordance with the advice or opinion 
of the Oommissionera is indemnified against all liability, unless 
the advice or opinion has been obtained fraudulently or by wilful 
concealment or misrepresentation (p). 

629. An y question or dispute among the members of any charity, 
whether exempted or not from the operation of the Charitable 
Trusts Acts(<;), and including rural parish charities (r), in relation 
to any office or the fitness or disqualification of any trustee or 
officer, or his election or removal, or generally in relation to the 
inanngonicnt of the charily, may, with the authority of two-thirds 
of tlio inemhors prosent at any sjiecial meeting duly convened by 
notice in manner provided by the rules of the charity ae to meetings, 
bo referred to the arbitration of the Commissioners, whoso decision 
will be final, and may bo made a rule of court («). 

The Commissioners have similar powers in connection with qnes- 
tiuns or disputes among members of certified places of religious 
worship, if such members choose to avail themselves of those 
powers ((). 

630. Bubject to certain exceptions (a), no legal proceedings in 
any court may bo tahen for obtaining any relief order or direction 
concerning a charity, its property or income, except with the 
sanction of the Charity Commissioners or of the Board of Education, 
as the case may bo (i»). This rule applies to legal proceedings which 

(«) Rf PerVt (Sir Roherf) Srhoel at Tamworth (1868), 3 Oh. App. 648, 660. 

(o) A foimal oi'der or certificate signed by two or more of the OonunieeionerB 
and scalod with thiiir tioal ie necessary (Charitable Trusts Act, 1863 (16 & 17 
Viet. c. 1.87), B, 16; Thoma$ v. Uar/ard (1883), 48 L. T. 262); and see A.-GF. v. 
nt„jhe$ (1899), 81 L. T. 679. 

(p) Ohttritable Trusts Act, 18.53 (16 & 17 "Viet. c. 137), s. 16. For a form 

of application to the Charity Commiseitmers under this section, see £noy<do. 
psodia of Forms, Vol. III., p. 468. * 

(a) Oimtahle Trusts Amendment Act, 1863 (IS & 19 Tict, c. 124), s. 46. 

(r) Local Government Act, 1894 (56 & 67 Viet. c. 73), s. 70 (2). 

(«) Charitable Trusts Act, 1863 (16 ft 17 Viet. o. 137), e. 64. 

(/) Fiaoes of Worship Begisti-ation Act, 1866 (18 ft 19 Viet. c. 81), s. 9. 

(al See pp. 311, 320, post. 

(6| Chatitable Trusts Act, 1863 (16 ft 17 Viot o. 137), s. 17. For a form of 
application to the Oommissionors for authority to take le^ prooeedings, see 
^eyeloptedia of Forma, VoL HI., p. 467. S. 17 prevents &e needless insdto* 
tion of proceedings whose object is merely to create costs ; see Jte LialePt 
(1866), 6 7)e Q. ML ft 0. 184, 186 ; Rt Jarviif OharUy (1869), 1 l>rew. & Sm. 97, 
100 ; Jhaund v. 2>ewa (SwJ) (1868), 3 Ch. App. 800, 804 ; mrne v. (1877), 
6 Oh. D. 901, 903, 0. A^ RmdaR r. Blair (1890), 43 CL D. 139. 184, 0. A,. 4s 
to (he powers of the Charity Oommisrionffln, see A.-0. r. MimcMMtar IDiim 
•imI Cbnoiis) (1881), 18 CL 696, 609. 
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oither wholly or partially involve administration of the iTusts ol ,a 
charity (c), and to proceedings taken in pursuance of a private Act 
of P4rlioment(d). 

631. Applications to the ^court in any suit or malt(^r actually 
pending ** (c); actions, whether legal (/) or equitable (</), to enIorcn> 
common law rights or to enforce indiviflual equitable rights not 
relating to the administration of a cliiuitable trust (//) ; applications 
to the court for an order sanctioning the retention of laiul devised 
to a charity or the acquisition of land out of porsonul ostato 


(c) For oxatnplos of procoodiiigs requiring tho sanction of llio Oomnussioners 
or of the Board of Education, ns tho rabo may Ikj, aoo /I'a IWd'd (‘imntif (ISW), 
‘J Drew. ii21 (petition for eroctioii of new school); Uc JurM ("hariitf (18.)!)), I 
Drew. & Sm. J)7 : Jle Jfunrnn (KSG7), 2 Ck Apj). .‘35(5 (petition for appoint rii on t of 
new trustooa) ; JWauud v. Devon {Earl) (18(5n)» 3 Ch. App. 800 (action iigaiuKSt 
trustees by poraona cbiiiniiig to purticipato in an educational charitv) ; I/tuti/unn 
V. Forster i [1877] W. N. 7-1 (action by minitilor and church warrleus against 
former churchwardens to cnforco Irniisfer of charilablo logacy) ; Uritfniu v. 
C^cerfon (1877), 25 Ch. D. 41, n. (action by school mast or clainnng an account 
and payinenf) ; A.-G, v. Maucheder [Dean avd Canoos) (ISSl), 18 Ch. D. 5U(5 
(mandamus compelling accounts to bo roiuh'rrd of incoino apjdicablo to charit)’'); 
Benthnll v. Ktlnurrcy (Earl) (18S3), 25 Ch. 1>. 3b, (I A. (action by medical oOicor 
against coinmil toe of hosjntal cluiiniiig dochirotion I hat ho lu'ld ollico during 
goofl behaviour); lloolce v. Datrsortt [1805] I ('h. 480 (aclion by e.V!iinincr 
against trustees of oducalioiml foundation ciainung scbol5»r>.hi}>) ; Uaulnidarn- 
fawr School Board y, Gjpdal Trualtes of VharifaUe Eumh, [1001] 1 K. B. 430, 
*0. A, (action by school lioavd against the oflicial tnistnes. to whom the charity 
endowments tad been transferred, claiming execution c.f Iho IniHl'.) ; Jle 
Stockport lia<j(jcd InduUrial and lltfonnaU.rij S'hooU^ [b8!>S] 2 Ch. (587, (1. A. 
(jwdition to court by trustees to sanction proposed mortgage of eburity lands). 

id) Jle Bmglcfj Free Sch^f^d (1S54), 2 Drew, 2«83. 

(c) Charilablo Trusts Act, 1853 (1(5 & 17 Viet. c. 137), s. 17; Ila ! Idci'a 
Hospital (IBbb), 6 Do G. M. & 0, 184, (\ A ovorruling Jlc Markin ire J^erpinj ( 1 85 1 ), 
17 heav. (518; He St, Giles' and St, Gerrgea^ Itloon^Hbarn (1857). 27 L. J. (cit.) 
560; Be Poplar and Blac/avall Free Sclmil (1878), 8 (Ja. 543 (appUcritions 
respecting funds in court). AV^bon a final order has bean irr oh u pclitioii, 
the matter is no longer actually pending (Be Jarvis* Charifp, supra ; Be Fonfe 
Charity y snjmi ) ; boo also Be Dnncany supra. As to tlio eoiiMf*iit of tho Conimis- 
siouers not being necessary for applications relating to investmonts of money 
in court, see pp. 219, 242, ante, 

(/) Charitable Trusts Act, 1853 (16 & 17 Viet. o. W?), s. 17 ; Holme y, Guy 
(1877), 5 Ch. D. 901 ; Alexander v. Drewiii (1886), 2 T. L. II. 762 ; Bassano v. 
Bradley y [1896] 1 <i B. (546 (actions of ejectment or to recover rent or arrears 
fitna tenants oi charity estates). As to ejectnu’nt actions against mini^tors of 
dissenting chapels by the i>cr8on8 in whom tho chapels ai c vested, see J}oe v. 
Jones (1830), 10 B. & C. 718 ; Doe v. M'Xary (1836), 5 Man. & By. (520 ; Doe 
d. Kischner v. Roe (1838), 7 Dowl. 97; Doe d. Diekem v. lU (183^;, 7 Dowl 
121; Doe d. SofMts {Earl) v. Jdoe (1840), 8 Dowl. 292; Doe d. Smith v. Ihe 
(1840), 8 DowL 509; Doe d. Fiehmonyrrs* Co. v. Hoe (1843), 2 Dowl, (N. 8.) 
689 ; Doe v. Fletcher (1828), 8 B, A 0. 25. 

(fl) Holms V. Gnyy supra (injunction against wrongful pesp(onhi<)n of charity 
mmrty) ; Jlendall r. Blair (1890), 46 Oh. D. 139, 164, 155, C. A. (injunction 
to mtiain trespass) ; confrd, Thmas v. Harford (1883), 48 L. T. 262 (consent 
of ^mnussioBers requited to action by charity trustees to prevent interference 

^Bendall v» Blairs supra, at p, 160; Fisher v. Jackson, [1991] 2 ^h. 84 
(injunctioa to restiJain improper dtsmlssal of schoolmasters^; seenlso BenthaU 
V. HiHnarey (Earl), $mra^ where tlie question was discussed, but not decided; 
£d«is t, Harman (1891), 61 L. J. (cH.) 149, where the questioft al the consent of 
waa not raised. 
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bequeathed to a charity for that purpose (i ) ; applications where the 
trust is not charitable (/.), or for determining whether a tmet is 
charitable or not (/) ; applications claiming any property or seeking 
any relief ndvei eely to a charity (m) ; and actions concerning charities 
exempted from Ibo Charitable 'J'rusts, Acls(»j), do not require the 
consent of tiio Commissioners. Nor is such consent required 
whore property belongs partly to an exempted and partly to a non- 
exempled cljarity, if the legal proceeding conceras only the exempted 
charity (o). 

632. The certificate requii-cd is not to the effoct that the Com- 
missioners aiJproye of the particular proposal, but that the applica- 
tion is made with their permission (p). 

633. Frocoedings taken without the necessary certificate of the 
Charity Coinmissioncrs are not dismissed immediately, but are 
ordered to stand over until it has been ascertained whether or not 
the cerliticato can ho obtained (q). If the certificate cannot be 
obtained, the jirociiodings must be dismissed (r), even though all the 
parties assent to the application being heard («), or the question at 
issue is an urgent one (<)• 

634. Tho sanction of tlie Cbarity Commissioners is not required 
to enable the Ail.ornoy-General, acting exofuio^ to make such appli- 
cations and take such proceedings with respect lo anj'' charity in the 
Chancery Division of the High Court or otherwise as ho may think 
lit («), including petitions under the Charities Procedure Act, 1812(6). 


(?) Mortmain and Charitaido XJHes Act, 1801 (d4 & 55 Yict. c. 78), e. 8; lie 
Church l\drvUQije Trust ^ f 1004] 2 Cli. G18, 0. A, 

(/f) rrcsluet/v. (A)Jc.hcbtcr Cterporaium (1882), 21 Oh. D. 120. 

(/) Ik St, (Hits' find St. (hon/c's^ Bloomsbury (18oS), 2d Beay. 310; RrShum's 
Truflis (1904), 01 L. T. 192.. 

{ui) CdiariUble Tni.^^ls Act, 18t'»3 (IG & 17 Viet. c. 137), b. 17; Brittain y, 
O'rrton (1877), 20 Cli. D. 41, n. ; Bi uthall v. Kilmm nj (Bart) (1883), 25 Ch. D. 
39, 44, I '*, C, A. yeo also lie TeeVs [Sir liobtrl) School at Tamworth (1808), 

3 ( 'h. App. 043. 

(u) AV ir?/^onV Will (1854), 19 Bouv. 594; Glen v. Oreyy (1882), 21 Ch. D. 
513, C. A.; Ptasc v. Battiusou (1S8G), 32 Ch. D. 154; and Boe A.-G. v. Sidney 
Sussex Volleye, Vamhridye (1800). 21 Gh, D, 514, n., whore Lord Ch£LM 9FOBD, 
oxpro'ssod an opinion to the conti-aiy; Sfricldond v. Weldon (1885), 28 - 
Cl). D. 420, where tho point was argued, but not decided. 

(o) Soo Ik Mcyrick's Charity (1855), 1 Jur. (n. s.) 438, explained in Re Dods 
(Viarity, [1905] 1 Ch. 442, 448. It is otherwise where the proceedings concern 
t])o nou-exompted charity M.-O. ▼. dManihrater [Beau and Canons) (1881), 18 
Cli. I). 696, 611 : Re Bod's Charity, supra), 

[p) £fjmrie Watford Burial Board (185(5), 2 Jur. [y. s.) 1045. For form of 
application for anlhoritv to take legal procoeiiings, eeo Eucyclopoedia of Forms, 
Vol 111., p. 457. 

{q) Re liwyley Free St'hoid Drew. 283; Re Marhrell's Legacy 17 

Beay. 618, 622 ; Re London, Briyhton, and Souih Coast RaiL Co. (185^, 18 Bewv. 
608, (509; Re SJeeafs Charity [ISoo), 25 L. J. (cH.) 49; A.^G. v. Manchester 
[Ikon and Canons), sunra; Jiendall v. Blair (18J#0), 45 Ch. D. 139, C. A.; Roohe 
▼. Bau son , [1895] 1 Clh. 480; Re Bod's Charity, supra^ 

(r) JlcndaU v. lilair, supra. 

(s) Olrm V. Oregy, suf^. 

U) Br purte Watfara Burial Board, sujtra, 

(a) Ohaiitablo Tnwts Aot, 1853 (16 & 17 Viet. c. 137>, a. 18. 

(b) Ibid., i. 43 ; ChantiM Procedure Act, 1812 (52 (W 3^ a 101). 
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Except as regards applications made under the jurisdiotion 
created by the Charitable Trusts Act, 1853, that Act does not 
dispense with the fiat of the Attorney-General to any proceeding 
where such fiat was previously required (c). 

The Charity Commissioners, may certify in writirjg eases to 
the Attorney-General where it appears to the Board that the 
institution of legal proceedings is requisite or desiraldo with respect 
to any charity or the estates, funds, property, or alfnirs thereof, 
and that under the circumstances it is desirable that such proceed- 
ings should be instituted by the Attorney-Gciu'ral. TJjoreupon, if 
the Attorney-General, upon consideration of tlie circumstances, 
thinks fit, he will institute and prosecute the ro(llU‘^ito proceedings 
by action, petition, or application to a judge in chainbora or to a 
county court, as tho case maj' be (d). 

635. If authorised by the Commissioners, the majority of the 
trustees of a charily may take or defend any legal proceedings 
as if they were sole trustees, and the doath or removal from olVico 
of any of such trustees does not cause tho discontinuance of the 
proceedings (c). 

636. The Commissioners may themselves, with the consent of 
the Altorney-Generiil, institute proceedings for llio recovery of 
property belonging to a charity where tho annual value of such 
properly docs not exceed .1*20 (/). 

The ConimisKioncrs may sanction compromises of claims on 
behalf of a cliarity (/;) or against a cliaritv or its fcrustooa (/t). 

The Commissioners may also, in certain circiiinstanccB, sanction 
sales (/), morl gages (/i), leases (i), and exchaiigos (m) of charity 

(c) Chavitablo Trusts Act, 18 j 3 (1G & 17 Viet. o. 137), s. 18. Tho iiat of tho 
Attorney-deTioral is miuired, for oxnin plo, to actioiif« in tho nut’iro of lufoniuitioiis 
uiid also to petitions nndov tho Charities Procedure Act, 181:.^ 3, c. 11); 

see pp. 325. o3.‘5, posf. 

{(1) Oharitfihlo Trusts Act, 1853 (10 & 17 Viet. c. 137), s. 2U; and sen, 

A. -O. Y. Christ's Ifvsfiiial {OovtriHtra), I Cli. 871> (fuljomiied suininoii.s) ; 

lie Manner, riOOoj 1 CIl 6vS (udjourned summons). 

(«) Charitiihle Trusts Act, 1809 (32 & 33 Virt. c. 110), s. 13. 

(/) Charitahlo Trusts Itecovfjry Act, 1S91 (51 Viet. e. 17), s. 3; and see 

' p. 202* aide, 

(g) Chi ritahlo Trusts Act, 1853 (IG & 17 Vift. r. 137), «. 23. OrderH for the 
redemption of rent-c}iarj?os arc froqiusnlly inado under tho powers conferred 
by this section. If a coin promise includes a piidition, it .v*(?ids that an order 
for partition is v.'ili«l. See also p. 233, mtir. 

[h) Charitable Trusts Amendment Act, 1855 (IS & 10 Viet. c. 124), s. 31. 
The claims rcfoiT<Ml to arc, it is conceived, claims by persona who do not claim 
to be beneficiaries. 

(f) Charitable Trmds Act, 1853 (10 & 17 Viet. c. 137), es. 21, 20; Charitiihle 
Trusts Amendment Act, 1855 (18 & 19 Viet. c. 124), ss. 20, 38. 'I he law as to 
the sale, mortgage, leasing, and exebango of charity esialcs i« fully doali with 
at p. 216, ante. 

Ck) Charitable Trusts Act, 1833 (16 & 17 Viet. c. 137), s. 21 ; ObariUiblo 
Trnets Amendment Act, 1855 (18 & 19 Viet, c. 124), s. 20; and see p. 235, ttw<e. 

(1) Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), 21, 26; Charitable 

Truste Amendment Act, 1855 (18 & 19 Viet. c. 124), ss. 10, 29, 38. 39; and 
see p. 229, ante. ^ . 

{i») Obatiteble Tmets Act, 1853 (16 & 17 Viet. c. 137), s». 24, 26; Charitable 
Tniete Amendment Act. 1865 il8 & 10 Viet, e. 124), s. 38; and see p. 232, anU. 
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estates, the sale or redemption of charity rent-charges (n), the 
purchase of sites for charitable institutions from persons under 
disabilities (o), or the purchase of land generally for the benefit of 
a charity (p). 

. They may anthoriso charity trustees to remove officers from 
their posts subject to the consent in writing of the visitor (if any) 
of the charity, and to charge the salary of any successor or any 
of the revenues of the charity with retiring allowances (q). 

They have jurisdiction provisionally to api)i*ove and certify 
schemes the carrying into effect of which requires parliamentary 
BanctioLi(/ ), and they may approve scliemos for the leasing of charity 
proi)orty (s). 

637. The Charity Commi.ssioners may also grant certificates of 
incori)oratir)n to the Ini.stces of any charity for religious, educational, 
literary, scientific, or public purposes (0- 

638. The Charity Commissioners have jurisdiction to malce 
orders for tlie ap])ointment or removal of tru.sioes(?/), or for the 
removal of scboolmdsters(a) or other officers (/>) of any charity, or 
for or relating to the assurance, transfer, payment, or vesting of any 
real or personal estate belonging to a charity, or entitling the ofiicial 
trustees of charitable funds (c) or any other trustees to call for a 
transfer of and to transfer any stock belonging to such estate, or 
for the establishment of any scheme (rf) for the administration of 

(w) Charitiihlo Trubta Act, 1S53 (10 & 17 Viet, o, 137\b. 25; ami soe p. 222, 
ante, 

(o) I hid., s. 27. 

(p) Jhid.f B. 21 ; Ckaritablo Trusts Act, 18G0 (23 & 24 Viet c. 136), bs. 2, 
15. 

{(f) ChnritahlG Trusts Act, 1853 (16 ^ 17 Vich. c. 137). b. 22. See akn 
('^ImritaWo Trusts Act, 1800 (23 & 24 Viet. c. 136), s.m. 2, 6, S, 13, 14; and 
p. 247. 

(r) Ohai’itttblo Trusta Act, 1853 - IG & 17 Viet. c. 137), as. 54 — GO; and see 

p. 18G, antr. 

(.<) (Jhuritablo Trusts Ainciidmont Act, 1855 (IS & 19 Viet. c. ILM), s. 39 ; and 
BOO })]». 185, 229, 

(0 Cliarity I’nisteos Incorporation Act, 1872 (35 & 06 Viet. o. 24); and see 

р. 285, (xnft', 

(fO Ohuribible Trusts Act, 1860 (23 & 24 Viet. c. 136), s. 2; and aeo pp. 268, * 
270, mite. The CoininisBionors myr not remove a trustee merely on account 
of his religious belief (Cliari table Trusta Act, ISGO (23 & 24 Viet. c. 136), s. 4). 
The powers of tlio Coiuinissionera under s. 2 of the Obaiitablo Trusts Act, 1860 
(23 24 Viet. c. 13(5) (other than those relating to the official trustees), have, 

so far e« thev relate to endowments of a solelv educational nature, been trans- 
forrod to the ‘Board of Education (Board of Education Act, 1899 (62 & 63 Viet. 

с. 33), and Orders in Oouncil made tlioreunder). 

(if) Oharitable Trusts Act, 1860 (23 & 24 Viet, c, 136), a. 2; and see p. 255, 
nnU. Am to the Board of Education, see note («), supra. 

(5) Hfd. 

h) Ibid. See also p. 281, ante. 

(d) 1 hid. See also p* 185; aute. Forms of application for use under this 
eoction, together with printed instructions, are obtainable from the Oharitv 
Comraission Office (Oharitv Comiaission Forms Nos. 9, 11, 12, and 13). See 
also Encyclopedia of Forms, Vol III., pp. 458, 467, and p. 460, where a similar 
form for use in cases of teristexed places of worship is given, A copy of' 
instructions issued by the Charity Commissioners will be fbond in Tud&ri Xaw 
ol Qharities and Mortmain^ 4th ed. at p, 960. 
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s (e). _ Orders of this kind may also be mode iu regard, to Bera. 4. 

baildings registered as places of meeting for religious worship on The f&teiity 
application by the trustees (/). C<HiUSl8‘ 

The Board may also make orders for the apportionment of ■!»»«». 
Boman Catholic charities axiplicablo partly to superstitious uses (ij), 

639. Applications for appointing or removing trustees, removing Tononsto 
schoolmasters or officers, establishing schemes, or vesting charity 
property in the official trustee of charity lands must bo made in Son«» ' 
the case of a charity having a gross annual iucorno of M50 or 
upwards by either (1) all the trustees or poisons acting in the 
administration of the charity, or (2) a majority of such trustoos 

or of such persons present at a duly coustilutod meeting (h ) ; 
and in the case of a charity having a gross animal income of 
less than £50 by either (1) all or any one or more of tlio 
trustees of, or the persons administering or claiming to administer 
or interested in, the cluirity, or (2) any two or moio inhabitants 
of any parish or place within which the charity is administered or 
applicable (?). 

The application must be in writing (A), and, uiilchs tlio applicants Form of 
are a body corporate, must he signed either by the ajrplicants (/) »Ppi*o»Mon. 
or, if the applicants are tlio trnstoes or persons acting in the 
administration of a charity, by any person authorised in that buhalf 
by a resolution passed by a majority of those trustei'S or persons 
who are present at a meeting of their body duly conKlitulod and 
vote on tho question (hi). 

An application by a body corporate must bo made under their 
common 8eal(n). 

640. Before nialiing any order of tho IvinJ above moniionod Notice of 
the Commissioners must give written notice to tho inistues or 

^ orrliT to 

trufitfiCH eta 

(c) Churitablo Trusts Act, IStiO & *21 Yich r, 100), h. - TIio jiiib diction 
exercisiible by the Coininis«iniuMft UTiilcr thi^i serlioii ia not oxcluflod or itiipairofl 
by siiuilar powoifl conliiincil in priviito Acts of i*arlianxc*ul. ujul docreos and 
orders of the High CVuirt conbiiniug directions that tho same Hitall only bo 
exercisable by or uith tho paiiction of tho coiiit (O'huritjiblo Trunts Act, 1H0;J 
(25 & 20 Viet. c. 11L>), s. 1). 

(/) Charitable Trusts Act^ IfidO (^12 & -Vi Vict. r. 110). p, 15 ; and see 
OharittiHe Trusts (Places of Ibdi^ioU" Worship) Act, 1801 (57 58 Vict. c. 35). 

(ff) Roman Catholic Charities Act, 1600 (25 & *2i Vict. c. 131), ». 1; see 
p; 151, ante, . , . . 

(/t) Oharitabl© Trusts Act, I860 (23 & 24 Vict. c. 130), s. 4. Ai»j»licalion« of 
this kind relating to solely educational endowments fire made to tlio lioard t f 
Education, and not to the Charity Commissioners (Hoard of I'Jducaiion Act, 

1899, and Orders iu Council made thereundor). As to tin* hearing of counsel 
by t he Commissionei*8, see title Baktustkiss, Vol. II.. p. 376. 

(0 Charitable Trusts Act, 1853 (16 & 17 Vict. o. 137), ss. 30, 43; Charitablo 
Trusts Act, 1860 (23 & 24 Vict. c. 136), s. 11. Tho Charity Commis.-ioners have 
power to declare the annual incomes of charities for the purjiOKo of dotormiuing 
the jurisdiction (Charitable Trusts Act, 1853 (16 dr 17 Vict. c. 137), 8. 44). 

(k) Charitable Trusts Act, I860 (23 A 24 Viet c. 136). s. 4. I’he Cominisrioiierg 
xecoguise applications partly witten and partly printed. Por a form of applica- 
tioUt See Eocvolopswiift of Eorms, Vol. 111.2jp, 468. 

'(I) CbaritaDlo Trusts Act, 1860 (23 & 24 VlcL c. 136] . s. 4. 

m Charitable Trusts Aot, 1869 (32 & 33vVict. c. 110), 6. 

Gbiritable Trusts Aot> 1800 4b 24 Viet. c. 136), t. 4« 
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adiuinieliralors of the charity uffected (o) 'who have not been privy 
to the application {])). 

Public notico of a proposed order appointing or removing trustees 
or establishing a scljeme of a charity must be given by the Gom- 
missionera one calendar month before, the order is made (<]’); and 
tb’o draft of every scheme relating to a nou-ecclesiastical rural 
parochial charity inust be communicated to the parish council or 
the chiiirnian of the parish meeting, as the case may be (r). 

In regard to the publication of a proposed scheme, the Charity 
CoinniiHsioners or the Hoard of Education, as the case may be, ha' 
an ahRoliilo discretion in any particular case to decide whether anjT 
modilications made in the scheme render a fresh public notice 
necessary (a). ■ 

One calendar month’s notice also must bo given to trustefes, 
sclioolmasters, or other ollicers of a charity whom it is proposed to 
rcmovi', Ijofore the order for removal is made (t). 

641 . I’he Coinniissionors uifiy insert in any order incidental provi- 
sions not included in tho application which they think expedient for 
carry inj,^ into eff(‘ct tho Buhstaiitial objocts of the application (w). 

'riiey may iiIho within hvolvo montli.s of the date of an order, and 
wii h or without any application, discharge the wdiole or any part of 
it, if it appears to have boon made by mistake or on misrepro- 
HonUition or to be ultra vires (a), but until discharged or varied it is 
valitl according to its tenor (/>). 

TlujCoirnuissioners may, but are not bound to, exercise jurisdiction 
in cases of a contentious character (r). . 

642 . Ill every case, whatever may be the yearly income of the 
charity, only tho Attorney-General or a piuson authorised by 
him or by tho Charity Commissioners may appeal to the court 
against an order by tho Commissioners (rf). 

1'he appeal must be brought within throe calendar months from 
the Lime li\ed hir the final publication of tho order (r)- Notice of 

(o) Churitablo Trusts Act, 1860 (23 ifc 24 Viet. c. 136), a. 3. 

(;/) riiiiritablo Trusts* Act, 1860 (32 & 33 Viet c, 110), s. 4. As to notice of 
tho onlor, sco t/jfW., ss. 7, I I. 

17) Charifublo Trusts Act, 1860 (23 & 24 Vic-t. c. 136), s. 6. 

Ir) hociil Govorniiieut Act, 189i (56 & 57 Viet. c. 73), s. 14 (0). 

(tf) (Jliuriliiblo Trusts Act, l.S60(32& 33 Viet. c. 110). s. 7, anioruHng Gbaritable 
TruHts Act, I860 (23 21 Viet. c. 136), s. 6; IhrkUamjHthad Uramimxr iSchool 

(inUS), 21 'l\ h, 11. 514. 

(^) Charitable Trusts Act, 1860 (23 k 24 Viet. c. 136), s. 6. Tho Oominis- 
sioiKU’S r(K\pive aud consider obji-otious to tlie prop'i.'^ed orders if transmitted 
within the proscribod time 

i n) Chantablo Trusts Act, \bikf ^32 & 33 Vick c, 1 10), s. 6. 
fl) IhitL, s. 8. 

1) Ibid. 

t) Choriiable Trusts Act. \m) (23 & 24 Viet. c. 136), s. 5; He Uttrnham 
H^ational Si^hooh (1873). L. Ih 17 241 ; c<wtra^ Tie Hockney C/tariti€$, A> parte 

Nichtdls^ reported on this point (T8Uo), 34 L. J. (ch.) 160, where the opinion was 
expressed, per KoMlLi.Y, M.H., that this section deprived them of jurisdiction* 

V-Q Chunhiblo Ti'usts Act, 1860 (23 & 24 Viet c. 136), 8. 8; Charitable Tru^ 
Act, 1860 (32 & 33 Vict c. 110), s. 10; and see lie Had ney CActriftca, Ex parte 
I^icholls (1865), 4 l)e O. J* & Sm, 588. 

(«) Charitablo Trusts Aot» 1660, s. 8 ; He Saeknq/ CkaritkBf Mported <m 
this point (1865), 10 Jur. (»* a.) »41, 
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appeal, if not brought by the Attorney-General, must bo given to 
the Commissioners (/), anti to the Attorney-General (;/) at least 
twenty-one days prior to its presentation. 

The Attorney-General or any person authorised by him or by 
the Charity Commissioners ;nay appear as respondent upon any 
appeal (h). * 

The court will not interfere with the discretion of the Commis- 
sioners except in cases of gross and palpable miscarriage (/). 

643. The Charity Commissioners may, upon the application of 
the bishops concerned or one of them, miiko orders veiling charily 
property held upon Iriist by a bishop of onp diocOhc in the 
bishop of another dioceso and siibstituting one bishop for anotliur 
ns trustee in cases where the limits of thu dioceses have boon 
altered (ft). 

644. (Questions ai'ising undor the Local Government Act, 18!M, 
as to the appointment of the Irustecs or btjnoliciaries of any cliarity, 
or 08 to the persons in whom the property of any charity is vested, 
are determinable nt the request of any trustee, beneficiary, or other 
person interested, in the first instance by the Cliarity Commissioners, 
subject to appeal to the court (/). 

Sect. 5 . — The Board oj F.dncntiou. 

645. The Board of Education \va« oslabliHhod in iind 

was charged with the suporinteudonco of luatlors ndating to 
education in rhigland and Wales (/<). 

The Board takes the place of, and oxorcises the jurisiliction 
formerly vested in, the Education Department, including the 
Dopartinont of Science and Art (o). 

All powers (except the power of appointing the ofiicial trustees 
of charitable funds and of malting onlersfur vestiiv.i or transferring 
lands or funds in, to, or from the official trustee of t’larity lands nr 
the official trustees of cbarilahlo funds) conferred on the Charity 
Commissioners and their officers (except the official trustees) liy 
any statute (^i), charter, deed, will, order, sclieme, rule, or regula- 
tion, so far as those powers related to endowmonis ludd solely 
Jor educational purposes, are now transferred to the Board of 
Education (q). 


(/) Charitable Trusts Act, 1860 (23 & ly Viet. c. 130), s. S. 

f Charitable Trusts Act, 1869 (32 ^ 33 Viet. c. 110), s. 11. 

Charitable Trusts Act, 1S60 (23 & 24 Viet. c. 136), k. t». 

JSe Jlackncjf Charities (1865), 4 Do G. J. & Hin. TiSS, 502; lU Burnham 
National Schools (1673), L. B. 17 E<i. 241 ; and see Jle Camjpden Chnriiies (18S1), 
18 Ch. I). 310, 330, 334, C. A. 

(it) Bishops* Trusts Substitution Act, 1858 (21 & 22 Viet. o. 71). 

® Local Gk>remiuent Act, 1894 (56 57 Viet. c. 73), s. 70 (2) ; and see 

pp, 263, 264, ante, 

(m) ^ard of Education Act, 1899 (62 63 Viet. c. 33). 

(n) Ibid., 8. 1 (1). 

o) Ibid., s. 2 (1). 

' For details of the jurisdiction transferred, see title EdXTCATIOK. 

0) Board of Eduoatiini l[Powers) Order in Council. 1902, e. 1, printed in 
^s Statntes, 1902, p. 91. 
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Whether an endowment or any part of an endowment is held iia, 
or ought to be applied to, educational purposes is a question to he 
decided by the Charity Commissioners, and not by the Board of 
Education (r). 


Part X. — Practice. 


Sect 1. — Actions. 

Sub-Sect, 1.— /n Oaneral. 

646. Wlicrc an action (a) is necessary to enforce the execution 
of a charitable purifoso, to remedy any abuse or misapplication 
of charitable funds, or to adininistor a charity {/>), the Attomey- 
Gerioral is tho proper plaintiff (c) ; whether he is acting alone ex 
officio as the officer of the Crown, and as such the protector of 
charities, or ex rclotione, that is to say, at the request of a private 
individual called a relator who thinks the charity is being or 
has been abused (d). Similarly, in actions relating to other public 


(r) Board of JOdiicaiioii Act. 1809 (02 & C3 Viet. c. 33), a. 2 (2) ; Board of Educa- 
tion (Towors) Orders in Council, 1900 t^) 1902. Tlieso Ordere* are sot out in full 
in Tnd<»r, Law of (’haritioa and Mortmain, 4tb od., m>. 760—769. By tho com- 
i)ino(l operation of tho throe Ordora the Board of Eauculiou now stands in the 
])laoo fonnorly occupied by the Charity Commissioners with ro;>ai‘d to endow- 
ments held solely for odin^utional purposes (Board of Education Report, 1902-3, 
at j). 08). also Board of Education (Powers) Order in Council, 1902, s. 2, os 
to “mixed” endowmoiits, i.r., ondowmonU held pai'tly for educational purposes 
and paitly for other purposes. As soon os the Charity Commissioners have 
decided what part of a * ‘ mixed ” ondowinent is hedd for education.al purposes, 
that jiart, and tlmt part only, falls within the jurisdiction of tho Board of 
Education (ihid,). lOr the law relating to educational charities, see tho title 
Education, 

{a) rovniorly suits of thi.s nature wore lerrrsod “ informations/’ but since 
tho Slip! erne Court of Judicuturo Act. 1873 (3(5 & 37 Viet, c. 66). such suits are 
called “actions” and are commeiicfHl by writ of summons v. Shrewsbury 

BritUjt 6b, (1880). 42 Tj. T. 79; Daniors (Jhancevy Forms, othed. 1061 ; B. 8. 0,, 
Ord. 1, r. 1 ; Ord, 72, r. 2); see also titlo CuowN PiiAOl'lCE. 

(h) WtUhchvvd V. Jmics (1822), 1 Sim. & St. 43; v. Cmnpton (1842), 

1 Y. & 0. Ch. Cos. 427 ; Christie Ilospttal (Goveruors) v. A.-G. (1846), 6 Hare, 
267 ; SrHrkJand v. Weidon (1886), 28 Ch. I). 426, 4,30. 

(t) i^ie right of the Attorney-General to file “an information’* is founded 
on tho prerogative of the Crown, as parens pafrjiie. througli the medium of its 
proper officer to inform tho court of and demand a remedy for an injustice per- 
petrated against such subjects of tho»Crown, charities, os are incompetent 
to onforco their claims in person. Hence tho name “ infonnatiou.** See Shelfoord, 
Law of Mortmain, p. 399; v. /b’o//^(1818), 1 Swan, 291 ; A.^G. ▼. Magdalen 

Crdfeye (l(io4)t 23 L. J. (CH.) at p. 862. Though nominally tho plaintiff, tho 
Attorney-Gencml, when appearing on behalf of a charity, is not like an ordiaaij 
plaintiff endeavouring to obtain rodresB for a private wnmg, for it is one of Ins 
duties j^tect the d^endant a^inst any hardship he may suffer at the 
of the rdators, e.y., if they mislead him or withhold doouments or other 
necessary information [A.-G. x, Vhpl^am (1853), 10 Hare, Appendix IL. p. Ixx., 
per Wood, V.-CA As to informations g^erally, so© title Choww Psaotiob. 

(d) r. ^ LmI 

Bmrd (1674). L. ToL 18 172, 176; Newcastle-upon-Tyne Ocrpgnikn, 

ri897] 2 Q. B, «384, 0« A. Except lor purposes of costs there is no 
ctifferenoe between an n^on ex officio sad one e« rdaUone. As lo vslah 
further, pp. 823 etseg.,j»oift 
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rights the Attorney-General sues at the relation of (he local anrr.j. 
authority (c). Actfams. 

647. Actions of this kind, if instituted by parties other than the Wlwn trwtei 
Attorney-General, or, in the event of his illness or a vacancy in ““y fauitltuto 
the office (/),tho Solicitor-General, are dismissed (,0). If, however, P"*®**^***»» 
the Attorney- General declines to interfere and the trustees of the 

charity differ amongst themselves as to the proper mode of adminis- 
tration, a certain number may bring the matter before the court by 
an action on behalf of themselves and others, nuilving some of the 
dissentients and the Attorney-General defendants (/<). 

648. The Attorney-General has entire confrol of the action, Control ot 
whether it be ex relatione or ex ofieio (/), even wlnn'O he does not 

act personally (/;). No aineudmeut can bo made (/), or notice of oonwSr 
motion given (in), without his coiiscnt. Ho may at any time stay 
the proceedings (ti), and a reference to arbitration can only be made 
with his sanction (0). His consent is also necessary before un 
award can be actisd upon (p). 

649. It is not the duty of the Attorney- General in all charity EnforRcmoni 
cases to contend for his strict legal riglits when the result of of^Klitsof 
enforcing them would be oppressivo to individuals. If, however, acneratr 
be insists on his strict rights the court will enforce them (q). 

650. In an action by the Attorney-General for the regulation of Duty of court, 
a charity it is the duty of the court to give projwr directions with- 
out any regard to the propriety or impropriety of the relief 

sought (o). 


(c) Seo, e.f/., Parish Coumily, Pricf!, [1K99) 277. 

(/) Shelford, Law of MorlniuiTi, p. oU9 ; P, v. Wilkin (1770), 4 Ihirr. 2551 ; 
LuiUow Corjsoraium v. Greerthtmse (1827), 1 Bli. (N. 8.). 51, 11. L. 

(fl) A.-G,y, I/cwilt (1801), 9 Vee. 2;12 ; A.^0, v. Orcot (JS20), I Jiic. & W. ut 
p. 305; Strickland v. (1885), 28 Oh. D, 420; /!.-(?. v. D'f/i/f/of'lun'fi JIo.<pitul 

(1852), 16 Beav. 313, whore a petition presented in the na ’'lis, but without tho 
autliority, of the Attorney-General was diriiniNsod. 

(5) Lavg V. Pnnes (1802), 8 Jiir. (n. s.) 523, P, G., prr J^ord ICi>’OSI)OWn, 
at p. 525. As to one or more of numerous partioK’ Bninp or defending; on behalf 
of all, see 11. S. C., Ord. 16, r. 9 ; A.-G. v. i'tnuhr (ISOS), 15 Vos. at p. 87 ; 
Milligan v. MiiclM (1837), 7 L, J. (cii.) 37 ; ,und title Puactick akd 
PltOOSDUKK. 

Andrew v. Merchant Tajflors* Co* (1802), 7 Vos, 223; A.-O. v. Ilrwiit, 
supra; Ludlow Corporotitm v. Gnenhomr, svp.'*,, at p. 65; .4.-G. v. Iromnougere' 

. Co* (1840), 2 Bear, 313, 328, 329; A.-G, v. llahmla»hci n* Co* (1852), 15 Beuv. 
397 ; aee also the non-charitable case ^London Count g (hmneif v. [1902] 

A. 0- 165). 

(A:) Sboiford, Law of Mortmain, p, 400; A*-G, v. Hewitt, supra. 

(Q Shelford, Law of Mortmain, p. 403 ; A.-O. v. Fellov^s (1820j, 1 Jao. & W. 
234. 


{m) A*-a* V. Wright (1841), 3 Beav. 447. 

(n) A**0. V. Irmnumgers* Co*^ supra, at p. 329; A.-G. v. Newark (Jorjuraium 
(1842), 11 L, J. (CH.) 270. 

(o) A.^G* V. HtwiU, Bujnra; A.-G. Fea (1819), 4 Madd. 274 ; and see Frxor 
V. lltmhrow (1841), 8 M. & W. 873. 

(p) A.^G. V. Hewitt, supra; and see A.^G. ▼. Ckmmis ( 1823 ) 4 X 11 x 11 . A B. 

(flj V. HrMngham (1840), 3 Beav« 93. ^ 

^ B. S*.0., Ord. 20, 6, unto whidh gwieral relief, Hraetber btaiiDed or 
4iio|fi^ may elwaya be given. FotdSikXj the decree was founded on the prayer of , 
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6dl> As a rale actions in the nature of informations are not 
dismissed for any want of form(b), bat the court is careful not to 
injure defendants by overlooking defects in form (c). But actions 
wliich are defective in substance are dismissed (d). 

652. Where there are relators the Attorney-General must sign 
the original wi-it. Before signing he may require to see the 
statement of claim (c). 

653. An ordinary action may, willi the sanction of the Attorney- 
Gcnoral, by amendment of the writ and stalement of claim be 
turned into an action in the nature of an information (/). 

654. Legal proceedings (</) for obtaining any relief, order, or 
direction relating to any charity, or the estate, fiuul, property or 
income thereof, require the sanction either of the Charity Commis- 
sioners or, as tho ease may be, of the Board of Education (h), except 

Iho bill L:»w of p. 4 14), oxcopt in chajify cases ; see A.-O. 

V. Fimart (1747), 1 Vch. Sen. 72: A.-(L v. Ulnttifij (ISOo), 11 Vc.s. 241 (wrong 
relief soiiglit) ; yl.-G. v. Brmhf' (1811), IS Ves. ;324 ; A,~G. v. Rochester 
(Wftfyrntinn (ISo*!!, 5 Po Cl-. M. & O. 797 (pro]»er jcliof given without 
Bpfci fie prayer) : A.~G. v. MiWr/Zcim (17 ')!), 2 Yes. Sen. S27 (particular relief 
souglit, hut <4lier roliof granted) ; v. Cvoptrs' Co. (1812), 19 Ves. 

HM (no relief sought with regard to jtarticular objr.els); A. (7. v. Ureniou 
(l7o2), 2 Ves. Sen. ‘12(> (no relief sought with rogfirtl to a particular perKon). 
See also v. Gonrr (Lord) (1740), 9 Mod. Enn. 228; A.-G. v, dram 9 

(17;i7), 1 Atk. 850 ; A,-G. v. Gore (Lord) (1740), llurn. (cii.) 151 ; A.-G. 
V. Ganlhrr (1741), Darn, (on.) 490; A.-G. v. (1747).! 1 Ve^j. Son. 4.8; 

A.-Q. V. Htatnford Corporation (1747), 2 Swan. 591 ; A,-(L v. Ilarrouf School 
(iroirrnors) (1754), 2 Vos. Sen. 552 ; A.-C, v. Fot/^rr (1798), 1 Anat. 123. 

(/i) ,Sh(*lt'ord, Ijtiw oi‘ Mortmain, p. 440. This rule a))parently is not a]>plicablo 
where the ohwrity is regulated by Boyal Charter (A,^G. v. SmarL mpra ; 
A.-O, V. Middlvion^ supra), 

(c) A.dh V. ir<irrru (1818), 2 Swan. 291, 310, whore the rourt declined to 
get aside a dec.roo u]i<in an information which did not pray for such relief; 
A,~G. V, Daujfurs (1804), 33 Ileav. 021, where in a suit to o.'^tnhli.sh a dioiity by 
meuriR of a sclieum, tho court declined to cons»idor tho validity of the appoint- 
ment of exihtiiJg <;nio<’i8 of the charity against whom tliore was no imputation, 
or to remove them. 

((/) Soo. e.f)., A,-G, V. Oifhwkr (1790), 1 Vos. 246, where tho information 
claimed a legficy on behalf of a charity to which anolher charity was cntitlod, 
and the court refiisi'd on that information to give dirootions for the administra- 
lion of tho aocond charity; u4..(7. v. Grocers' Co. (1837), 1 Keen, 506, where tho 
facts were untruly stated, and the relief claimed was founded on the untruo 
sliitoment. 

(f) Yearly IVaotice of the Supreme Court, 1909, p. 4, nnfes to Ord. 1, r. 1. 

(/) Caldwell V. Pagham UarlrmT^ AV laumthu Co, (1876), 2 Ch. D. 221; 
ird/M.vy l 4 )eal Board v. Graretf (1887), 3u (^h. D. 599 ; Setf^n, Judgments and 
Orders, ed., pp. 614, 621. Under the old practice tho court gave leave in 
charity cakos, whvjrt* it was neccs.5ary, to amend a bill by converting it into a bill 
and information, or into an information alone (St, Majy Maydalcn, OxJ&rd 
{Preeideul) v. StUhorp (J826b I IIufs. 154), or to amend a Dill and information 
by c(?avorting it into an information ; soo A,-G, v, Kewcomhe (1807), 14 Ves. 
6; A,-0, V. Fman (1826), 1 Ru^s. 226; A,‘G, v. East India Co, (1840), 11 
Sim. 3S0 ; A,^0, v. Cnming (184.3), 2 Y. & C, Ch. Cos. 149. 

(/;) /»>’.«?., “suit, petition or otnor proceeding*'; (charitable Trusts Act, 1853 
(16 & 17’ Viet. c. 137). ». 17. 

{/i) If an endowment is held solely for odimational purposjM the consent of 
the Board of Education is necos^iiry instead of that of tho Charity CommissioBers 
(Board of Education Act, 1899 (62 A 63 Viet. c. 33), and the Ordm in Council 
made thereunder ; see 317, a»ff}. 0 
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where the application is in any suit or matter actually pending or 
where relief is claimed adversely to a charity (/), or where the 
charity is exempt from the jurisdiction of the Charity CommiHsioners 
or the Board of Education (fc), or where the Attorney- General 
institutes the proceedings ojficio (1). 

The certificate of the Charity Commissioners ought to Iw obtainM 
before the commencement of proceedings (m)» and the plaintilT should 
plead that it has been obtained (n). 

Where an action relating to a charity has been coiurnonced with- 
out the certificate of the Charity Commissioners, a motion for 
stay of proceedings is the simplest way of testing the question 
whether such certificate is or is not required (i>). • 

Except in the case of applications under the jiirisdiciion created 
by the Charitable Trusts Act, 1853, the consent of the Chiirity 
Commissioners to legal proceedings does not dispi^nse with the 
sanction of the Attorney-General thereto where it was necessary 
before the passing of the Charitable Trusts Act, 1853 (yi). 

The Charity Commissioners may also, without ])revion8 notice 
being given to them, authorise or direct proceedings to bo taken 
whenever upon the report of an assistant commissioner {q) or 
otherwise it appears expedient (r). 

Again, the Commissioners may, where they think the institution 
of legal proceedings by the Attorney-General is requisite or desirable 
with respect to any charity or its proj>erty or affairs, certify such 
ease to the Attorney-General, with statements and particulars 
explaining the circumstances. Then, if after conKuhiration the 
Attorney-General thinks fit to institute i)r()ceodings, he inuy do so 
ex offieio by action or petition in the High Court, or by application 
to a High Court judge in chambers, or to a county court («). 


(/) Charitable Trusts Act, 1853 (IG & 17 Viet. o. 137), s. I"* : and Roe ]»p. 310, 
311, atiie. Under this section notice in writing of the i" posed |>nnM*odiiig» 
must be given to the Commissioners. 

(A*) Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 0-^ and .sco note (A), 
p. 320, ante; and p. 317, ante. 

U) IhiiL, s. 18. 

(m) JtendaU v. IJfair (1800). 45 Cli. U. 139, 0. A. 

(vi) Uraund v- Devon {Karl) (1868), 3 Ch, A]»p. 800.* 

(o) Hodgem v. /'brater, [1877] W. N. 74 ; Itookrv. Daimon, [IHOo] I CM. 480. 

\p) Charitable Trusta Act, 1853 (16 & 17 Viet. c. 137), s, 18. Thus, a 
petition under the Charities Procedure Act, 1812 (52 (Jen. 3, c. 101), inquires 
the consent of the Charity Coinmissioneys when it relates to a chanty within 
their jurisdiction, and is not presented bv the Attorney- Oouoral acting er vffino 
(Charitable Trusts Act, 1853, ss. 18, 4*3), or *‘in a suit or matter actually 
pending ’* (Ohuitable Trusts Aot, 1863, s. 17), but the sanction of the Attorney- 
Q^ertd under s. 2 of the Charities Procodu]*e Act, 1B12, is still also iiecossury. 

(q) See Charitable Trusts Act, 1887 (50 A 51 Viet. c. 49), s. 2 (3). 

(r) Charitable Trusts Act, 1853 (16 A 17 Viet. c. 137), s. 19. This swfcion is 
in fact merely a proviso to s. 17. Under that section the (binmiHsionors can 
authorise prooeedingB only after written notice of the propose*! proceedings. 
S. 19 dispenses with such notice. 

(f) Charitable Trusts Act, 1853 (16 & 17 Viet c. 137), s. 20. Proceedings have 
been under this section in numerous oases; see v. BUxard (1855). 
25 L. J. (CH.) 171 ; PMjwrffs v, St, (horge'e Hoepital (1859), 28 L. J. (on.) 657 
(infgniuition} ; A,»Q, v. ChruVe HoapiUd iOovernarii\ [1896] I Ch* 879 ; lU 
Mamtr, A.-Q. T. Lucae, [1905] 1 (adjourned suminoases). 

H.h.— IV. M 
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CHABinia. 


skct. 1. 655. The Charity ComuiissioDera may themselves, by action, 

Actions. i)oiitioD, or other proceedings, sue on behalf of a charity for the 
recovery of any property the gross annual income of which does 
hy not in the opinion of the Commissioners exceed twenty pounds a 

oiifis to year, and which appears to belong to the charity (t). The sanction 
u'vovrT Attorney-General is necessary to such proceedings (a). The 

proceedings may be instituted in the name of ** the Charity Com- 
n yvits, luissionors for England and Wales **(/>) ; and a change in the 
persons who are Commissioners does not cause the proceedings to 
abate or become defective (c). Eor the purpose of such proceedings 
any document may be served on the Commissioners by being 
addr(‘sst*(l to them and delivered at, or sent by post to, the Charity 
(loimnission office, or by being served on the secretary to the 
ComniiHsion (//). 

Applications by the Commissioners of the above nature may be 
crjinnieiicod by origirjating summons (//), and neither the trustees 
(if any) or jiersons acting in the administration of the charity, nor 
lh<» oiViioiil trustee of charity lands, nor the official trustees of 
charitable funds are necessary parties, urdess the court or a judge 
otherwise orders; the Coinmissioners being deemed for the pur- , 
j)oses of such j)roceedingH to represent all parties interested in the 
charity. 

<Ton8{ci(Matir>n 656. The court has not the power of taking into its consideration 
by fnuif. of whether a particular action is or is not beneficial to the objects of 

but by its absolute power over costs the court can 
»• »y di.scourage parties taking useless proceedings even though such 
procefaliiigs are sanctioned by the Attorney-General (/). 

The court disapproves of charily actions kting got u]) by public 
niO(‘lings and supported by public subscriptions (<:;). 

Alteration (»f 657. 'rhe court has jurisdiction in an action to alter a scheme 

VnrT' 'vhicli was originally settled on petition (//). 

< 658. Questions relating to charities may be compromised and 

the Uains of the compromise confirmed by the court (i). The 

(/) ( ’lum(a])Io Trustfl (Pooo very) Act, I SO I (54 & 65 Viet. c. 17), s. S. For 
of proceedings taken under this section, see Ite Outy^ine'B Charity • 
(KSJ)4), 10 T. L. It. 428 I lie Ilerhaye JteuUy Oreenuicky [1896] 2 Ch. 8U ; AV 
M’/./fe’s CharititB, Charity CW/uauisii/nm v. Loudau Corjiorfttiony [1898] 1 Ch 
669. 

{a) Flmrituhle Trusts (Recovery) A9t, 1891 (54 & 56 Viet. c. 17), •• 3. 

(/ ) 8. 4 (1). 

(/■) /AiV-.s. 4 (2), 

(r/) rind., a. 4(»V 

(#*) I »• 4 (4), fl. 6 ; Rules of the Supreme Court (Charituble Trusfa 
Kecovery), 1892, printed in Yearly Practh^e of the Supreme Court, 190fA 
p. 1503; aee He Alms Cftra Charity, [1901] 2 Ch. 760. The printed reports 
of the former Commisaioners for inquiring concerning charities are primS /vude 
evidence in auoh priKseedingA iipou notice being given (a. 6 (1) of the Act of 
1891). Ab to the nature of such notice, and also as to discovery from the 
, Comialssiouers, aee the above-mentioned rules. 

if) A.-Cf. V. Merchant Taylors' Co. (1836), 5 L. J. (cir.) 62. 

(g) V. UVessfer (7iMAop)(185l), 21 L. J. (CH.)40. 

(A) d.-O. V. Stamford (Sort) (1839), 1 Ph. 737. 

(t) As, lor example, jn cases where i|^a doubtful whether a bequeil ct 
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Charity CommiBsiouerB also may sanction a oompromiBC of elauns 
on behalf ot{j) or against (Ir) a charity without taking or oontinuing 
any proceedings at law or in equity (1). 

659. The court has discretion, instead of acting according to 
the strict rules of law, to refer matters arising out of an aclictn 
to the consideration of the Attorney-General, and to act on liis 
certificate or report (m). Questions arising on the construction 
of wills and other documents are not referred to the Attorney- 
General (n). 

^0. Breaches of trust, actual or contemplated^ maybe restrained 
by injunction (o). When necessary an action for an injunction may 
be brought by a trustee against his co-triisteos {p\ 

Spb-SeoT. Hrlahr, 

661. The introduction of a relator in actions relating to cliaritifs 
is not essential (5). TI10 Attorney-General may, if ho pleases, Lake 
proceedings without a relator (r), or may require one to be intro- 
duced even in cases certified by the Charity CommiKHionorB(ff); 
the object being to have a person boforo the court who, in the 
event of costs being given against the Crown, may l)e made liable 
for them (/). 


devise to charity is valid, and a compromise is arrived at by a division of the 
property between the cliarity and other claiinaute, snch as tho heir-at-Iuw, 
next of kin, and residviary lesfatee v. Landerfifld 1) Mod. Kep. 

*286; SimjtAon% Caw, cited 6 Vos. 304 ; v. Oxford (I7K0), riled 

i Vee. 431; Andrew v. Merchant TaylonC Co* (1802), 7 Vos. 223; Andrew v, 
Trinity HMt Cambridge (1804), 9 Ves. o33) ; see also ,4.-C, v. Trttr/yan 
(1847), 16 L. J. (CH.) 521 ; and p. 313, ante, 

(j) Charitable Trusts Act, 1853 (16 17 Vict. 0 . 137), h. ‘23. 

(Je) Charitable Trusts Amendment Act, 1855 (18 tic 19 Vht. c. 124). s. 31. 

(l) See p. 313, ante* 

(m) A.^G. v. Exeter Coryoratinn (1827), 2 Buss. 362^ wLoK' 'ho coiirl rofomnd 

it to the Attorney-General to certify whether a chanty mifK-ht accx^pl from its 
debtor a sin al lex sum than was actually due; A.'-G. v. Greru (IK'JO). 1 ,Jw.c. iV. \V. 
303; A,-0. V, Carlisle (1831), 4 Sim. 275; A.~ii. v. Pretymnn 

(1841). 4 heav. 467; A.-G. v. Tnfntll (1849), 12 Boav. 35, II); and hog A -</. 
V. BrtUingham (1840), 3 Beav. 91, where, in a hard ci^hp, tho dori«ion Wfin p.wt- 
poued in order that the Attorney-General might come to some arranj^'^omont. 

(n) A*~0* V. Fea (1819), 4 Madd. 274. 

( 0 ) Migall V. Fitfter (1853), 18 Jur. 39 (to r^fdiain iinprojMT inortsrHp:ft by 
charity trustees) ; A.-G. v. BWsA (1814), 4 Haro, 672 (to i>iovont user of rlmpel 
for unauthorised form of worship); A*-G. v. Mardoeh (1850), 7 Haro, 446; 
Cooper V. Gordon (1869), L. R. 8 Eq. 249 (to restrain iriiniHters from f)HJciat- 
ing); MiUigan v. Mitchell (1833), 1 My. & K 446 (to prevent election of 
unlicensed minister). 

iTp) Be CherUey Marh^ (1819), 6 Price, 279 ; Perry v. Hhipway (1859), 
4 Uc G. & J. 353, where an improper retainer of a chapel by the minority of 
the trustees was prevented by tne majority. 

(q) Mudchw V. A.^0* (1816), 4 Bow, 1, 15, H. L. ; Jtr Bedford ChnrUo 
(1819), 2 Swan. 470, 520; A.^Q* ▼. DuHin Corporatif/n (1827), 1 Bli. (». s.) 
35t, H. L. 

(r) A*^Q* V. Logan^ [1891 J 2 Q. li 100, 107 ; A*-G. v. Lewie (1845), 8 Beav. 
179 b 

(6) A.-G* V. BoueherHt (1858), 25 Boav. 1 16. 

(if) Sholford, Iaw of Mortmain, pp. 424, 425; A,-G* v. nroum (1818). I 
8 wmi. 305, D. ; Bedford Charity (Maeiere), supra ; A.-G. v. fhihlin 
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662. The following persons and bodies may act as relators, 
namely, any private individual who thinks that a charity has been 
abused (a), several individuals (b), the trustees of the charities 
concerned or any of thern(c), corporations (d), companies (c), district 
cguncilfi (/), local education authorities 0/), and ratepayers (/*). A 
relator need not have any interest in the charity, its administra- 
tion, or the subject of the suit (i), but he must not be a person in 
indigent circumstances (j). 

663. The introduction of a relator’s name does not make him a 
plaintiff (/c), except where he is personally interested in the relief 
sought (f). TheCVown, acting through the Attorney-General, is the 
real plaintiff (m)* 

664. A relator’s action is the action of the Attorney-General, 
and therefore the relator cannot appear separately (n), or take an 
opposite view(o) from the Attorney-General ; nor when a relator is 


Cifrpomtwn (1827), 1 Bli. (n. 8.) 3ol, 332, 11. L. ; A.~0. v. Bvitrhrrett (1858), 
Bf»av. 116, 120; A.-O, v. Logan^ [1801] 2 Q. B. 100, VAirauAN 
AVriJiiAMfl, J., at p. 106 : “The practice of making the relator directly respon- 
f-ihle for the costs of the action hod its origin not in the protection of the 
dofonilant but of the Crown ** ; but see hudU^w Corporation v. (heeiihouae (1827), 
1 Bli. (n. 8.) 17, 48, II. L., whore Ix)rd Bedesdale suggests that a relator was 
joined in the interests of the defendant. 

(a) Shelfoni, Iiaw of Mortmain, 421. 

(5) V. Clarendon {Karl) (1811), 17 Vos. 401 (several inhabitants). 

(r) yl.-f/. V. fin//?//! (1807), 13 Vcs. 665, 671 , citing -4 .-f^.v. Tolhnt (not re]>orted). 

\({) A.^G. V. LiuinHf euprUf at p. 104; /l.-f/. v. Ashbonie Jlirrration Ground 
Co., 11003) 1 Ch. 101. 

(«) V. Mtrthpr Tydfil Union, [10(M)] 1 (’h. 516, C. A. 

if) A,^G. V. Winddvdon House Kstafr Co., JAd., [1004] 2 (3l 34. 

(. 7 ) A.^G. V. Price (lOOS), 24 T. L. li. 761. 

(/d 1 omhm County Council v. A,^0., [1002] A. (\ 16.). 

(/) yl. a. V. JinchutU (1741), 2 Atk. 328: A. G. v. Green (1780). 2 Bro. 
(\ V. 407; A.-G,r. Vinan (1826b 1 Russ. 226, 236; hoe South Midtou //or- 
wration v. A.-G, (1851), 6 11. L. Cas. 1, 27, where the couii. appeared to 
look with disfavour n])on a relaU)!* who was a complete stranger to the 
charily. 

(./) KcUon'$ v. //ewf# (1836), 1 Keen, 120; I>ocauso he is liable for costs (see 
p. 313, }>09t), A certificate of a solicitor as to flip relator's competenc}' is 
iiPc<‘Rsary ; see Chitty’s King’s Bench Forms, 664, 665 (3). (4), (5). 

(A) A,-G. V. Logan, supra, at p. 106. 

(/) A.-G. V. fleelis (1824), 2 JLi. J. (o. 8.) (ril.) 180; /!.-(?. v. Virm?), supra, 
at p. 236; Lang v. Purnes (1662b S.Jur, (N. sd 623, 1\ C. Under the old 
practice, where the relator joined as phiiutiff, tne pr<HJeeding was called *‘a 
bill and 'information.” As to “bills and infonnatioiis,” see, further, Nash v. 
Murky (1842), II L. J. (CH.) 336 ; Braund v. Devon (£arQ^(1868X 3 Ch. Apr. 
800 ; Vrestney v. ColchesUr Corporation (1882), 21 Ch. D. Ill, Bills and 
infonuations filed toother are severable (.4.-(?. v. Cwming (1843), 2 Y. & C. 
Oh. Cas. 149), and where a legacy was lieoueathed to charily, the trustees of 
the charity were held entitled to file a bill for enforcing payment without an 
infom\ation (Afiiror v. Nixon (1827), 2 Y. & J. 60). 

im) A.-C. V. lAigan, supra. 

(m) A.AL V. Iranmmgers^ Co. (1840), 2 Beav. 313, 328. But see A.-O. v. 
H 4 I/inpiiai (1856), Setoii, Judgments and Orders, 6th ed., 1290, 1297, 

1326. 
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.-G. V. Sherborne Qrammar School {Governors) (1854), 24 li. J, (ca.) 
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plaintiff can be be heard in person on behalf of the Attorney- 
General (p). ' 

The Attomej'-General may appear either in person or by 
counsel (q), or ho may authorise the relator to conduct the case 
and instruct counsel on hi& behalf. The Attorney-General caniipt 
then appear independently (r) except by special permission of the 
court («). 

665. Where there are several relators the detilh of one does not 
affect the proceedings, but if all die, or if tlie solo relator dies (0 
or becomes lunatic (a), the court will stay tlio action until anew 
relator is appointed in order that some lierson may he ininle 
answerable for costs (i). The consent of the Altornoy-Oonoral is 
required for obtaining an order appointing a new relator (<•), 
or the Attorney-General must mabe the application hiinsclf (r/). 
Where a relator, who is also plaintiff, dies and his interest does 
not pass to a co-plaintiff, an order to continue the ]u‘oc(>edingH is 
required (c). 

666 . A clause in the statemoul of claim indicating the interest 
of a relator is not irrelevant, as in the event of the suit failing tiia 
costs may be more easily apportioned {/). 

Sub-Skct. 3 . — The Attorney-General ns a Varly. 

667. As a rule the Attorney-General is a necessary ]>arty to all 
actions relating to charities ((f). He represents the honeDcial 
interest, in other words the objects, of the charity (h). Even if all 
the subscribers to a charitable fund are made idainiifTs, an action 
for the regulation of the charity is defective unless the Attorney- 
General is also a party (j). 


(р) A.-G.’s, JJarker (1838), -I Jfy. & Cr, 262. 

( 7 ) A..G. V. Green (182U)i 1 Juc. & W. 306 ; Lvdiotv Corpvi (inn v. Gieenhnnst 
(IS27), 1 Bli. (N. 8 .) 66 , n. L. 

(r) A..G. V. Hherborne Grammar Sr.honi (Guvermn-s) (186-1), 18 Bcav. 261; me 
rUo A.-G. t. Have (1823), Turn. & E. 328; A.-G. v. Jfarkcr, supra; A.-G. v. 
Ironmongers' Co, (1640). 2 Boav. .113. 

(*) A.-G. V. Dove, supra; A.-G, v. Ulnvifnrd, {KutJ) (Ifi-lll), 10 1,. J. (oil,) 
68 , 66 ; and nee /!e Hanson's Trm.ts (1862). 9 Hare, .^pp. 1., p. liv. ; Sulou, 
Judgments and Orders, 6 (h ed., 1286. 

(t) A.‘G. V. Powel (1763), Dick. 36.>: A.-G. ?. flnhrrdashers' Cu. (1862), 16 

Bear. 397, 404. 

(a) A.-G. V. TgUr (1764), 2 Eden. 230.. 

Ih) A.-G. V, Smart (1741), 1 Ves. Sen. 72. 

(с) Anon. (1726), 80 L Cas. Cli. 69. 

{d) A.-G. V. Flumptree (1820), 6 Madd. 462. I’oi a Innn of petition for a new 
relator, see Daniel’e Chancery Forms, 6 th od. 

(«) E. S. C., Ord. 17. 

(/) Eicftard* v. A.-G. (1846), 12 Cl. & Fin. 30, H. L. 

( 9 ) Shelford, Law of ICortmain, p. 411 ; Wellbelaved v. Junes (1820', t Sim. A 
St. 40; aee p. 318, ante. 

(A) A.-0. V. Brodis (W46), 6 Moo. P. 0. O. 12; A.-G. v. tt'oreesler tUishnp) 
(1861), 0 Hare, 361 ; Ware v. CumiberUgs (1866}, 2-1 L. J. (CH.) 630 ; Me 
Sda/ori't Charity (^1861), 6 L. T. 488, 

(4 Stritidand v. Wddon (1885). 28 Ch. D. 426; and see Mmn v, Stant (1851), 
16 40, where for a special transaction it was held that the subscribeni 

wot* necMoaiy patties. 


Sect. i. 
Afitions. 


l^nuth vi 
relator. 


LMea<lin|{ 

lolator'f 

iiiiereat. 


iJrnfialljr ft 
ry 

pit I i t 



826 


CHAAiins. 


Bbct. I. 
Actions. 

Where 
falidity of 
)'ift in 
quoAtion. 

When not a 
newjHsarj 


Tartim 
bound by 
proc««<lln((ii. 


ConipromiKB, 


668. Bo, too, the Attorney-General is a necessary party to pro* 

coedingg instituted to test the validity of an allegM oLuitoble 
gift (k), or to determine whether a claim to the benefit of a charily 
which had for many years been otherwise applied is properly 
founded (f). t 

669. The Attorney-General is not a necessary party where the 
action concerns a private charity (m), or where the trust is not 
charitable (w)* or where (whether the trust is charitable or not) the 
parties suing do so under express statutory powers (o), or where 
third parties are suing charity trustees for specific performance of 
an agreement (p).' 

670. All beneficiaries are bound by the result of proceedings to 
which the Attorney-General is a party (q), but the Attoraey- 
General is not bound by any proceedings taken by beneficiaries to 
which he is not made a party (r). 

671. Whore the Attorney-General is a party to any legal 
proceedings affecting a charity no compromise can be enforced with- 
out his sanction («). 


(/•) Kirkhank v. Hudson (1819), 7 Pricfs, 212 ; and noe p. ."27, jml. 

{1) lie Muijdalai Land Charity (1852), Haro, 62*1. 

(m) Amn, (1745), 3 Atk. 277 ; lironm v. Dale (1878), 9 Ch. 1). 78; comparo 
V, Muude (1881), 32 Ch. I). 158, ri. ; J*case v. rattinsvn (1886), 32 
Ch. 1). 154. whero the circumatiuicea wore eotnewhat similar, and the Attorney^ 
General was present. As to the moaning of “private charity,’* see p. 117, 
ante, 

(w) A.-(l. V, Driver (1700), 2 Vern. 387 (school not a charity school) ; A,-G 
T, IVhorwwd (1750), I Vos. fclon. 534, 536, where it was held, in tho case of a 
devisf) to a college, that there woro no groundH for an information by the 
Attoriiey-Geiiorar; A.^G. v. Middleton {\1 51)^ 2 Ves. Son. 327 ; A,^0, v. fircreim 
(1752), J Yes. Sen. 426; A.~G, v. Neivemnlft (1807), 14 Vos, 1,7; Prcshiry v. 
Coti'fmier (Jiyrmrathn (1882), 21 Oh. 1). 111. 

Tlio cuHos aeciding that advowsons held on trust for parishioners were not 
charity pro]>orty, and that therefore an infonuatiou by the At toraey- General 
was not main till nuble with regard to such trusta (see A.-G, v. Parker (1747), 1 
Vos. Son. 43 ; A,-0, v. Forster (1804), 10 Vos. 335 ; A.-C?, v. Newcomhe, supra ; 
A,’iL V. Wrbster (1875), L. R. 20 Eq. 483, 491) cannot be suppf^rted on 
that point Bim*e the cases of St, Stfphm, Coleman Street (1888), 39 Ch. 1) 
492. and Hunter v. A.-G., [1899] A. C, 309, 315, which dociaed that trusts of 
advowsons for parishioners are heritable. 

(o) Prestney v. Colchester Corporation, supra ^ at pp. 119, 120 (action by 
some freemen of a borough, on bolialf of all, to estfiblish a right for the 
Imiefit rif all the freemen, suing under powers conferred by the Municipal 
Corporations Act, 1835 (5^6 Wul. 4, c. 76), s. 2) ; compare A.-Cr. v. Meyriek^ 

^ A. C. 1, whore the Act did not contain similar provisions and the 
ey-Oeuer^ was a party. 

(jp) A.-(?. V. R'iifTfn (1818), 2 Swan. 291, 311. 

Vince y, Waleh (1854), 3 W. B, 7, 

(r) A,*G, T. Leage (1881), Tudor, Law of Charities and Mortmain, 4th ed., 
p. 1041, per Kay, J.* at p. 1044, discussing Saunders y, Bowes (1857), not 
rem>rted. 

(•) AmZreM) v. Merthsmt Taylors' Co, (1802), 7 Ves. 223; Andrew y, TrinUy 
Hall, Cambridge Ves, 532, 533; A,-G, ▼, Exeter CorporoBm (1827), 

2 Bliss. 362; A,^G, t. Fiehnumger^ Co, (ISSl), Coop, Pr. Cas. 85; A,*G, v. 
Lndlaw Corporation (1842), 6 Jur. 1008 ; A,-(?. t. Treyelyun (1847), 16 I* J. 
(OH.) 591 ; V, BarnhyrtU (1858), 25 Bear, 116. 
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672. In administration proceedings where a question arises as 
to the application of a gift to charity generally, the Attomey-Oeneral 
is a necessary parly to represent the interests of charity in 
general ((). Where there are gifts to specified individual charities, 
the presence of the Attorney-General is necessary, if the estab- 
lishment of a scheme or rums is required for the regulation of the 
internal conduct of the charity (a). He is similarly a necessary 
party, when the question is whether a pai'ticular l>e«juust is chari- 
table (fc), or is applicable cp-prh{c), or where there is a gift to an 
established charitable institution to be held upon trusts diflering 
from those upon which the general funds of the institution are 
held(</). 

The Attorney-General is not a uecessary party in adiuinistration 
proceedings where the legacy is to an oHtablishud charitable institu- 
tion as part of its general funds (c), or to an action for ai'coiint in 
respect of a legacy given to a charity (/), or whoro annual sums are 
given to specified trustees, to he distributed in charity {ij), or whore a 
capital sura is given for iininodiabi distribution (It). Whoro the ques- 
tion is whether a charity is entitled to a particular legacy or not, the 
Attorney-General may be made a parly as being in the nature of a 
trustee for the charity, but Ins presence is not neimsarv, and I he 
court prefers that tlie charily should itself ajqiear rather than (hat 
the Attorney-General should re))resent it (/). 

673. The Attorney-General represcuts the Crown, where the 
Crown is claiming beneficially (It). Therefore when the private rights 
of the Crown are iu conflict with its rights as proteeU)r of charities, 
one of the law oflicera apiiears on behalf of the ]>rivat<i intcrctsts of 
the Crown, and the other supports the claims of the charily (1), 

674. The Attorney-General muBt also he a ]^arty to h^^al pro- 
ceedings where the question concerns the riglit nt the. (Irown to 
appoint under the sign-manual (in). 


Witte V. (himherlege (ISuO), 20 J»ouv. ^eo A.'-fi. v. (I V0c>), 

3 Vefl. 714, 72ti; lie Pf/ne, [1003] 1 Oh. K3. 

S a) Ware v. Cumberlrtje, sufta. 
b) Pooh V. Duckeiifield 2 Aik. fiO'i, <*01. 

' ’ *), 68 li. T, 63S. 

Jonei (1820), 1 Sim. & St. 40 ; Simn of ih Clmjy Ct^rporation 

i. 610; ana eeo v. Warren (1818), 2 Swan. 201. 

(e) Wtflbdoved Jmee, /tnpra; lie M^AuliJf'e^ [189.7] P. 290. 

(/) Chitty V. Parker (1792), 4 Bro. C« C. 38. 

W Waldo yr. (laity (1809), 16 Ves. 2(56; v, Athrrloi 
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Atherton (1H18), 12 Jut. 
also Horde v. Suffolk {Earl) (1833), 2 My. & K. ->9, whfjro tho 


Attoniey-Oeneral was a partj^ but appeared to claim tlio legacy on IrfOinlf tif 
the Crown, alleging failure of the charitable bequest and of the next-of-kiji. 

(A) Re Barnett (I860), 29 L. J. (oH.) 871. But me He Lm (1887), 31 < h. IH 
628, where the Attorney*General wae a party, the question being wiietlafr a 
charitable legacy ahoula be paid orer. without a scheme. 

(*) Ware v. (Himherlege, supra. 

he) A,-0. V. Maydeden College^ Oxford (1854), 18 Boav. 241. 

U) A.-G. V. BriUol Corptiration (1820), 2 Jao. & W. 312; A.-G. v. /mw- 
ftmgerd (Jo. (1833). 2 My. & K. 678. n. j A. G. v. WhiUnor {bean and PanoM) 
(1«60). 8 H. L. Cm. 369. , , 

(m) Ih Thenmimt. v. De Honnewd (1828), 0 Itiub. ‘.‘S3. As to th« Crowu • 
■^t «o to appoint, aw p. 287, ante. 
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675. The Attorney- General may be made a defendant in all action 
))y charity truBieeB claiming an account of the charity property and 
11 personal discharge (n), or for the purpose of protecting the into- 
restH of a charity (o) ; as for example where a Buramons is taken out 
hy executors, to determine the validity of a doubtful charitable 
hcqtio.st (p), or to decide whether a testator’s general charitable inten- 
tion should be carried into effect by a scheme under the court or the 
.sign manual (q), or, again, when a summons is taken out by trustees 
for the court’s sanction to the retention hy them of property, which 
would otherwise have to be sold, under s. 8 of the Mortmain 
and Charitable Uses Act, 1891 (r). 

676. It is improper for the Attorney-General, after a decree 
which ho did not oppose, to reopen the discussion b}’ an appeal on 
rehearing, but in the case of a charity the court will not on that 
ground alone dismiss the appeal (s). 

677. When payment is made into court of charitable funds by 
trnstons under the Trustee Act, 1B9S(()> the affidavit should state 
that tho Attorney-General as representing the public has an 
interest in the funds, and he should Iks served with notice (u). The 
payment into court discharges the trnsiees, and all future applica- 
tions in regard to tho fund so paid in must be made by the 
Attorney-G (moral only (f>). 

Si;ii“SFXT. 1. — Purf/f'tt ofhn' than the Aftvr))vii-iU)fn'uL 

678. Generally streaking, all persons interested in the subject 
of the action ought to be parties, if within the jurisdiction of the 
court (c). 


(//) Clum Uoapital ( and Urcthrfh) v. Powys {Lord) (1842), 6 Jur. 252; 
(*hnsfH Hospital (U<wernor») v. A.-O. (1846), 6 liaro, 257. In fiuch actione 
tlu' trustt t\s inuRt reiidoT mich accounts us the Attorrioy-QeDeral demands, and 
ii Ojo Atti»rnGy-Oeiu»ial desires it, the court may direct a scbeino (ibid.), 

(o) Ladlvit) Corvoratim v. Greenhouse (1827), i Bli. (JT. 8.) 17, 6G, II. L. 

See He Warimj, [1907] 1 Oh. 16(i ; Re Vardoe, [1906] 2 Ch. 184 ; 
Re Mitov, [1903] 1 Ch. 232. 

(./) He Vyne, [1903] 1 Ch. 83. 

\tS He Church Patrouage Trust, [1904] 2 Ch.'^643, 0. A.; and see Re Wilkin so^t, 
[1902] 1 Ch. 841. 

(s) ChrisCs Hospital y. Grainger (1849), 19 L, J. 30. 

/) 50 & 57 Viet. c. 53, s. 42 ; see title Tkusts aa’D TlirsTEEs. 

(o) B. S, C., OihI. 54 E, r, 4 (2) i 60 © Re Poplar and Rlackirall Free School 
<18781. SCh. D, 543. 546. 

{lA Itf Poplar and JUadntytU Free School, supra, 

(r) Shellord. Law of Mortmain, p. 430. E.a., purchasers of land subject to a 
chnvgo in favour of chanty, and alleged to have been improperly sold (South Motion 
Coritoratiou v. A.-G. (1854). 5 H. L. Cus 1) ; executors where a legacy charged 
on land was given to a charity, and an action to ascertain the profits of the lands 
was institute v, Tudsden (WIB), Cas. temp, Finch, 336) ; one tenant in 

cf>mnum of lands where a ebaritr was claiming against the other tenant in 
common (A.. 6^. v, Flint (1844), 4 ^are, 147); the heir-at-law where the pro- 
ceedings were to decide whether surplua funds belonged to him or to a charity 
V. hdherdashtrs* Co, (1792), 4 Bro. C. C. 106 ; Ludlow Carpcfratiofh 
V, Greefthouse, supra, at p« 55, H, L.), or whether there was a resulting trust 
for his beneht (A.-O, r. Ch-een (1789), 2 Bro. C, C. 492), or where he was by 
implication visitor of a^ehanty and an action was instituted for the eaeetttion 
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In an action to establish a charity rent-charge it is not necessary 
for ^ the persons Mrhose estates may be liable to be joined as 
parties. The court will decide whether the rent-charge in question 
is charged on the estate of the person actually before the court (rf). 

It depends uj^n the cirohmstances in each case whether persons 
who have a contingent interest in a charitable fund should be made 
parties to any proceedings concerning it (e). 

Strangers to a charitable trust who are not joined as relators (f) 
are not proper parties to any legal proceedings relating to it(^) ; as 
for example the original sub8cril>er8 to a charitable fund (A)* or an 
agent employed by charity trustees to manage, the affairs of the 
charity (i). 

It is improper to join a body of persons who do not form a 
corporation as parties under a corporate name (A). 

679. Persons showing a prima fade right of intervention in 
legal proceedings to which they are not parties may be allowed by 
the court to attend (1). Again, if any necessary parties are omitted 
or unnecessary parties are added, the court upon application will 
usually allow the proper alterations to he made (m). 

680. The majority of the trustees of any charity within the 
jurisdiction of tlie Charily Oomiiiissioners, if authorised by the 
Charity Commissioners, may institute and maintain any legal pro- 
ceedings in the same way as if they were the sole trustees of the 
charity (//). Legal proceedings instituted in such manner do not 


of the trusts (A.-G, v. Gaunt (1790), 3 Swan. H8, n.) ; a B(*hc»olTii aster 
where the action was to have siuplus charity funds appli^ for his l>enefit 
(v4.-(y. V. Smart (17*18), 1 Vcs. Son. 72) ; leeseon, undorloHHOos and fissig;neos of 
(charity lands in an action to sot aside the lease (A.-G, v. Ihfkhoufie (1810), 17 
Ves, 285 ; Ludlow Cormraiim v. Gr€enhuu$€ (1827), 1 Bli. (N. s.) 17, 73; y, 
Gr*>enhiU (1863), 33 fjeav. 193 ; see also A.-G. v. Pretym^ n (1845), 8 Beav. 
316, where a lossoe, though not made a party, was given loa\ to attend). 

^i) A.-G, V. Jackson (l 80 o), 11 Ves. 367, 372 ; A.~G* v. AW/or(1863), 1 Horn. 
& M. 809, It is otherwise where the rent-charge is not charitable (AML t. 
Jackson, supra, at p. 367). 

U) A.-G. V. St. Johns CoHetje (1835), 7 Sim. 241, whore the information was 
held defective for want of parties because the person >^ho was entitled to appoint 
the master of a charity school if he were not ajipointed by other persons within 
a limited period was not joined as parly ; A.-G. v. OtMard (1823), Turn, & B. 
348, where trustees of a charity who had a foDtingont interest in a legacy given 
to another charity were not held be neoC'fesary parties to a suit establishing 
the second charity. , 

(/) Soe p. 323, antf. 

iy) Lan<f V. PurviS ( 1862 ), 8 Jur. (N. 8 .) 523 , V. C. 

(A) A. A V. Gardner (1848), 2 J^o G. & Sin. 102; A. G. v. Mnnro (1848), 2 
I>o G. & Sm. 161, 162. See, however, Minn v. Sinnt (1851), l.'> r.oav. 40, wbero 
the original subscrilters were under special circurostanw'.H hfld Ktili lo li.ivo an 
interest, and were joined os parties. 

(0 A. G. V. ChtsUrfitld iEart) (1854), 18 Beav. 596. See also as logiirdH 
actions by some agents against others, Strickland y. (I8«5), 28 Gb. lb 

426. 

(k) V. Chtsler Cerperation (1849), 1 H. & Tw. 46. 

iO A.-G. ▼. Shore (1836), 1 My. & Or, 394; A.-G. v. Pretifman, mpra ; lU 
ShrowshuTU GramnuiT School (1849), 1 Mac. & 0. 324 ; o^ul see p. 338, 

Cm\ Shelford, Law of Mortmain, p. 431 ; 1 Itedohdale s Pleadings, 4th od.. 


9^ o8; £. 8. C., Ord. 16, r. 11. 

(is) Charitable Trusts Act, 1860 (32 & 33 Viet c. 110), a, 13 ; see p. 275, ante. 


Biecr. 1, 
Actious. 


reraons with 

contingent 

interests. 

Bt rangen to 
a chaiitablo 
fund. 


Unincor- 
porate body 

Intervcnlion 
sud altem- 
tion of parties. 


Action by 
iiiHjority of 
tnuilecB. 




880 


Charittes. 


swr. I. 
Actions. 


?rocc«(liri;,ni 

HgainHt 

trusted. 


Trusteefl 
appointed 
pemetUe lite. 


Argument by 
trusteea. 


Offinial 
tniatee of 
charity 
liindn. 


^hen appli- 
cation may I)q 
by petition. 


abtiie or become of no- effect by reason of the death or removal 
from office of any of the trustees, or of the addition of any new 
trustee (o). 

Where proceedings are taken against ^harity trustees, all must be 
joined, and not only the acting trustees (p). But in an action to 
remedy a breach of trust it is not necessary to make every person 
participating in the breach party to the suit (9). 

New trustees appointed pendente lite who ought to be, but are not, 
made parties to proceedings for the administration of a charity are 
not so bound by a decree made in such proceedings as to be 
absolutely precluded from making a case by way of defence to the 
suit (r). 

Where the Attorney-General appears on behalf of a charity the 
court may allow the trustees to argue in support of the Attorney- 
General («), and it will hear the trustees when they differ bond fide 
from the relators (/)• 

681. The proper defendant in a summons to sanction the 
rotonlion, after the expiration of a year from the testator's death, 
of land devised to a charity (a) is the official trustee of charity 
lands, and not the Charity Commissioners {h), 

'I'ho official trustee of charity lands is not a necessary party to 
proceediugs under the Charitable Trusts (Recovery) Act, 1891(c), 
unless the court otherwise orders (d). 

Sect. 2. — Pelitiona. 


682. In every case of a breach or supposed breach of any 
rliaritable trust, and whenever the direction or order of the court 
is deemed necessary for the administration of any charitable 
trust, application may be made to the court by petition for such 
relief as the nature of the case may require (>). 


(o) Uhaiitablo Trusts Act, 1K69 & 33 Viet c. 110), 6. 13; soe B. S. C., 

1S8J, Ord- IT, r. 1. 

fp) Ife AfarM (1819), 6 Price, 261. 

((/) V, £ri\ ester Cor^ativn (1844), 7 Reav. 176. But seo R. S. C., 

Ord. 16, r. 0, and the iion-cnaritable case MvChrane v, fTt/les(So. 2), [1902] 1 
Oh. 911, vhere an action was brought by a lieneficinry against one of two 
triisU'es liable for breach of trust. 

(r) A,-(h V, Foster (1842), 2 Hare, 81. 

(s) S.-O, V. Ruth Corjioration (1840), 18 Ia J. (ou.) 275; \nicker v. Hume 
(1851), JllW. 528. 

(jJ) V. Hat/f Corjioration^ SNiiro, at p. 277. 

(a) Bee. Mortmain and Charitable Act, 1891 (54 & 55 Viet, a 73)* 8. 8; 
and p, 185, anfr, 

{h) Jte Ckvtrli Pairofiags Trust, [1901] 1 Gh. 41. 

S 54 & 55 A'iot. c. 17 ; see p. 313, ante, 

li. 8, C. ((Jharitable Trusts Becovm), 1892, r. 3 (Toarly Supreme Court 
IVactioe, 1905, tk H51). 

(e) Charities Procedure Act, 1812 (62 Geo. 3, c. 101}, s. 1 ; see Dod'e 
Charitg^ [1905^ 1 Oh. 442 (petition for administration}. The Ad did not 
create a new jtinsdiction, but it enabled summary proceedings to be taken 
under the (dd jurisdiction in certain cases {Ludlow Corporotim v. Greenkmae 
(1827), 1 Bli. (n. s.) 17, 65, H* L.). The preamble states that the object of the 
Act was to provide a more summary remedy in eases of breaches of charitable 
^usts, as well as for the just uml upright administration of the same. The 
miisdiction is now vested in the Ghancerv Division of the lltgh Court (Supreme 
Court of Judfeature Ac^ 1875 (36 & 37 Vict e. 66), ss. 16, 34, 7^. 



Past lt.~jPAAcmc£. 


Ml 


Hhia jarisdiction on petition applies only between the truAUeti 
and the objects of the trust (/). Petttio&s. 

The court may refuse to make an order upon a petition and direct 
the parties to proceed by action (ff). There is no lixod rule laid 
down by which the court is governed in the exercise of its die^ 
cretion (/*)• The procedure by petition may safely bo resorted to 
in all cases where the objects of the charity have no distinrt 
interests and where, therefore, the Attorney-General reprosonts 
them all ; and in all cases where, although there may bo distinct 
interests, no substantial question of principle can uriso. between 
the several objects (i). 

683. Tho court has jurisdiction on potilion to give the nocesaary JuriHdiction 
directioiis for the 8alo(/.'), mortgage (/), or exchange (m) of charity 
property, to order a cy pres application (»), to estahlish {o) or 
alter (p) schemes, to consider tho expediency of ai)plying for an 
Act of Parliament to regulate a charity ((/), to regulate iUi\ internal 
administration of a charity (r), to determine whether parties have 

(/) A,^0, V. Worri^attr {ih'shop) (18ol). 9 Hare, ; bho iiIho lie Law/orti 
Vharity^ Ex parte Skhiver (IS 1 7), 2 Mer. 463. 

(y) Ex parte lit'ts 3 Vea. <& li. 10; A.(L v. Ihton (EifrI) (1840), 16 

ISim. 269, 2G1. 

(h) A.-G, V. WoCirnter (^Jiishop)^ tujyra^ at p. 367. 

(/} Ihid, ; ami aeo fjuUlow tWfwration v. (IS27), I lUi. (.n, h.\ 17, 

66, H. L. ; Jic AJancheater Nem roZ/ff/c ( 1 863), 16 Bwv. 617. 

(/:) Re Parke a Charity (1842), 12 ftim. 329; Re ErvJeaall Gm-mra (1S62), 

IGlloav. 297; Re Aahion Charity {ISdQ), 22 lioav. 288 ; Ra North ShM Old 
Meelivg Home (1869), 7 W. Jl. 641 ; Re Cimyrtgaiiomil Chnrvh^ Smtititrirk^ [1866] 

W. N. 196; Cullen v. O'Meara (1867), I. E. 1 C. I<. 640; itinl iMiirijiare, 
coutrd^ Re Suir laland Female Charity aScAooZ (1846), 3 Jo. & l<ut. 171; Re 
LyforiTa Charity (1862), citod 16 Beav. 297, xi, ; Re Rradfiml Scfantl of Indnatry, 

[1893] W. N. 6i). 

(/) Re Btockjtori Ragged Industrial and RtformaU/ry Mioolt [1808] 2 (’h. 

687, C. A. 

(m) Re Newton's ChaHty (1848), 12 Jur. 1011; Mildnuti Vs Methuen {Lord) 

(1851), cited 14 Beav. 121, a. 

(n) Re Upton Warren Parish (1833), 1 My. & K. 410; Re Relvedere'a {Lady) 

Charity (1840), 2 I. liq. E. 364, 

(o) A’a: parte RerkhawpsUad Free jSc/trw)Z (1813), 2 Vea. & B, 134 ; lU tUtrrtaay 
Marlcet (1819), 6 Price, 261 ; Re Rughy Schttol (1839), 1 Beav. 467 ; Re Royaton 
Free Grammar Schwd (1839), 2 Beav. 228 ; Re Bturey's Almshonafs (1839), 9 Jj. J» 

(oh.). at p. 96 ; Re Shrewsbury Grammar Schoed (1849), 1 Mac, & C4. 324. 

(p) A.-G. V. Trorc<»<^T {liiahop) (1861). 21 1j. J. (cir.) 26, 40 (echeine pre- 
viously settled in an action); see He Manchester New College (1863), 22 Tj.hJ. (cii.) 

671, where tho court determined on petition whether resolutions by sotno 
of the trustees of a college for changing its locality would be beueficial to the 
institution. 

) Re Shrewsbury Grammar 5cAoo/, supra* 

(r) E*g., sotting aside an improper election of a scholar (Re Nettle* s (^havity 
(1672), t. i H Bq. 434; see also Re Rugby School^ supra), reinstatinj; an 
tmpxoperly dismissed officud {Re Phillips' Charity^ Ex pnrte Nu-rnan (1846), 9 
Jur. 969; Re FremingUm SchooU Ex parte tVard (1846), 10 Jur. 612). 

'Oompare, v* Rrist^d Oorporation {IBib), 14 Biin. 04S, where it 

was said a question as to the power of trustees to dismiss an official referred , 
to the original constitution, not merely to the management, of a diarityy and • 

QOQld not be decided on petition. See also on the same point A.-G. v. East 
Se^ord Grammar School (1848), 17 L. J. (cas.) 460 ; Re OodmanchosUr Grammar 
SMudiVsibO)* 15 Jur. 833; and Re Bedford Ckariiy (1833), 6 Situ. 678, 594, 696, 
where, however, the petition complaining of irregular dismissal was under a 
qpaauJ Act 
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acted according to clear rules laid down for the management of A 
charity («), to appoint (t) or remove (a) trustees, to determine 
holwcon the conllicting claims of two charities where the question 
depends upon the construction of a particular instrument ({>), and 
to apportion funds between charitable objects (c). 

684. The court lias no jurisdiction upon petition under the 
Charities Procedure Act, 1812, to authorise any alteration in the 
fundamental trusts of a charity (d), to adjudicate as between 
charily trustees and strangers (c), to determine what {lowers trus- 
tees or other ofFicers have under the foundation (/), to ascertain in 
whom the legal oslate is vested (//), to determine whether trustees 
have boon validly appointed (h), to repair a former misapplication 
of trust funds (i), to order accounts to be taken of estates of 
per.sons who have wrongfully received charity rents {k), or to set 
aside an improper lease of charity lands (/). Questions also 
involving constructive trusts (m) and matters of great intricacy (n) 
cannot be dealt with on petition. 

685. A petition when not preseiitoil by the Attorney-General 
&L-lin» ex ojkit) (o) must be {ireseiited by two or more persons (;») 

(h) A,‘G, V. lirlhtol Corpanttiou (18*lu), 14 Sim. 048, 

(/) lifi N(>rwirh Vliaritivs, lii<jnvhi v. field (1839), 7 (.*1. it Fin. 71, If. L. ; 
Hoe He Hcytim'% (Lady) Hospital at Jaleham (ISlo), 1 1 L. J. (oil.) ILMf, ubeni, 
howovor, the petition was dismissed for informality ; Jte litre/ord Chur Hies 
(184‘2), 0 Jur. 289; and p, 267, ante, 

(a) ExpurU Smgears (1813), 1 Vos, & B. 490. 

[h) He Upton iFarmi Earuh (1833), I My, & K. 410 : He Hospital for IncurableB 
(1884), 13 Ij. II. Tr. 361. But see He (Jlarke*s {Dean) Charity (1830), 8 Sim. 34, 42. 
(c) He JUUVe Charity (1851), 14 Beav. 115. 

{d) E.y,t by increasing tbo number of trusteos limited by the founder {He 
t^tirrey's AlmehmiBes (1839), 9 L. J. (cu.) 93, 95) or by amalgamating two ohiu’it- 
able institutions (He Headiiaj IHepenaary (1839), 10 Sim. IIS). Oouipare He 
Bradford Srfmd of ludmtry^ [1893] W. N. 00); see also v. Devon (Earl) 

(1840), 15 Him. 202. 

(0 -4.-0’, V. (Bishop) (1851). 21 L. J. (cn.) 41 ; Re HhUlijmWs 

tluirity (1837), 8 Sim. 381 ; He Jletfml Charities (1839), 8 L. J. (CH.) 
317 (adverse claims of ri»ht to administer a charity); Ex parie Rees (1814), 3 
Ves. it B. 10; He Xorris (Sir John) Charity^ Ex parte Broom (1815), Ooop. 
G. 295 (adverse claims to charity land); He Bedford Charity (1833), 5 Sen. 
578; Hv ifettn Clarke's Charity^ supra; He AlagtUdtn. Land Charity (1852), 9 
Hare, 624 (disputes between parties adversely claiming to be objects of a charity). 

(/) He Newark Charities (183*0, 6L. J. (CH.) 215 (powers of trustees appointed 
in jiursuance of the Municipal uorporaibous Act, 1835 (5 & 6 Will. 4, o. 76)); 

V, Bristol iWporatian, tapra, at p. 053 (power to remove schoolmaster); 
A.^0. V. Bast Iiet/(ml Grammar ftchool (1818), 17 L. J. (CH.) 450 (power to alter 
n>gulatioiis of a school). 

(y) Ilf Hhillipott^s Charity, atfjra; He Olney Charities (1817), 11 Jur, 420. 

(A) He HhilU;i*oit's Charity, sapi\i, 

(•) Jk Hairs Charity f supra, 

(k) He at. Wenn's Chanty (1824), 2 Sim. & St. 66. 

(0 He Norris* (Sir John) Charity, Ex jhitU liroim (1815), Cloop. G. 295; Rs 
Lao ford Charity, E» parte Skintrr 081 7), 2 Mer. 453. 

(w) He Nnris* (Sir John) Charity, Ex parte Brown, supra, 

(n) Ludlo^o Corporation V- Greenhouse (1827), 1 Bli. (y. s.) 17, H. L. ; 
Jit Hhiliiitoit's Charity, supra, at p. 391 ; Re Suir Island Female Charity Sclml 
(1946), 3 Jo. & I^at. 171. 

(©) Charitable IVusts Act, 1853 (10 & 17 Viet c. 137), s. 43. 

(j^) OhariticH Procedufb Act; 1812 (52 Qeo. 3, c. 101), s. 1 ; JZi Qatotony 
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ivlio tnQSt be directly interested in the charjty (q). The pelitioneri 
may not be a corjioration (r) or an improperly conutitiilod governing 
body of a charity (s). 

The petition must be (1) signed by the petitioners in the presence 
of and attested by their eblicitor (<)> (2) certified by the contrsel 
who prepared it as being in his opinion a proper petition un(h>r 
the Act(flt), and (8) certified by the Attorney-General (b), or, in case 
of the office being vacant, by the Solicitor-Gcnoral {/•). 

686 . Petitions relating to charities within the jiirisdiotioit of 
the Charity' Commissioners (d), unless presented l)y the Attorney- 
General in his ofilcial capacity («■) or in a suit or matter actually 
liending(/), require the sanction of the Charity Coiumissionors (g). 

687 . A petition must be served upon all persons 'whose rights or 
interests will he affected by the order (//). It ne(jd not ho starved 
upon persons wljose interests will not 1)0 affected (i), or as a malttn- 
of course upon the Attorney-General, though tlio court may direct 
service upon him if his presence is desirable (k). 

It is necessary that there should be a respondont to a petition (/>. 


Church Tinn} Schoitl, K.r iMtrtf (1820), 7 L, J. fo. m. ) (<’ 11.) whf’iv a 

petition j)roff*m‘d by one person Wtt« climnitiHed ihouj.di ccrfilitsl by the 
Attornv.y-(ienoraL 

(7) JU Jfed/vrd Chnritij {Madrrn) (1819), 2 Swan. 'I TO, fll8, r>2.i ; LuJUno 
CorfioraiutH v. OreeuhouHe (1827), 1 iJii. (n, 8.) 17, 91, 1!. h. 

(r) lie London, Jtrujhitm, and ^unih iJva^t llaiL Co. (ISolj, IS Heav. OOS. 

(f») Hamilton v. SpoUmvoodt (1800). 80 L, J. (ril.) tM. 

(i) Charities Procedure Act, 1812 (.72 (leo. .8, e. lOl), h. 2. 'Dn' Holiritor iTiu»t 
also certify that the petitioners are able to answer the costs of the tipt>lic'uti<»u 
(see Daniel's Chancery Forms, 0th rfd., p. lOoo), 

(a) Daniel's Chancery Forms, supra. 

{b) Charities Procedure Act, 1812 (52 Ceo, .'5, c, P'J), s. 2; Daniel’s 
Chancery Forms, 5th ed., p. 1950, 

(r) Jif iMw/fird Charity, Ex parte Sikiimer (1817), 2 Mer. 4.7.J; /.udhuv 
(Jorporuiion v, Qreenhmise, supra, at p. 05. 

(tl) See p. .‘30.3, ante. 

(V) Charitable Trusts Act, 1853, (10 & 17 Viet. c. 137), hh. Im, a:\. 

(/) As to the meaning of these words, wjo p. 311, aitfe. 

(ff) Charitable Trusts Act, 1853 (10 & 17 NTict. c. 137), s. 17 ; hoc also 
Daniel's Chancery Forms, dtb ed., p. lo.id. 

(h) E.y.y upon all the trustees if tlic pntitioi. is for removal ut trust {Lx 
parte Settymrs (1813^, I Ves. & B. -190), or upon the siirviving or coiitiiuiing 
trustees if the j)otition is for the a])pointiiu;rjt of new tru«t(*«f8 (//« Hereford 
CharUice (1812), 0 Jur. 289). 

(i) Ex parte Fowlscr {W^), 1 Jac. W. 70 fnot nece.awiry b) serve par i.'^h officers 
with petition respecting arroars of charity revenues applicable to ])arochijil 
purposes) ; He Shrewsbury Orammar Schmd (1849), 1 Mac. & tJ. 8.7 ('r>ctilion for 
appointing new trustees where old trustees had be«m appoinlod in place of a 
municipal corporation, not neooseary to serve oorponition). 

(k) Jin Warwick Chariiits (1845), 1 Ph. 559 (petition for filling up vatjancies 
in charity trustees); lie llrad/ord School of Indfwiry, [189.3] W. N. <50; He 
Stockport Ragged Jndaetrlal and Reformatory School, [1898] 2 Ch. tiS7, C. A. 
(petition for sanction of court to schemes providing for sale or moilgago of 
cnarity estate) ; see contrd^ Re Oxford Cnaribf (1862), cited Seton, Judg- 
menteand Orders, 6th ©d., 1301. The Attomev^General is always serve<l with 
the summons to proceed on the order {Re Hatmm'i Trmie (1852), 9 Uars^ 
Avp. 1., p. liv. 

R « (18H), 3 Ves A B. 10, 


ftsd 

Hjwrr. 2. 

Petitions. 


Sanction of 
Oliarity 
Coil) 111 iH> 
Hioiieis. 


Sorvict! of 
petition. 


lif^pontlents. 



884 


Oharit1I9I. 


HKCT. 2, 
Petitions. 

KviilciK'f. 


not 

cri ti fit ni hy 

Atlntrify- 

(lOiioial. 

infonnitlly 

|iIV 8CI1 UmI. 

iti diunil>r-iM. 


Onirr not 

uiit. 


KurlhfronliT. 


Ad ion riuii 
ion 

siMinl- 

tttuoously. 


iiinlor privalo 
Acta. 


ft is within the discretion of the court to hear oouneel tot 
Ijnrlies who are not resiiondents to a petition (m). 

688 . The evidence in support of a petition may he hy affidavit (»^ 
or oral(o), but in practice oral evidence is only adduced under 
BuniM special circunistances. 

689. An order ma'hi u])on a petition not certified by the AttorDey: 
General is void (p), unless the petition concerns something done 
by tlnj court upon a jirevious i>roperly certified petition (7), 

An order made upon a petition informally presented may l>o 
diseliarged on motion, and the removal from the file of the 
petition may Ixs ordered (r). 

'I'lie Attorney-General must bo a parly to all inquiries before the 
mastei- inider tliu Charities Procedure Act, 1B12, and any ]>roceed- 
in<;s taken in his absence are irregular («). The petitioners and 
respoiirlents are entitled to attend proceedings in chambers taken 
in |itirsuance of an order made upon a petition G). 

690. if an order has been made on petition and tlie petitioners 
f ill to cany it into oft’ect, this may 1)0 done by the Attorney-General 
or any of the respomlenls (a). 

Where an order )m.s been made on petition, a further order in 
the sam<! matter may he made on motion (6). 

691. Where an action and a petition relating to the same or 
some of tlie .same u)>jects are proceeding simultaneously, the court 
may refer Ifie (iue.stion to the Attorney-General to determine which 
j)roceeding should ho continued (c). 

692. In aoino private Acts of rarliaraent reRiilating charities, 
apiilicationH to the court are directed to be made by petition (d). 
I’olitioners who claim to be entitled to relief under a private Act 
imd inuler the Charities I’rocodure Act, 1812, must elect under wliich 
Act tlj(f\ will proocod, for the court cannot proceed under two 
jnnsilicliohs (r). 


(m) A.-U. V, fkmn {IJuri) (IH-IO), 15 Sim. 259. 

(//) C!haritic.s i’romhuo Act, 1812 (52 Geo. 3, c, I0l),s. 1 ; Kx (irtrnhunat 
(ISKS), I Swun. CO; AV Merdiant Tai/lvrti* Charity (1870). 23 L. T. -ISG, 

(g) (^liaritietf Pruceduro Act, 1812 (52 Geo. «3, c. 101), s. 1. 

ip) V. Orten (1820). 1 Jao. & W. 303, 305. 

(y) /!.*(/. V. /Vcou (Aiir/), mpta, at p. 202; lit Oiftimanihtater <lrain 7 nar 
aSV/g../( 1851), 15 Jur. 833. 

(r) lif Lhifeiihy Ili^ital (1836), 1 My.*& Cr. 279. 

(6) Ludhmv Corporatum v, Gree9ihmt9e (1827), I Uli. (n, s.) 17, 05, II. L. ; 
A.-G. V. lAiam/ttrd (Karl) (1839), I Ph. 737. 

(/) Daiiiere Clianoery J^otioe, 7lb eil., p. 1748. 

(a) Ke Jirdford Charity (1857), 26 L. J. (cii.) 613. 

{h) //s Bhwrinyt^i Charity (1814), 3 Mer. 707 ; Be Chipping Sinlhury Scluiol 
(1832). 5 Sim. 410. 

(r) A.-O. w Orem, supra. Compare Re Lawford Charity, Ex parts SJiinner 
(1817). 2 Mer. 453, where the ^urt refused to make an order on petition in 
re«]:>e(^t to certain matters which formed the subject of an action idreadv 
ixistitiited. 

id) SUelford, Iaw of Mortmain, pp. 508 et seg. See. c.a . etat 59 Geo, 3, 
€v 22, 8. 59 ; Oustoe Rotnlomm (Lrelund) Act, 18:U (I & 2 Will. 4, e. 17), a, 29. 
atai 7 Geo. *4. c. 29, s. 15. 

(t) Hs lUd/ard (1819), 2 Swan. 470, 525t. 
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693. The procedure under the Charitiea Procedure Act, 1812, 
applies to petitions under the Grammar Schools Act, ]K40( f), and 
the Church Building Act, 1845 (g>. 

Petitions under the Municipal Corporations Act, 1835 (h), the 
Church Building Act, 18^ (t), and the Lands Clauses Consdli- 
dation Act, 1845 (j), require to to entitled also in the matter of the 
Charities Procedure Act, 1812. 

A petition under s. 28 of the Charitable Trusts Act, 1858 (A), for 
appointing new trustees must be entitled in the matter of that Act 
and of the Trustee Act, 189.3 (Z), but not necessarily in the matter 
of the Charities Procedure Act, 1812 (rn). • 

Petitions entitled in the matter of the Charities Procedure Act, 
1612, and of some other Act must comply with the requirements of 
the former Act (u). 

Whether the iiat of the Attorney-General is reJiuired for a 
presented in an action is a matter within the discretion of the c(»urt( <> ). 

694. Aftitlaviis in support of petitions or Baininonsws iiuulcuiulor 
s. 80 of the Lands Clauses Consolidation Act, 1845 ( p), may if more 
convenient, as, for example, where the charity trustoes aro very 
numerous, be made hy the clerk to the trustees ( 7 ), 

Sect. 3. — Sammomes. 

695. In cases of charities the gross income of which oxcoeds 
£30 per annum (r), and of all charities in the city of Jiondon («), 
orders for the appointment or removal of trustees (/) or for estab- 
lishing schemes (u), vesting orders (^^), orders vesting charity land 

(/) 3 & 4 Viet. c. 77, 8. 21. For examples <»f petiiionB under this Art, hoo 
Jie Marlhoroufjh Grammar SSchttof (1843), 7 Jur. 1047 ; Ih Vhehnjtford fSramituir 
tichoffl (1855), 24 L. J. (CH.) 742. 

(g) 8 & 9 Viet. c. 70, s. 22 (apportionment of ebariUca on fonoatitui of now 
districts). 

(4) 5 6 Will. 4, c. 76. s. 7! (replaced by s. 133 of the 3Ju. (ipui OurporatioiiH 

Act, 1882 (45 & 46 Viet. c. 50) ) ; Be Not wick Vhariiiee, Biguvid v. HprhtgfiM 
(1839), 7 Cl. & Fin. 71, H. L. ; Re IVartvick Charitite (1845), 1 Ph. 559, 

Exti€r Corporation, (1852), 2 Le G. M. & O. 507 (potitions fr»r fippcantinfr n»>w 
trustees), ^metimes these petitions were entitle also in tho nmlbn* of th« 
Trustee Act, 1850 (13 14 V ict. c. 28); Be Northamjdtm Churihee 3 

Do G. M. & G. 179 ; Be Ghwceeter Chariiiu (185;{), lA llsre, App. I., p. ni. 

(i) 8 & 9 Viet. c. 70 ; Be We^tt Ilam Cftarttiee (1848), 1 7 L. J. (rii, ) 441. I 'rolmhly 
the same rale applies to petitions presented undri the Grarumar Srliofds Act, 1 s |o. 

(/) 8 & 9 Viet. c. 18; He London^ Brighton, and tiouth Cfnmt Bail, Co. (1S,04), 
18 Ileav. 608 (jietition for investment of charity funds in court). 

{h) 16 & 17 Viet. c. 137. 

(/) 66 & 67 Viet. c. 53. 

(m) Be Lincoln Primitive Hielhodiet Chajtel (1855), 1 Jur. (k. s.) 1011 ; Be 
DavmporVs Charity (\%ob), 4 De G, M. & G. 839. ^ 

(») 72e Ifawtc^ Churitiee, supra; Be BdU^s Charity (1853), 3 Do G. M. & G. 
163 ; Be Loudon Brighton, and South Coast Bail, Co,, svpnt, 

(o) A.-O. V. Cooper (1861), 8 Jar. (jr. s.) 60. 
p)S&9 Viot 0. IS. 

Be Edward the Almskcmes (186^, 16 W. R. 84 1 . 

[r\ Charitable Trusts Act, 1853 (16 ft 17 Vict. c. 137). a 28. 
i) Ihid., s. 30. 

ri lhid„ s. 28 ; E. S. C., Ord. 65, r. 13. 

In) Be SionHospUal (1876),Seton, Judgments and Orders, 6ihed., 1283, 1309 t 
MeUMrikLhUGiJU/orBri Ex parte ChrisBe llmidUd {Governors) 

8 App. 199. 

(ts) Re Jiwempaste CSkarity, supra* But see Be Lincet^ Primitive Metho(IU$. 
eufra^ where a jpetitiioii was held nOttMrsiy;# 
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ill the official trustee of charity lands (a) or for transferring stock 
to, depositing securities with, or paying money to the official trustees 
of charitable funds, and for investment and payment of dividends (b), 
and any other relief order or direction relating to the charity (c), 
may bo made or given by a judge of thb Chancery Division (a) in 
chambers (e) instead of in an action or on a petition. 

It is within the power of the judge at chambers to direct pro- 
ceedings to be tukon by action or petition and to abstain from 
further proceedings on the summons (/). 

696. Applications in chambers are made by originating sum- 
mons (g). If the application is not made by the Attorney-General 
acting ex ajfieio (h), or is in res()ect of a charity not exempted from 
the Charitable Trust Acts (t), the consent of the Charity Commis- 
sioners to the proceedings is necessary (k ) ; and when the summons 
is issued a copy of the certificate (1) of the Charity Commissioners 
must also be left at the judge’s chambers (»>). 

697. Whore the gross annual income of the charity does not 
( Xfoed .1*100, orders made in chainbeiH under s. *28 of tlie Chari- 
talkie 'rriLsts Act, 1853, are not subject to apj^eal except on a judge’s 
cei tificate («). Where, however, the aggregate incoino of several 
(duiritios concerned exceeds £100, there is a right of appeal, 
although the income of each separate charity is less than that 
amount (o). No appeal can be made by a person who did not appear 
in the court below (p). 


(fl) Rr. Tkdenham C/jar/Vy (1854) ; Re Tifihmareh Re Saffron JVaMen 

(liaritif (1857); Rf Charitij (ISfiQ), all cited in Seton, Judgments aad 

Orders, 0 th ea., 1S(K». 

S Re WhirUiu^s iV^an'firs (1859) ; Re Reitjate Charities (1800) ; Re (Mtnhtnirn 
}h (180,'0i till cited iu Seton, Judgments and Orders, 6th ed., 1310, 1311. 

(e) Chaj'itublo Trusts Act. 1853 ^16 & 17 Viet. c. 137), s. 28. 

(d) Supreme Court of Judicature Act, 1873 (36 & 37 Viet. o. 66), s. 34 ; 
R. S. 0., Old. 65, r. 13. 

(e) Chai'itable Trusts Act, 1863 (16 & 17 Viet. c. 137), s. 28. This section 
gives to the judge iu chauibers the same powers which could previously have 
noon exeroiseti iu an action or on a petition {Re Davenport's Charitu (1S55), 4 
I)o O. M. & 0 . 839 ; see R, v. Charity Commissioners y [1897] 1 Q. B. 407. 
Under this section the court may decide whether property -is or is not held on 
a charitable trust {Re Narwieh Town Close Estate Charity (ISSS), 40 Ch. Ih 
21»S, C, A.), ))Ut iniiy not deal with affvorse claims to title at pp. 309, 

310; OharHablo Tnists Act, 1853 (16 iS: 17 Viet. c. 137), s. 41). 

(/) <3inrit»ihle TxusKs Act, IH53 (16 & 17 Viet c. 137), s. 2S. 

(y) J{, S. 0.. Oni. 55, r, 13 ; Uamol's Chaucory Forms, 6th ed., p. 614. 

(/f) rharitable Trusts Act, 18.53 (16 & 17 Viet.' c. 137), s. 18. 
fi) s. 62. 

\k) /hid,p s. 17. This consent is not necessary for an application to determine 
whether charitable trusts have failed (AV Shum (lPO-1), 117 L. T. Jo. 2J9). 
d) For form of certificate, soo'Jlaniors Cbaiiceiy Fonns, 6th oil, p. 1053. 

{m) iJanieVs Olianoery Pl'actico. Tth od., p. 1764. 

(«) Ohoritable Trusts Act. 1853 (16 & 17 Viet c. 137), s. 28 ; R S, C., Ord, 
115, f. 14. 

(o) Re Charitable Oi/te /tnr PfiMmtrs, Ex varU Christ's Hospital (Otwernort) 
(1872), 8 Oh. App. 19.>. ^ 

(f>) CkrisCs Hospital Orednaer {IH9\ 1 Mac. A O. 460: Ludlow Qorpwom 
Hon T« ffrmAouse (1827), 1 SIL (k. i.) 17^ H. lii 
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Application may be made by originating suniinous to 
ai)p|ortion Boman Catholic charities partly applicable to super- 
stitious uses^ and to apply such juirt to lawful chai'itable trusts (q). 

6M. Applications for iitterim and permanent (r) investment of 
charitable funds paid into court under the Lands Clauses Consoliija- 
tion Act, 1845 («), or the Settled Land Act, 1882 (0» and for paymout 
of the dividends thereon, may be made by summons or by jiotition (a). 
The option of proceeding by summons or petition is at the applicant’s 
risk(&). The rule is that procedure hv siimmonB is proper in 
simple cases, by petition in complicated matters (c). 

The general rule is that if the funds in cdurt do not exccod 
A' 1,000, applications for payment out are made by summons ; if 
they exceed that sum, by petition (d). 

700 . Persons claiming to be entitled to funds in court (c), or 
applying for investment of such funds and payment of dividends (/), 
must as a rule verify their title by affidavit, which may be made by 
the clerk of the charity trustees (;/) or one of the petitioners (//). 

701. The summons must in general he served on all pei rioiis wIk^ko 
iiiloicsfs are concerned (/), and if not tak«»n out hy the Attorney- 
(renoral must be served on his solicitors, except where tliiisininnoiis 
asks merely for the aj)pointment of trustees, or a vi^stiiig onier, or 
ail order for the transfer of stock coiiHacjnent upon a vesting 
order (fc). 

Sect. 4 — Procedure in settlbtp Schcrjcs* 

702 . Schemes directed by the court (1) are generally referred to 
a master and settled in chambers before the judge (m) ; but in simple 

(7) Homan Catholic Chanties Act, 1860 (23 Sc 24 Viet l.'U), k. 1 ; 
p. l&l, ante. 

(r) Expenditure in building is not a “ jionnaiiout investuie it” (Aj jmrte Jniu 
CmegCf CamMfJge (1884), 50 L. T. 583). 

(s) 8 & 9 Viet. c. 18. 

(0 45 & 46 Viet. c. 38, s. 32 ; He Bethlehem and Bridewell JiospiUU ;i0 

Ch. D. 541. 

(а) E. S. C., Ord. 55, t. 2 (7). 

(б) Re Bethlehem and Bridtwell Uo^pitaU^ evpra, where the costs of the petition 

were alk wed. ^ , 

(c) Jhid. ; see also Re .Stafford' $ Charity (188 i), 57 L. 1. 840, where the costs 
of a petition were allowed; v. St. Jnhitu JfnApittil, Dath^ ri8a.'ij .*i Ch. 

161 ; Re SL AlUnie, Wood Street {Reciof and ChunhtvardKne) (1S02;, 60 \t. T. 
51, where tlio costs of a summons only were allowed. 

Id) R. 8. C., Old. 55, r. 2 (2). 

M H. S. C., Ord. .52, r. 18. ^ 

(/) Ex i*aHe 8U Alurffe Cidlege^ Wiftc/weler (Wordrnft 14 W H. 

But see Re Merchant Taylore' Chanty (1870), 2.3 U 4S6 ; /> Mnqnahn 
College, Oxford (PreMdeut) (1880), 42 L. T. 822, whore in .sp^scml cinMiin-tiihcea 
the affidavit was dispensed with. 

Edward the Sixlh'e Alm^thousee (1868), 16 W. H. Kil. 

(A) Re Vale of Neath Railwajy Act, 1863, [1866] W. S. 7«. 

(O Dauiers Chancery Practice, 7t}ied., p. 1754. 

(k) Ibid. 

' (/) See p. 185. ante. , rv , . 

(tn) wAbthved Y. Jonee (1820), 1 Sim. A St. 40; and see Boyley v. Royfey 
(1765), 7 Vei. 58, n.; BaylU v. A.-O. (1741), 2 Atk. 210, n. ; Paire v. CufUerbury 
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cases, where a slight modification of a trust is required (n) at whm 
the fund is small («), a reference to the master may be dispensed with 
and the scheme set out in the order (p). Sometimes a reference 
to the master is directed to apportion a fund without settling a 
scheme (q). 

When a scheme is directed to be settled, the draft may be prepared 
by the Attorney-General (r), or by other applicants, who would 
usually he the trustees of the charity («). If the draft is not pre- 
pared by the Attorney-General it must be submitted to him. The 
draft scheme is brought before the judge in chambers for approval (/). 
If there are any points objected to, the summons may be adjourned 
into court (a). 

The Attorney-General, whose presence at the settlemeht of a 
scheme is generally (f>), but not invariably (<■), required, should he 
Burved with a buininuns to attended), and he may then raise any 
objections (r). 

703. As tbo AUornoj'-Gonoral iiltonds Lho settloiiu-mt of a scheino 
to protect the interests of all coneeruod in the charity, the court 
may refuse to allow the attendance of interested persons, even at 
their own c\i>enBe(,/‘). As a rule siranj^ers to the suit are not 
allowed to intervene or to attend the settlement of a scheme by the 
Attorney-General (</), unless their intervention or attendance will 
clearly be boneticial to the charily (A). lJut leave to attend may be 
^i\m to persons who are not parties, on the understanding that 
only one set of costs will be allowed (t), or that they do so at their 

(Archbishop) (1807). 14 Voa. 004. 372; U’ohh v. CaJei/ (1800), 16 Ves. 211 ; lit 
Jlamon's Trust (I8d2), 9 Harf'. App. I., p. lir. 

(?/) Re Richardson's Will (1887), 58 L. T. 45. 

(g) Re Loiuada (18b7). 82 L. 'L\ Jo. 3.)8. 

(v) V. Bravdrelh (1842), I Y. &C. Cb. Caa. 200 ; CJum Hospital (Warden) 

V, i*oa 7 /a (2/or(/) (1842), 6 Jut. 31: Re Dvhnar Vfatritahh Trust, [1897] 2 Ch. 
163, 168; Boe also GilianY, Gillan (1878), 1 L. It. Ir. 114; A,~G, v. ManeJUtd 
(1845), llSiin. 601. 

(</) White V. White (177SU 1 Bro. C, C. 1.3; Re Hyde's Trusts (1873), 22 

W. 11 , 6P. 

(r) Smith V. Herr (So, 2) (1905). 74 h. J. (cu.) 767. 

(«) .4. -(7. V. Stepney (ISO 4), 10 Vefl. 29; demmit y, Verrii (lS26), Amb. 
685, n, ; and coinparn Re Lva (1887), 31 Ch. 1). 523, 633. 

(/) Re }l''ycrstia!€ School (1863), 10 Have, App. II., p. ixxiv. 

(ff) Jbid, 

(b) Re Hanson's Trust, eupra : A,^G. v. Ooldsmitlui' Co, (KS33), Coop. Pr. Cos. 
312: A.-G, V. SUunfiml (Earf) (1840), I Ph. 749, .l.-W. v. St. Cross Jlosfnlal 
jlS.)4). ISBoav. 475; Re Oteryy S^Ku'vty (1856), 2 K. A J. 615 ; Re Tayhnr (1888), 
68 Ti. T. Re StQckjfori Ragged Industrial and Re/ormatory Schools, [18981 
2 Ch. 6vS7, C. A. ^ ^ 

(r) AV</.. where the fund is small (.l.-GF. ▼. Haberdashers' Co» (1835), 2 
My, & IL 817 (fund £1,100) ). 

id) Re Hanson's Trust, sujftra^ 

{«) Re Zrti, 

(^l A,-G. V. St. i^oss ffospHal, supra; A.-G. r. TTimliorne School (I8i7\ 
10 Itoav. 209 (Eoclesiiwtical C miuissiouers refused leave to attend); Re 
Shrtwslnmf Grammar Schoid (1819). 1 Mac. & G. 334, 335 ; Re Se/ee/ord's 
CA«nfy(1861), 5L. T. 488, 

iff) I hid.; A.-G. V. Xrt«W(l862), 1 W. R. 64, 01; Smith y, Kerr (No. 2), 
fiijprvi, at p. 767. ^ 

(h) Smith T. Kerr (No. 2), supra, 

(i) A.-O. V. Short (18361), 1 My. & Cr. 39^ 
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6Wi expense (A). The Attorney -General is^ however, always teftily 
to listen to any suggestion made by persons who have any real 
interest iii the matter (/). 

704. On an appHoatJon (pr the confiriuntion of a report apprpv- 
itig u scheme for the lulrninislration of a cimrity estate, a newly- 
appointed trustee, who has not hnon served with the jn’ocecdinga, 
may present a cross- petition opposing the confirinalion, uj>on 
grounds not appearing upon the report or brought before tlie 
master (»i). 

705. When the judge has settled a scheme it is filed in the 
Central Oilico, notice being sent to the Charity Commissioners 
or Board of Education, as the case may be, from the Central 
jOffice. Oflice copies are obtainable in the nsual way at the Central 
Ofheo (n). The order of the court, where the case is sim))le, some- 
times sets out the scheme (oi, but as a rule it merely refers to the 
filed copy(p). 


Skct. nf Vixilor. 

706. AN'hoUier a visitor is oxoiTisiu^ his jurisdiction upon a 
general visitation or upon a special appeal ('<;), ho need not pro* 
ceed according to the rules of coiinnon la^\ (r) so long as he priys 
regard to the positive foruis prescribed by tbo statuUm n gulating 
the foundation (.^), and subject to this condition the actual luauner 
of hearing is within his discretion (a), 

707* He must hear all appeals not of a frivolous nature ib), 

708 . No proceedings ought to bo taken against an absent party 
until he has been cited (r). 

A visitor should cite the interested parties to appear before 
him ((f), and he may decide questions upon written or oral 
evidence ((») on oath or otlierwise (/). JJut he .annot give his 
decision without hearing or receiving a written statement from 
the parties concerned ((/). 


(k) lie ShrewAhurt/ (trammar Hr.hod (1840), 1 Mac. H. S.’SA, 

(l) Smith V. Kerr (No. *2) (1900), 74 L. J. (Cii.) 767. 

(?n) Hr Loppin^n J*ari$h (IHrai), 8 Haro, 

(tt) ^ DanieTs Chaocerv Practice, 7th ed. p. 176J. 

{o) J.-O. ¥. Bramireih \m2), 1 Y. & O, 200; son nolo (//), 

mpra. * 

fi) He Conyers* Free Grammar School at Varm (18»W), 10 Hare, A]>peiidix I., p. ▼. 
tf) As to the two-fold jurisdiction of visitors, setj p. 289, an/e, 

I V) R, V. fClf/ {liishop) (1788), 2 Term Rep. 290, 838. 

{ e) Com. Dig. tit. Visitor, C. 

a) .4.-^?. V. Atheretme Free School (Govemorh) (1834), 3 My. & K. 660; 
see also 2Ze Fork (DmnHl841}. 2 Q. B. 1. 

(6) Shelford, Law of MortmaiD, p. 379. 

(c) Com. Dig. tit. Visitor, C. 

(J) R. V. Cambridge Vnivereiiy (1722), 8 Mod. Rep. 148, 163 ; see also 
WiOsMi V. All SoM College, Oi/ord {Warden) (1864), 11 L. T. 166. 

(e) R. V. Ely {Biehep) (1794), 6 Term 476. 

(/) Shelford, Law of Murtmum, p. 379; hut see Green v. Ruiher/orth (1760), 
I Yea. Sen. 473. 

^ V. Ely (Biekep) (1738). as reported 9 Term Rep* 336; R, v. Cambridge 
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709. The visitatorial jurisdiction of the Crown is exercis^ by 
tho Lord Chancellor {H) upon application by petition (i). Like a 
private visitor, he is not bound by any particular forms of pro- 
cedure (k). Unless the petitioner can prove that the Crown is in 
fact visitor, the Lord Chancellor has* no authority to hear the 
petition (/). 

Skct. 6. — Sei-vice of Notices. 

710. All notices to tho governors, or members of or subscribers to, 
any charitable institution in England, whether incorporated or not, 
which by tho charter, statutes, or rules are required to be given, may 
be served through' the post directed to the address given in the 
list of governors, members or subscribers for the time })einQ in 
use at the chief establishment of the institution ; and evidence of 
the same being posted properly addressed is evidence of service. 
Notices need not be served on governors, members or sub- 
scribers outside the United Kingdom, notwithstanding anything 
to the contrary in the charter, statutes, laws or rules of the 
iiistiluLion (in). 

Sect. 7. — CtiSts, 

Strij'SEiT. 1. — Atioruftj-iUhtruh 

711. The Attorney-General never pays costs when be sues as 
an ollicer of the Crown in performance of a public duty, c.g., on 
behalf of a charity, even when be loses his case (a). 

Vniversity (17-2), S Mod. Kep. 118, 103 ; seo also Jt. v. nankin (ITilli), 8 Term 
Kop. 209; Doe v. Oartham n82.3), 8 Moore (c, p.), 368, 371. 

(h) Co. liitt. 96 n ; Slielford, J^aw of Mortmaui, p. 333 ; R. v. Rt. Catherine's Hall 
(Master) (1791), 4 Term Rep. 233, 244; A.-Q, v. Dixie (1807), 13 Ves. 019; 
A.^Q. V. Clarendon (Earl) (1811), 17 Vee. 498; Re Christ Church (ISG6), 1 
Ch. Aj^p. 026 ; aee Judicature Act, 1873 (.36 & 37 Viet, c. 66), s. 17 (0). It seems 
thtit the King inav rilso visit by special commissioners (Com. Dig, tit. Visitor, A. ; 
Shelford, liSW of Mortmain, p. 333 ; Edeti v. Foster (1726), 2 P. Wms, 326 ; see 
p. 287, ante, 

(i) F.r fntrte Wrunghavi (1795), 2 Yes. Jun. 609; A.-O. v, Black (1805), 11 
Ves. 191 ; Fx ftarte Inge (1831), 2 Russ. & M. 690; Re Queens’ College, Cambridge 
(1828), 6 Russ. 64; Re University College^ Oxford (1848), 2 Ph. 621 ; Re Christ 
Church, supra, 

(k) Queens’ Colleye Case (1821), Jac. 19. 

(/) Re Oarstany Church Town School,, Ex parte P^^der (\%29), § L. J. (o. 8.) 
(oil.) 172. As to the costs of petitions to iue Lord Chancellor, seo Ex rMrte 
Dann (1804), 9 Ves. 547 ; Re Beeftord Charity (Masters) (1819), 2 Swan. 470, 6.32 ; 
Qiattii^ College Case, supra, at p. 47 ; A.^0. v. Catherine liall^ Cambridge (Master^ 
ibid, at p. idl ; and p. 366, post. 

(m) Service of Notices Act, 1851 (14 & 16 Viet, c. 66) s. 2. 

(m) Sholfonl, Law of Mortmain, p. 474 ; A.-fj. v. Ashbumham (Earl) (1823). 1 
Sim- & St 394, 397 ; A.-(V. v. Dublin Corporation (1827), 1 Bli. (ir. 6.) 361, 352. 
H.L.; Ludlow CWpc^ration v. Greetthouse (1827), 1 Bli. (N. 8.) 48, H. L. ; A,-G. 
v. Chexter Corp(»ration (1661), 14 Benv. 338 ; Re Macduff, Macduff y. Macduff, 
[1896] 2 Ch. 451, 475, O. A. As to the general principle said to apply in courts 
of common law that ** the Crown neither receives nor pays costs,” seealso 
▼. fAmdon Offrpcraiivn (1850), 2 Mac. & O. 247, 271 ; R. v. Canterbury (Arch^ 
hishep), [1902] 2 K, B. 572; Thonuts y. Pritchard, [1903] 1 K. B. 215; Sanderson 
V. Biyth Theatre Co., [1903] 2 K. B. 633, 542, C. A. The Crown Suite Act« 1855 
(18 & 19 Viot. c. IK)), which provldee for the payment of coBte to or by the Oiown 
in certain prooetMliugs, doea not apply to ohaiitiee (A.-Q. y. Windsor (Dean and 
Cnsm*) {I860), 8 H. h. Qsm. 459. In the case of petitions of right costs may ^ 
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713. As a role m charity cases the Atturney-Qeneral is entitled 
to receive costs which would have been awarded to him os a private 
litigant. But in suits brought by him he is not entitled to receive 
costs where, if he had sued as a private individual, he could have 
been called upon to pay them (<i). 

W'here an application to Parliament to effect certain changes in 
the constitution of a charity is sanctioinHl by the court, the costs 
of the Attorney-General are allowed out of the charity estate, 
although tho application fails (j>). 

Costs may also be given him in interlocutory applications mode 
independently of the relator (q). , 

If a defendant who has been ordiTcd to pay tho costs of lhi< 
Attorney-General becomes insolvent, the costs may be ordered to 
be paid out of the charity estate (r). 

713. In administration suits where the Attorncy-Gcnonil is 
joined as the guardian of a charitable, or supposed charitable, 
legacy, he may be given his costs out of the estate, particularly 
if the estate is large (s), even if the procetHlings are unsuccessful so 
far as the charity is concerned {t}. 

714. If the Attorney-General, or any i>erson aiilhoriKod hy him, 
appears as the ros|)ondont upou any appeal made against an order 
of the Charity Commissioners (a), tho court may make any order 
res[)ecling the costs, charges and expons«is of the Attorney Cleneral 
or other defendant {h). 

715. Where tho Attorney-General hikes proceedings at the 
instance of relators, he is not allowed the costs of attending 
separately by his own solicitor (c) ; but if there is a suspicion of 
collusion between the relators and the defendant— r.;/., whei’o 
the same solicitor appears for both— application ought to be 
made to the court for leave for the Attorney-C iKtral to apiiear 
separately (d). 

716. Even when the Attorney-General does not appfjiir per- 
Bonally at the hearing of an action inKtituted hy him, the costn 
of his brief should be allowed upon taxation, on the ground that 


payable ioor by the Crown {Jamea v. R, (1871), L. R. 17 ¥!q. 602 ; Re Jiraiu 
(1874), L. R. 18 389; eee title Crown Practice). 

(o) A.~Q. V. London Corporoiwii (1850), 2 Mac. & U. 217, 26H. 

(p) Rf Red/fyrd Charity (1857), 26 L. J, (cn.) 013, C; A. 

(q) Sh«*lfor<l, T. 4 iwof Mortmain, p. 474; A.-G, v, Askhurnhnm {Karl) (1823), 
1 Sim. A St. 394. 

fr) A.-O, V. Lewii (1845), 8 Beav. 179. 

( 5 ) Hunter v. A,~0,, [1899] A. C. 309, 325, whore tho Aft<>rncy-Oorj#‘rnl 
attempted unsuccsesefully to eupport a judgment of tho Court of Appeal in 
lavour; and the court intimated that, if the o^tale had not largo, f^oMrt 
would not nooeeearily have been given to the AttfinicV’^looor.il. 

(0 Moggridge T. ThackweU (1803), 7 Ves. 36, 0^ ; A,-G. v, AMuruhartk 
(JSbr/), euprot at p. 396. 

(a) Charitable Trusts Act, I860 (23 & 24 Viet. c. 130), s. 8. 

(bj Ibid,, 8. 9. 

(e) A.-G. V. Hwe (1823)* Turn. A R. 328. 

(a) A,‘^0* V. T^\gge/lfon^s Htepilul (1855), S^to»,Jiidi;nira4te and Oidon, 6th ecL 

1290 ; A,-U. r /W, 
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the duty of the Attorney-General is distinoi from m«N| 
duty and responsibility of counsel attending at the hearing to 
argue the cause («). 

717. If successful in his application, thte Attorney-General is 
usually given costs as between solicitor and client (/),^ and in 
addition ho may receive charges and expenses properly incurred 
by him in relation to the matter (f/). But if the Attorney-General 
wants costs, not being costs in the matter, a statement must be 
furnished — in the form of an afiBdavit if the claim is contested— to 
the court, giving the ground of bis claim, though the actual hill of 
costs need not ho efubmitted to the court (h). 

('osls of particular proceedings taken and abandoned by the 
Atlornoy-Goneral in the course of an ex o^io action may be 
excepted from the general costs of the action (i). 

718. The costs of obtaining the fiat of the Attorney-General 
before taking proceedings requiring such fiat, and the costs of 
proceedings before the Attorney-General with reference to the 
withdrawal of his fiat pending an appeal, may be made costs in the 
action (J;), 

But where an application is made by w'ay of memorial to the 
Attarnoy-Goncral, without tho direction or sanction of the court, 
the court has no jurisdiction to order payment of the costa 
occasioned by it (/). 

719. Costs of persons who on public grounds give advice to the 
Attorney-General to secure the appointment of fit persons as 
charity trustees are not allowed out of the charity funds (m). 

720. Where the Charity Commissioners institute proceedings 
under the Charitable Trusts (Becovery) Act, ISUl (n), their expenses 


(f) V. Draj}er3' Co, (1841), 4 Beav. ;U)5. 

(./) A.‘(f. V. (1746), 1 Dick. 118; Mofjtjridyr y, Thadcwell (1603), 7 Ves. 
36, ilS MiUa V. Fanner (1815), I Mer, 55; A,‘G. v. Steivart (IH72», L. E. 
MKq. r " 

(;/) Fe Dulwich College (1873), L. E. 15 294. 

(/i) J bid, , per UuMiixY, M.li., at p. 296 : ** m-oTince of the taxing niaater is to 

determine iR'lieUier the costs incurred are px’opcny ebarg^ in particular matters, 
which arc specified ; but it is not his province to determine whether the trustees 
or tho Atfconioy-General properly emcMirkod in certain proceedings ; that is the 
province of the court ; and when the court has determined that they properly 
did so omhark, then the teeing master is to determine whether the costa charged 
for that purpose are pitiper/' 

(0 V. «'drd (1848), 11 Beav, 203, 208. 

.(fr) V. JMifax Corporaiim (1871), L. K, 12 Eq. 262. 

{l) A,*Q^ V. Harper (1838), 8L. J, (cn.) 12, where certain persons, who were 
kma file purchasers of an improvident lease of charity lands, presented a 
memorial to the Attomey-Geneml praying that the matter might be referred to 
the master to approve of a proper lease. No recent example at a memorial to 
tho Attoruev-Qmmral is to oe found in the Beports. 

(w) Re Glmcmkr CJiariUe* (1853), 10 Hare, App. I., p. iii., where prior to the 
appmntineut by the cou^ of new ^tees of a charity under the Municipal 
Cofiiorations Act, 1835, a public nqtxce was issued inviting parties to lay More 
the Attorney-General any objectiona or suggestions wi& referenoe to the 
proposed app<»)ntmeuts. 

{«) hiViLto, 17. - 
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MR pRyRblA in the some manner aa costs of the Attoruey-fJeneral 
in a charity matter (o). 

SirB*S£CT. 2 , — Tht 

m As the relator 'is answerable for coats, he sIiouUI bo. a 
person of substance (p). He may be directed to give security lor 
costs (g), but this is not done where he sues as plaintiff as well as 
relator (r). 

722. When proceedings are unnecessary (» , or are instituted 
from improper motives, e.g., for private revenge (0. or where wrong 
parties are joined (<i), the court may order the telator to pay the 
costs, or puch part as are occasioned by his misconduct. 

723. Where a relator totally fails in substantiating the case, no 
costs can be given to him — the utmost he can tlion claim is to be 
discharged without costs (/>). This rule is applied whvvo a relator 
acts bond jide but in error with a view to prolectiTig a charity (<0, or 
with similar motives seeks to divert charitable funds to purposes 
not contemplated by the trust (d). Even it his application is 
partially successful, the relator may not got his costs, wliero tlui 
proceedings have been conducted with unnoc(3Bsary exiicnse (V) — 
as, for example, where an action is brought when a petition or 
summons would bo suflicieiit (/). 

724. The relator in a charity action which terminates Huccossfully 
is entitled, where there is nothing to impeach the propriety of the 


(o) 64 Viet. c. 17, B. 3; see Jie Jims Corn Chariti/, [19(0] 2 Ch. 760. 

(p) A.-Q, V. Kviyht (1837), 3 My. & Cr. 164. For fonn of ccrtificato l>v tJjo 
relator's solicitor that he is poBsessed of substantial means mul able, if iiOCi>s,riar\ , 
to answer the costs of the proposed proceedings, see Daniers Chanoory ]*\)rrriM, 
6th ed., p. 34. As to the relator, see further, p. 323, an^f. 

(7) A,^0. V. Rochester Corporaiion (1680), Sholford, I t of Mortinuiu, 
p. 426. 

(r) -4.-^/. V. Kniyht, supra, 

{s) A,-G. V. (Rey (1738), 1 Atk. »35e, where the relators were rhajgod 
with costs on the dismissal of an information which sought specilio jjoi- 
formauoe of an agreement between throe executors, irueU'OH of a cliiirity, 
for giving to each a right to nominate to a third part of tho charity fiindH 
aWiutely; A.-Cr. v. Parker (1747), 3 Atk. 676: A.-O*. v. tivimrt (1748), 1 Vos. 
8en. 72 (information in contradiction to the rights of the clmrity us esiAib- 
lishedby its chai-ier); A.-C/. v. IJarUcy (1820), 2 Jac. & W. 363, 370. where 
an information was filed involving most expensive iixjuiries, contuiiiing 
gross imputations on the conduct of iftdividuals and; allegations not proved. 
Upon which no rehef was or could be given; A.-^/. v. MamfM (Rari) 
(1823), 2 Buss. 601, 638 (information containing unfounded chitTges agnioMt 
ofiicers of a charity); see South Motion Corporntion v. 6 Jl. h. 

Cas. 1, 39. 

it) A.-(?. V. MidfUeton (1761), 2 Vos. Sen. 326, 330 ; A.-O'. v. JJosanyuH (1841). 
1] L. J. (CII.) 43. 

(o\ A.-f?. V. Derry (1847), 11 Jur. 114. 

(6) V. Oylender (1790), 1 Ves. 246. 

(c> A.-O. V, Dolton (1796), 3 Anst 820; see A.-O, v. BosanquH, supra, 

id) A.-G. V. BraithwaUe (1886), 2 T. Ia, E. 66, 0. A. 

(s) A,-G. v. Cullum (1836), 1 Keen, 104, where no costs up to the hearing 
wstee given to the relators. 

{/) V. Hollmd (1837), 2 Y. & C. (kjc.) 683, where tho relators receivofl 

no ousts up to thebes^g; A.-<?. v. Berry^ 
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proceeding, and no special circumstances to justify a special order, 
to have his costs as between solicitor and client, and to be paid out 
of the charity estate the difference between the amount of such costs 
and the amount recovered from the defendant (fi). Under special 
cirpumstances a relator may also be- given his charges and 
expenses (/i). On the other hand, he may be allowed only costs, 
as between party and party, and no extra costs out of the charity 
fund whore the action, though partially successful, does not sub- 
stantially benefit the charity (t). Or, again, though costs maybe 
refused him, he may be allowed the moneys actually expended by 
him without the sanction of the master, if in the result the expendi- 
ture has been of use to the charity (k). 

A relator who, with the consent of the Attorney-General,.proceeds 
by action, when the relief desired might have been obtained on 
petition, may be allowed his costs (1). So also costs may be given 
to a relator who is changed before the hearing of the action (m), 
or to a relator who acts in error but with the hand fide intention 
of benefiting the charity (a). 

Where relators, owing to their peculiar character and position, 
are inca])ablo of adequately representing and protecting the interests 
of all the objects of a charity, persons who are not parlies to the 
Itrocoodings may he allowed to intervene in the proceedings, on 
the understaniling, however, that only one bill of costs will 1)6 
allowed against the charity estate (o). 


Spb-Sect. Z.-—Chitrily Trusten. 

Oencruiiy, 725. The rules with respect to the costs of trustees of charities 
are for the most part the same as those with respect to the costs of 
irustees for other purposes ( p). 

Thus charity trustees, who have not been guilty of misconduct, 
are eutitled to bo paid out of the trust funds all costs, charges, 
and expnnsos i)roperly incurred by them in the execution of or 
in connection with the trust (q). If the parties in an action, who 
are ordered to pay the trustees’ costs, are unable to do so, the 
trustees may recoup themselves out of the charity funds or 


(</) V, Benvkk~upoH~2'weed Corporaiiim (1S29), Taml. 239; A.-O. 

T. Krrr (1841), 4 Bear. 29T. 

(h) Ihid., at p. 303 ; Osborne v, Deune (1802), 7 Vcs. 424 (costs allowod he3'ond 
those taxed); v. Skinners’ Co, (1821), Jac. 029, 630; A.-O. v. Jl ’ihcheBter 

i\>Vf>oratum 3 L. «L (0.8.) (CB.) OT. 

(t) V. Fishtmmffira’ (13;j7), 1 Keen. oOl. See v. Jhummf/nd 
(ismi). 3 J>T. vSr War. 135. 

{1) A h'immorigtrs^ Cv, (1847), 10 lloav. UH. 

(/I -(?. T. Hithlkilph (1853), 22 L. J\ (o. s.» J M. Hut not where the sanction 

of the Atiorney-GoTioral is not first obtaiiiwl (,1.-0. v. Ihlland (1837), 2 Y. & C. 
(kx,) (i83. 

(w) V. Tyler (1838), Coop. Pr, Cus. 358. 

(*•) vl.-O. V, Boianmet (1841).“ 11 L. J. (CH.) 43. 

If) Shore. (1838), 1 My. & Cr. 31K. 

( p) Shelfoi-d, Ijaw of Mortmain, p. 467 ; Man v. BaM (1 382), 1 Vern. 44 ; and 
•ee A. (7-. V. Drummmd^ supra^ at pp, 163, 164, where SuGBEN, L.G., pointed 
out how in some ways charity trustees are more favoured than ordinary tmotoos, 
A» to the costa of trustees generally, see title Trusts axd Trustees. 

(y) A.-O, ▼, Normkh Oorporation (1837), 2 My. dt Cr. 406, 424. 
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Mtotd(r); and if they recover only party and party eosto Itom saot. 7. 
an opponent, they are entitled to reimburse themselvea out of the Costs, 
trust funds the difference between party and party and solicitor 
and client costs. Moreover, the right of trustees to costs as between 
themselves^ and their ecstuts que trustent is based upon contract, ^nd 
is not within the discretion of the court. Trustees, therefore, wlio 
have not been guilty of culpable neglect of thoir duty under the 
contract cannot be deprived of their costs («). 

Where the court orders charity trustees to pay costs personally, Tru*te«>« 
they may not pay them out of the charity fund. If they do so t<» 

they will be directed to refund the amount so misapplied, possibly 
with interest at 4 per cent. (/). ' 

726. Where a succession of charity trustees has for a long period Wbew 
acted wrongly but innocently in the administration of the trust, 

the court may refuse to visit the error of their predec(>SHors upon 
the present trustees by depriving the latter of their costs (a >, but 
the discretion of the court is guided by the circiiiustances of eucli 
case (6). So, too, if trustees take steps promptly to roniody an 
innocent and accidental breach of tru.st, they will tiul bu made to 
pay the costs {<:). 

Charity trustees ought not to be visited with costs because of 
the misapprehension of the Charity Commissioners us to the 
cou.struction of a pnhlic statute (</). 

The court may give charity trustees the costs of a successful ('■>(«.< of 
application to Parliament for an Act to regulate the charity, though 
the application is made without the previous sanction of tho ' 
court (e) ; or of an unsnccessfol application to which the cotisetii 
of the court has previously been given (/). 

727. Where a breach of trust has been committed tho triislcses uharMjr 
may be refused the costs of an inquiry into the matter, even whore 

the* breach has benefited the charity, though .ho fact that the 
property has been improved may be properly taken into account in 
disi)osing of the costs iff). 


(r) A.-O. V. Leu'it (1840), 8 Bcav. 17S>. 

(«) See Ciitlerell v. Stratton (1872), H Ch. App. 21)0, .W2 ; Ttimer v. f/tthfmk 
(1882), 20 Ch. D. 303, C. A. ; and titles Tat'srs and Tkusteks ; I’kacuck and 
Pkocet^ UIIX* 

(f) A,-0. V. I)avgar$ (1804), 33 Boav. C2I, 024 ; and lU Hi, PavVi 
(1870), 18 W. B. 448. 

(tt) A,-G. V. Drummond (1842), 3 Dr.^ War. 102, 183, wlutro the hud 

in error allowed Unitarians to participate in a trust pro|»cny euriliutid to 
another body; A.^0. v. Caiui College (1837), OL, J. (cu.) 282, where, nutwith- 
standing certain misapplications, the trustees and their predecessors hud 
accumulated a largo amount for the l)cneht of the foundation. 

(6) Sh(rre ▼. Wilson (1842), 9 Cl. & Fin. 3/io, U. L., where the trimfoca in similar 
<nrcumstauc68 were not allowed their costs. 

(c) A,-0, V. Drapers* Co. (18411, 4 Beav. 07. 

(d) Moore r. Clench (1875), 1 On. D. 447, 450, 451. 

(e) A.-O. V. VigoTt Douming VuUege Case^ cited 2 Rus-s. at p. 619. lh;t 

not where the application is unsuccessful {A.-U. v. Mamfidd (/.W) (1823). 
2 Buss. 601, 619); see also S.-Q. for Ireland v. PnlHn Corporation (1877), 
I L. B. Ir. 166. ^ ^ 

(/) Me Bedford Charity (1867). 26 L. J. (cu.) 613. 

]m) 8,-Q. T. Bath Cofjwratiofi (1849), 18 li. J. (on,) 276, 277, distinguisluug 
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728. Where in an action against charity trasiees charged with 
breaches of trust one cf t}ie trustees severs his defence and adopts 
the view taken by the plaintiff, he may be allowed to recover his 
costs as between solicitor and client out of the charity property, the 
costs to be recovered over against th^ other trustees as between 
party and party (h). 

729. If an action is rendered necessary by any particular instance 
of misconduct on the part of trustees, whether they be private 
individuals or a corporation (i), or by their general dereliction 
of duty, even where they liave not acted corruptly (*:), they must 
pay the costs occasioned by their improper behaviour (Z). Thus 
they may ho fixed with the costs of the action where they have 
cliiirnod unsuccessfully to be entitled beneficially to ..property 
ludonf^dng to a charity (tn), or have committed a breach of trust and 
acted in a spirit of animosity (w), or have wilfully suppressed evidence 
iherohy obstructing the course of justice (o), or have negligently pro- 
fcKHcd ignorance of matters which they niiglit have ascertained from 
an examination of their documents (p) ; or when they adopt a wrong 
mode of procedure (ff); or when, pending proceedings instituted for the 
purpose of having new trustees appointed, they appoint new trustees 
tlieinselves, such appoinimont being subsequently set aside (r). 


A,’U, V. Caii/6 Vi)lie<fe (1S37), 0 Ii. J. (CH.) 282. \rbere in somewhat siiniiar 
ciiTUinatances costs wore given to trustees who had innocently inisanplied tmst 
property to the advantugo of the charity; A.. (7. v. ArmiUhad (1864^ 19 Beav. 
<iS4, whoi'O trustees greatly exceeded the estimate authorised by the court for 
erecting a building. 

Hi) Ik SL Paul^s Srhool (1870). 18 W. R. 448. 

(4) K.i/,, an appointment of officials contrary to tlie terms of the trust {Salop 
Tuum V. A.-(y. (1720), 2 IJro. Pari. Cas. 402; A.dl. v. Carrinuton (Lord) (I80O). 
4 l)e O. & Sni. 1-10). 

{k) ICaat V. Hyal (1725), 2 P. Wins. 284; A,~U» v. Stafford f'orparation (1740), 
Uarn. (on.) 33. 

(1) Haherdauhra Co, v. A,-(l. (1702), 2 Hix). I»arl. Cus. 370 (negligent trustees 
onlored to pay costs of original suit and part of those of the appeal) ; A,-0. v. 
ir#y^oa (1810), Cr. Ph. 1 ; A,-0. v. Mercers* Co, (1833), 2My.& K. 654, whore 
a < orporation, trustoo of a charity, which liad failed to apply properly a number 
of charitable logaeios, was oixlerod to pay the costs of an infoiTnation mod against 
it, but not of the subsequent reference to the master to settle a scheme. 

(wi) A^-0, V. I)ra}»ers* Co. (1841), 4 Beav. 67 ; A.-C/. v. Christ*§ Hospital (1841), 
4 Bcav. 73, where trustees, who had for a lonj^ period administeiea charitable 
funds erroneously, on being called upon to administer them duly, unsuccessfully 
iiisirttod on their own rights adversely to the charity; v. ire^afer (1875), 

Ii. K. 20 Eq. 483, 492, where the trustees disregai'ded the opinion of their own 
counsel that the property was charitablf^ but the Attoraev-General, this being an 
ex ojgiQio information by £dm, did not press for costs against the trustees person- 
ally ; Stephm, Ootennan Sired (1888), 39 Ch. D. 492 (a test case instituted 
by trustee claiming that certain property was not charitable) : and see A.-G. v. 

Co. (1717), 1 P. Wms. 376 ; A..Q. v. Qihhs (1847). 1 J>e G, & Sm, iie 
iU St, PavTe Sdtool, supra. 

(n) V. Stroud (1868), 19 L. T. 545. 

(o) Hertford Jiorough v. Hertford Poor (1713), 2 Bro. Pari. Cas 377 

(p) A.-C, East He^ford Corporation (1833), 2 My. A K. 35. jk 8.-G, ▼. 

(^0 it was suggested that the court 
might be compelled to fix charity trustees with constructive notice <i£ a 
document which they had innocently failed to disdoee. 

( AX -BirS^T.) ^ ». '• ®~*«« 

(r) A.-G. T. Clack (IfjjiS)^ I Beav. 467, 
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SOf too, ehari^ tmtees on being removed from the trnsie on 
BOQonnt of their miecondnct may be orde^ to pay the cost of 
vei^ng the trast property in the new trostee8(«). Again, where 
trustees of a leligious congregation who refuse to retire on account 
of holding opinions incompatible with the terms of the trust are 
removed by the court, they will be made to pay the costs of the 
appointment of new trustees (0. 

^ Where trustees of charities or other persons are, on the applica* 
tion of the Charity Commissioners, attached and committed for 
contempt for neglecting to obey some proper order of the Charity 
Commissioners, they may be order^ to pay the costs of the 
Commissioners (a). 

730. ^here charity trustees, after having paid a fund into court 
and thereby discharged themselves from the office of trustees, 
prepare a petition to the court for a scheme to administer the 
charity, to which the Attorney-General refuses his fiat, the trustees 
are not allowed the costs of the abortive petition, though they may 
be given their costs in connection with a petition for the same 
purpose presented by the Attorney-General (b). 

781. As it ifl the duty o! charity trustees to render accounts 
without requisition to tlioso to whom they are accountable, they 
are liable to the costs of an action to compel an account, even if in 
the result the charity prove to be indebted to the trusteoH. lint 
if the accounts show that the trustees are not debtors to the Inist, 
no subsequent costs on either side will be given (c). So, too, 
trustees refusing to render accounts to the Charity CommiHsionera 
may be ordered to pay the costs of an order for committal (d). 

732. Trustees who without their consent are made plalntiiTs 
in an action are allowed their costs of having their names 
struck out ((?)• 

733. Where unjustitiable proceedings are taken against truKtees 
of a charity, the plaintiff may be ordered to pay the trustees’ costs 
as between solicitor and client, so that the charity fiinrl may be 
preserved intact (/ ). 


(«) Corporation v. (1720), 7 lUu. Pari. Cue. 2117, 2i5H ; /J.u 

parte OreenAouee (1615), 1 Madd. 92, 109. 

(<) V. JHurdocn, (1856) 2 K. & J. 571. They will iKit Le niadn to py 

costs where they retireyoluntarily, though wbether tHey will r^tceive thwn jh a 
question for discretion of the court, and may depend uxiun Uio circumstaua^s 
of their retirement (tfttd., per Wood, V.-O. at p. 573). 

(a) Charitable Trusts Act, 1853 (16 & 17 Vict. o. 137), s. 14; Chuniuhle 
Trusts Amendment Act, 1855 (1$ A 19 Vict c. 124), s. 9; Jic Fleet 

Bired (1877), 35 Oh, D. 147, n. ; for form of order, see Iln (Hkhrid Kdw.fUi<mat 
Trudf [18951 1 Gh. 367 ; and p. 303, ante. 

(h) Jm Ptma/r and Blackwall Free School (1878), 8 Ch. D. ^>43. 

(e) A.-a. r. OMe (1847), 2 Ph. 327, 


% 


Be Gihhriit Bducational Trud^ enpra. 

(e) A.-G. T. (1838), 2 Jur. 1060. 

{/) Edmiborough v. Canterburv {Archbiehpp) (1826'>, 2 Russ. 93, 112 ; A.-G. v. 
CmMM (1843), 2 T. A C. Ch. vak. 155; Andrem v, Barnea (1888), 39 Vh. I). 
138. a A. ; see A.-G. v. Holland (1837), 2 Y. A C. (a*,) 683, wher*» an 
iltbnmitioD which contained false ehaifes against the eaisting trustees uf 
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734. Where owing to a breach of condition by charity trusteefl 
part of the charity projierty is held to be forfeited, the trustees are 
not entitled to their costs of an unsuccessful appeal against the 
decision, the only fund out of wrhich such costs would be payable 
being no longer in their possession (g). • 

736. A municipal corporation, as altered by the Municipal 
Corporations Act, 1835 (/*), is legally the same corporation under 
a now government, and the liabilities of the old corporation pass 
with the corporate property to the new*. The latter, therefore, is 
liable for the co.sts of an action brought against it to remedy 
a breach of trust ‘committed by the former, though the members 
of the new corporation are not personally delinquent (i) — or at any 
rale, in such circumstances, it is not entitled to receive co^ts(A;). 

736. When the official trustee of charity lands has been made 
a parly tu legal proceedings the plaintiffs have been ordered to pay 
his costs (/). 

Sou-Skot. 4 . — Cmtt in Bdation to CharihiUt UifU htj H’W. 

737. As a rule the costs of an administration action occasioned 
by obsciiiity in a will, e.g., to determine whether a particular 
cburitaldo b(<quest is valid {m), are payable out of the testator’s 
roHidiiary personal e 8 tato(w). Such costs are included in the words 
“ lostauieiitary expenses,” a direction as to which is often included 
in wills (o'). 

If a dispute arises between persons claiming a charitable legacy 
and persons claiming the residue as to whether the legacy is or 
is not pajublo, the costs of the litigation are payable out of the 
c.state(p). An executor cannot by paying a disputed charitable 
legacy into court roliovo the residue of its proper burden ( 7 ). 

738. It executors admit n legacy to be payable and sever it from 
Uhl rsiate, and a flispnte aftorwarda nriaea between the persons 

(MilpaMe misninnaKfiiaont was in fiart diViniascd wiUi costs, though tho earlier 
part of the iiiforinalion was sucoessful. 

(//) A.-iK V. Oruiuytr (ISoP), 7 W. 11. 6SK 

{fi) {) & 6 Will. 4, c. 7ti. repealed by Municipal Corporations Act, 1883 (46 & 
47 Viet, c, 18). 

\f) A.'0» V. Lf%c€si(r Cvrporaiton (1840), 9 Beav. 646; A.-O. v. ^'eucaifU 
(\*rporafioH (1842), 5 I3eav. 314. 

(/•) A.-O, y Kerr (lt>40), 2 Beav. 420. StfO now tho Public Authorities Pro- 
tection Act, 1893 (»iG &\fu Viet. c. 60^, s. 1, limiting the time within which 
such an aMioii may bo brought . and title Prnuc AriHORiTiBS ani> Pubuo 
t IrVICIKBS 

(/> Rt Church Paiiynnar Trust, Laurie v. [1904] 1 Ch. 41. 61, wher«» 

tho plaiutiila failed in their summons and were ordered to pay the costs of 
the ofioial trustee. 

(m) Kirhhank v. Hwhm (1819), 7 Price, 212, 222; A.-fif. v. Hinxman (1820), 

2 Jao. A W. 270, 278 ; Gihlett r. lIU*son (1833), 6 Sim. 662 ; Daly v. (1860)1 

111. Oh. K. 41. 

(n) PhilpoU T. St, Chforye' $ liosfyitaJ {Gfvemcre) (1867), 6 II. L. Cas. 338, 
374 ; Tri73,rii v. Squirt (1812), 13 Sim. 212; Daly v. A..(?. (1860). U I. Ch, & 
41, 49 , and see title Wills. 

(c) Petitty V. Penny (1879), 11 Chi D. 440. 

(j») A. -(7. V, Lawee (1849), 8 Hare, 43. 

if) JKrktti (1878), iKai* X). 676, 681, 
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to whom or some of whom the legacy belongs, and the court has to 
decide to whom it belongs, the legacy bears the cost (ri. Thus, 
where executors have appropriated a charitable legacy and divided 
the residue, the costs of a suit to secure the legacy must be paid 
thereout («). But the more fact that executors have set apart a spm 
to meet the legacy, if payable, does not constitute a severance (t). 

An admission by an executor of assets for tho payment of a 
charitable legacy extends to an admission of assets for the payment 
of costs to secure payment of the legacy, if the court thinks fit to 
direct them (u). 

739 . Where a testator occasions difficulty to his executors in 
administering his estate by misdescribing a charitable institution 
which he intends should receive a legacy, and more than one insti- 
tution claims the legacy, the costs even of the iinsuccessful 
claimants, as between solicitor and client, notwithstanding tho 
opposition of the residuary legatees, are payable out of the estate, 
except where in the opinion of the court a claim is hopeless and not 
made bond fide (o). 

740 . Where the heir-at-law is made a party to an administra- 
tion suit relating to a charity, and raises no improper point, ho is 
as a rule, though not as of right (b), allowed liis costs ns between 
solicitor and client, even where his claim does not succeed (<■), and 
he may be allowed charges and expenses as well (d). But if he 
brings an unnecessary suit tho costs are payable out of tlie real 
estate (>■). And if the heir takes procefKiings against rcKiiiunry 
devisees suggesting n secret void trust for charitable j)uri»iiH('s and 
produces no evidence in support, lie is saddled with tlie costs (j ). 

Similarly next of kin are trequcntly (//), though not as of right (/i), 
allowed costs as between solicitor and client. 

741 . The rule that the costs of an adrainis 'ration suit are 
payable out of residue generally, and not primaril.. out of a lapsed 
share, applies when such share is given to a charily and la]>scs(/). 

(r) A.-G. V. Lava (1849), 8 IIhio. 43; He Lyalt (1897), 13 T. 1,. 11. :17:I 
(ambiguous bequost to charitablo institution -wrongly doscrilHid) ; cofii)>ai'o He 
ClarU (1907), 97 L. T. 707 ; and bp.o M. 8. C., Ord. 85. r. H ». 

(*) Oavematee' Benevvlent InstitiiiuiH v. Hiieln-ii/ynr (1851), IH I’-'av. 407. 

(/) A. *6'. V. Lttwa, supra. 

iu) PhUanthropie SocMy v. fJobean (1833), 2 My. & K. 3.57. 

(0) He Clarice, supra; ‘and compare He Lytii, mipro, whore the cwis wero 
made payable out of the legacy, presumiably on thofgrouiid that it hiid ln>cii 
eevered from the estate. 

(1) Whicker ▼. JIume (1851), 14 Beav. 509. 628. wbnrc the h*'ir got. parly and 
party ooete only : Arta v. Emanuel (1861), 9 W. It. 360. 

(«) A.-O. V. 'Haberdashers' Go. (1793), 4 Bro. C. C. 178 ; Cnrne v. Cyr. (I ■'•I 1). 
17 Vee. 462 ; A.-G. v. Kerr (1841), 4 Bcav. 297, 299, Jama v. daws (t849>. 
11 Itov. 397. 

(<i)A. •Q. V. Haberdashers’ Co., supra; A.-G. v. Kerr. *)'/ ra. 

(e) Leaeroft t. Maynard (179n, 1 Tee. 279. 

{/) Paine v. Hall (1812), 18 Tee. 473. 

(W Gaffney t. Heeey (1837), 1 Ur, A Wal. 26 ; farter v. Orem (1837). S 
K. * i. 691, 608 j Lewis r. AHmby (1870), 18 W. It. 1127. 

Ih) WOkinson v. Barber (1872), L. B. 14 Eq. 96. 99. 

(0 BUmn r. Bell (1877), 7 Cb. B. 382 ; eontri, Tafar r. Mogg (1838), 27 L, ) 
(cm) *W : and W Vt Taylor (1839), 29 fj. J. (cp.) 889, 
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BfJfi-SflOT. — payment and Apportionment of Coate payable out a/ 
Charity Eatatu, 

742. A mortgage (k) of the whole or part of the charity estates 
may be ordered fur the payment of costH. 

Sometimes the payment of costs mky be directed out of the 
income of a charity fund (f). 

743. Where payment of costa is decreed against a charitable 
corporation, which is entitled to a fund representing the proceeds of 
sale of part of its property, the party to whom the costs are payable 
may charge them u^on that fund (»<)• 

744. Where proceedings are taken in respect of one only of 
several gifts belonging to a charity, the costs should in "the first 
instance fall on tlie property which is the subject of the proceed- 
ings. But a different provision may he made if justice to the relator 
or the interests of the charity require it (n). 

746. Tho costs of settling one scheme for a number of charities 
are apportioned rateably, though primarily they may be made pay- 
able out of a fund not belonging to all the charities (o). AVhere a 
charily includes two classes of estates, buth of which are the subject 
of proceedings, the costs of establishing a scheme for the regulation 
of one estate only ere Iwrne by that estate (p). Similarly, where 
several disUnct charities are vested in the same set of trustees, the 
costs of procee<liugs relating to one charity alone must bo borne 
entirely by Unit charity (q). 


8t^lJ-SEcrr. 6 . — Coata vfhrre Charily Land ia iaJeen rampuhorily, 

CobU payable 746. Where promoters of an nnderialiing (?•) take land belonging 
by promoien. charity compulsorily under any Act incorporating the Lands 
(Uauses Consolidation Act, 1845 («), the court may order them to 


(A) V. Atheretone. School {(iovernora) (1833), Shelford, Law of Morfcniain, 

p. 478 ; T. St, David's [liiahop) (1810), Ee Lambeth Charities (1853), 

S«toii, and Onlera, 6th ed., p. 1290; A,^0, v. York {Archhiahop) 

(1853), IT lieav, 405; A.^C, v. AfardocA (1856), 2 E. ^ J. 571. Possibly 
even a sale of part of the charity estates might be ordered by the court for the 
same pur})OBe under its general power to authoriso a sale of eWrity lands iA.*G, 
v. Nrwark-ttpoit^Tieiit Corporation (1842), 1 Hare, 305 ; A,-0, v. Neihercoat 
(1840), cited 1 Hare, 400). 

(/) A,-(i. V. Smythiea (1853), 16 Beay. 385, whore the costs of an application by 
» now master of a hospi^. for payment ^>£ tho income of a fund m court was 
held paydijk out of the income. 

(m) V, Thet/ord Corporation (1860). 8 W. K. 467. 

(n) A,’fT. V. Kerr (1811), 4 Bcav. 207, j^er Lord Lancuule, at p. 303, 

(o) He StnjffttrU Charities (1858k 26 Boav. 567. For form of order apportioning 
costs, see Be Saffron Walden Cnarttiea (1857;. Seton, Judgments and Orders, 
6th ed., pp. 1289, 1330, 1351. 

(p) A,-G, y. Skinners' Vo, (182^, 2 Russ, 407, 446. 

( 9 ^ A,-(L y. Grainyer (1859^ R. 684. 

(r) See title CompVlsobt Purchase and Compensation. 

(«) 8 ft 9 Viet. 0. 18, a. 7. The sanctiou of the Chanty Oommissioners to a 
,ttle under this Act is not required (Charitable Trusts Amendment Act, 1855 
"‘6 ft 19 Viet, c, 124), s. 29 ; TAovnot's Jloepital {Governors) y. Charing Cross 
iSfti. Oth (1861), 1 John, ft H- 400, 406 ; see Be Mason's Orphanage and Tjtmdonand 
iforth Fr«f|K«rn Bail, 1 Clh. 596, 599, 0. A. ; and ppi 218, 219, attftri 
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pay the costs of the followiug matters, incloding all reosouabU ind* 
dental charges and expenses, namely, (1) the costs of the purchase 
or taking of the lands, or incurred in consequence thereof, other 
than^ such costs as are otber«rise provided for (t) ; (2) the costs of 
the investment of the purchase-money in Qovernment or real 
securities (a) and ol the rd-investment thereof in the purchase of 
other lands, and the costs of obtaining the proper orders fur any 
of the purposes aforesaid, and of the orders for the payment of the 
dividends and interest of the securities upou which such moneys 
shall be invested, and for the payment out of court of the principal 
of such moneys or of the securities whereon the same shall bo 
invested, and of all proceedings relating theseh) except such ns 
oi'e occasioned by litigation helwcen adverse claimantH («). The 
costs of* one application only for investnieiit in laud uro allowed, 
unless in the opinion of the court it is fur the hiineht of the parties 
interested in the moneys that the samo should he invested in the 
purchase of lands in different sums and at different times, in w'hich 
case the court may order the costs of anj' such investments to he 
paid hy the promoters of the undertaking (/>). 

747. The cost of a couveyaiice to a charity of laiuls purchased 
out of moneys paid into court under the Lands Clauses Coimolida* 
tion Act, 1845, including enrolment (c), is payable hy ilio promoters 
of the underlakiiifi (r/). So also the promoters hear the cost of 
applications by (diaritiea to have money })aid into court invested in 
redemption of land tax(^'), in robuildinf^(/) or in ercclin^ temporary 
l)uildings (//), or in improving the water supply of a town in which 
the charity property is situated, in a case where the trustees have hy 
a former order been directed to apply the money for that jiurpose (//). 


(() Seo Lands Glauses Consolidation Act, 1845 (8 & Virl. r. 18;, h. HO. 

(u) They in urit also ]ihy the incroasod cost (biokonigo el< of interim iiivevl- 
ineiit in other sociintit*s Hanclioned by iljo court (Ji*: Oast /fr : UM>1] 1 Gh, 
and they may be ordered to |)uy the cojits of a second iijt< urn invoetmeut (A'e 
.Vtn^tojrs Charity (llXHi), 22 T. \u It, 442;. 

(a) Lands Clauses Consolidation Act, 1 845 (8 & 9 Viet. c. 1 8), m, 80. Am to wlml 
is aaverse litigation, see Re t'leryy Orphan Oarporaftijn, flHWI j 3 Oh, No. 

(5) Lands Glauses Consolidation Act, 1815 (8 ^ \l Viet. c. 18). s. SO. Tlio 
costs of more thiin one investment were allowed in Itr St. RarthalmHew's I/mpital 
(7Vwsfer«) (1859), 4 Drew. 425 ; and AV mrte lloapiUd of St, Katharine (1881), 1" 
Ch. D. 878. See also A’j: parte ChrtBt's JJonpitai (18»M), 2 Horn, k M. 

169. See further, title CoMruLsoiiY r*URCUA»K axi» Compknsation. 

(c) Be Christ* $ HotpiUd {Oi/vsrnors), reported on this point (1864), 12 W. 11. 069. 
la) liands Clauses Consolidation Act, 1845 (S & 9 \*ct. c. 18), s. 82. 

(e) IU L(mdon^ Brighton owi South Coast Rail. Co. (1854), 18 I»f$av. 608; Rs 
Qwt^i Camel (Vicar) (1863), H W. It. 503; Be Btthhhnn Hottjntal (1875;, 
L. R. 19 457 ; Ex parte Hospital of St. Katharine, nnpra. 

{/) Be Southampton and Dorchester Railway Act, Ex parte Thorner'e tJharity 
(1848), 12 L. T. (0. S.) 266 ; Be Kent Coast Bail. Co., Kr, parte Canterbury {Ihan 
Ofid CiUotor) (1862), 10 W. B. 505; Be I^minyton Baptist CharA iTruLstees), [18771 
W. N. 226; Ex ports Jesus College, (kmhridge (1884), 50 L. T. 583; Ex fmrU 
St. Alphage (Parton), 55 L. T. 314. But see Be BurJeinyhamshire Rail. Co, 
(1860), 14 Jur. 1050, where the costs of obtaining orders for the investment 
of puicbase-money in alterations of almshouses were not onlered to be l^rnt 
by the nromoters. 

la) Rel^„ Tlomtui* Hospital (1803), 11 W. E, lOlH. 

' (A) RsLaikroppU Charity (1866), L. E. 1 Eq. 467. 


asi 

6ect. 7. 

CMtS. 


OoHi uf 

convpyuncc c»f 
land pur- 
cliHseit with 
prooeecli of 
o<iiki|»uliiory 
Halo. 



86a 


CsAumts. 


Sbot.T, 

Costs. 

Appol'tiun- 
meiit between 
■overifcl 
purchasern. 


Drokcrago on 
inlerim 
iutesiun ah. 


Petition Tor 
transfer to 
oflicial 
tjusleea. 


Tosts due to 
appointuieiit 
of new 
ti'U'iteeA. 


Where 

r)<‘hcuie 

•uperfetuM. 


The costs allowed on a re-investment in land are those payable 
by the purchaser under<aD open contract (t), 

748. Where land belonging to a charity is taken by several 
public bodies and the purchase-moneys are re-invested in land, the 
general rule is that the costs are borne by the purchasers in equal 
shares {k). But where the system of scale fees is adopted in the 
purchase, and there is great inequality in the amounts respectively 
contributed by the various purchasers, the costs with reference to 
the scale fees, ad valorem stamp and surveyor's fee are apportioned 
according to the amounts contribuftid, hut all other costs are paid 
equally by the purcJiasers (1). 

Where charily lands are being purchased as an investment out 
of moneys paid into court the promoters are not liable for extra 
cfjsts, the payment of which has been voluntarily undertakeit by 
the charity {m). 

749. The promoters must pay the brokerage where an interim 
investment in stock has been made and the investments are sold in 
accordance with an order for payment out (n). 

750. A petition by charity trustees for the transfer to the account 
of the otlieial trustees of charitable funds of a fund paid into 
court and invested in Government securities is regarded as a 
petition for payment of money out of court, and iho promoters 
are liable for the costs of the application (o). 

But after the fund has been paid or transferred to the onieial 
trustees of charitable funds, the costs of the subsequent re-invest- 
ment are not payable by the promoters (p). 

751. The promoters are not liable for costs, where the dividends 
arising from a fund in court have been ordered to be paid to existing 
trustees of a charity and a fresh application to the court is rendered 
necessary owing to the appointment of new trustees (q). 

752. Wi,ere after land belonging to a charity has been compul- 
sorily taken and the usual order for investment of the purchasu- 
inoney and payment of the dividend to the then trustees of the 


((■) Ex parte Thavie’e Gharily {Tnuteee), Q905] 1 Cli. AOS. 

(f, ) Jix parte London {Bithop) (I860), 2 Da Cf. F. & J. 14 ; Er parte Trinity 
CMtye, Cambridue (Matter ate.) (1868). 18 T,. T. 849. 

U) Kx parte Ukntt'e HMpiUd {Qovtmere) (1864), 2 ITcra. & liC. 166 ; Ex parte 
St. Matiholofnaw'e noepital (Owemore) (18Td), L. B. 2U Eq. 369 ; Be liiekoptyate 
Eoundation, [1894] 1 Cb. 185. 

(to) Be Nmrth Btajfordekire Bail. Go., Ex parte Aliayer (Ineumbetit) (1851), 
S W. B. 924. 

(tt) Be Magdalen Ceihge, Oxford, [1901] 2 (]lh. 786. 

(o) Be BtmM Frm Oraimmar School Eetatee (1878), 47 L. J. (cb.) 317 ; Ex 
jtarU Bithop Mmlit Eor^M Trutt {Trueteet) (1881), 29 W. B. 462; Be St. 
Alhane, (Food Street (Jtector) (1894), 66 L. T. 51. Sea -Be Loudon, Brighton, and 
South Ooatf Bail. <%. (1854), 18 Baev. 60S. 

(p) Ex parte MUkop Matufe Horfidd Trait {TrueUee), eupra. 

(q) Be Audonehaw S^ool (1863), 1 New Bap. 255. It u othwwiae where the 

ehsnty baa bean teoonetitoted under a sebeme (Be Shahetpeare Wim School 
0.919), 12 Cb. D. 178) ; eompeie Be St, Eaufe Schools, IVnehiry (1883), 52 
It, 3. (OB.) 454. . 
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sharitj has been made, the oonstitution of the oharit; is altered hy 
a scheme, the promoters may be directed • to pay the cost of 
au application for payment out of part of the fund li> cover the 
expenses of the new scheme (7-). Ag&in, wliere in such a cose an 
application is made to sanction a scbeino applying the purchase' 
money ey-prea and for payment out to trustees to carry out the 
scheme, the costs, so far as they are increased by the necessity 
for a scheme, may be excepted from the costs ])ayabl6 by the 
promoters (•). 

753. If the Attorney-General is a necessary party to an appli* 
cation under the Lands Glauses Consolidation A«t, 1815, his costa 
are payable by the promoters {t). 

4 

754 . JVhere the applicuiion bj- poiiiion is under the oirciimstancoB 
(theaper and more expeditious tlian by sumnions, the costs of the 
former procedure are allowed ; but the option of proceeding by 
petition or summons is at the applicant's risk (a). 

765. Where the legal estate in charity lands taken under the 
Lands Glauses Consolidation Act, 1845, is vested in the ofilcial 
trustee of charity lands, and the price has boon fixed by arbitra- 
tion, the official iriistees of charitable funds are under no 
obligation to receive the purcliase-moncy, if tendered, so as to 
relieve the promoters from the cost of payment into court and 
investment {h), 

766. A charitable corporation empowered by a special Act to 
acquire land compulsorily is not an undertaking " within the 
meaning of s. 1 of the Lands Clauses Consolidation Act, 1815. 
Consequently that Act is not incorporated in the Bi)ecial Act, and 
no such order as to costs as above mentioned can bo made against 
the corporation ((;). But the court has power to make a similar 
order under the Judicature Act, 1890 (d). 


(r) Re Shahcap*Hirc Walk School (1879), 12 Ch. I). 178. 

{a) Re St, raid* a Schmday FiuHhury (1883), 62 Jj. J. (cir.) 404. 

(t) Re London^ Rri^hton, and South (Joaat Rail, 0». (18fV4), 18 Boav. 608, 

» (a) Re Bethlehem and Brideivell Jloapitah (1880^, 30 CJh, D 341. Ex 

parte JesuB Colltue^ Cambridge (1864), 00 h. T. 683 ; v. Si. John* a llvapital, 

Baiht [1893] 8 Ch. 161 ; and see p. 331, ante. 

(6) Re Leeds Grammar School, [1901] 1 Ch. 228. As paymoni to tho Official 
Trustees relieves the promoters of the expenses under s. of the liunds (^iBUses 
Oousolidation Act, 184.3 (8 & 9 Viet c. 18), of paynieiit into court and invfiBt- 
nicnt, the practice of tho Charity Commissioners is not to sanction sur.h puy- 
mant unless the promoters consent to make some small oxlru ])Hyiuent — 
l^erally from 21 to 6 j>eT cent, on the amount of the fund-^for the benefit of 
me chanty. Tho practice of the Commissioners is similar in case of an applicoo 
lion for payment out of court or transfer to the official tnisW^s. 

(c) Re Sion College, Ex parte London (krporatum (1887), 67 L. T. 743. 

(d) 53 & 64 Viet c. 44, e. 6 ; see ffe Fisher, [1894] 1 Cli. 63; Jie Sdnnarr, 
[1902] 1 Ch. 326. 328, C. A- Prior to the Supreme Court of Judicature Act, 1890 
(53 & 64 Viet. c. 44), the court had no power in such caj»es to order the costs of 
dealing with the purchase-money of lands so acquired to bo paid by the ccr^ra- 
tiem, MttlisMi there was an express provision for that purpose in the special Act 
(lts_ St* JJwuitan^B^tndhe^West Charsty Schoole (1871), !-*• S. 12 1^. 637 j lie 
MiiU* MsMe, Ex pawie Cemmiseionere of Worhe (1886), 34 Ch. D. 24, C. A.]. 
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Sur-Skot, 7. — Mi^^fUaneous JProift$ion$ a$ io CaU. 

757. The (’liarity Commissioners may order a soliciior’a bill of 
costs for worlc done on behalf of a charity or of charity trustees to 
be taxed by tho taxing masters. If the bill is reduced by one-sixth 
ot the amount, or more, the solicitor pays the costs of taxation ; 
otherwise these costs are paid by the trustees out of the charity 
funds. The Commissioners may also at any time within ax months 
of the payment of such a bill by charity trustees, if satisfied that 
it contiiiuH exorbitant charges, order it to bo taxed, and any amount 
liixed otT such paid bill must forthwith be repaid by the solicitor to 
tlio trinslccs (<■). 

758. I n matters of equitable jurisdiction the court has power to 
order an imsuccessful litigant to pay the costs of the' action as 
between solicitor and cliontp(/). In many cases such costs have 
Ixien allowed out of a charity fund to all parties (g), or to some of 
thorn (//). iJiit there is no rule binding the discretion of the court 
in tlic matter of costs (()> though it has been said in the case of a 
so.tUoiuent of a scheme liy tho court that it is not customary to give 
cubts l)(,tttoon solicitor and client except with consent (A). 

759. Though interest is recoverable (/) on costs which one party 
i.s oi dorod to pay to another, it i.s not so recoverable on costs directe<l 
f'O he raised I'ut of a charity estate {in). But the question is one for 
tlio di.si'rotion of lliu court under its geneial jurisdiction as to 
c<is(,s (a). Under the Solicitors Act, 18(30 (o), payment of costs 
already taxed may ho ordered with interest at 4 per cojit. (p). 

760. 'I’ho costs of malting an nn8iicco.ssful application to the 
courL in a charity matter may ho given out of the charity funds, if 
llicro aro suhstantial grounds for tlio application, tliougli it may be 
induct'd by private interest (</), or even it the grounds of tlie apidi- 
cation aro based on a jUe misconception of law (r). But the 

(0 rhitvitfiMo Trusts ^XmcMKhnoiit Act, (J8 & li) Viet, c, 12-1), 8. 40. 
Thu (\»inMus!!iiouer8 in |ir;u:tu'.o*exaniiTi 0 bills of costs and niako such deductioufl 
«N il><*y thif k tit. Uiiloss tho solicitor acqiiiesc<j.s in ibo dod notions or gives a 
oxpliuiutiviii of tho items deducted which results in their roatorntion, 
tl'n bill i.< onlercd to be taxed. In some ctises the Cominissionors oi-dor taxation 
at oiM'o. Sco goiiorally, as to taxation of costsy title Solicitors. 

(/) ••( )..(/■««•» V. Jiarnet (IS88), 39 Ch. D. 133, 0. A. 

(.</) V. Carte (1746). 1 Dick. lUl; MtH/yrid^e v. Tluirkwrll (1862), 7 Vos. 
TiJ;, 88; Ift>rt/ord {litshop) v. Adarm (1802), 7 Voa. 321, 332; Mills Farmer 
(!8ir)), 1 Ider. 53; v. Htvey (1837), I Dr. & Wal. 25; Wickhams, 

Both \^Mitrnuie) (1863), 1#. It. 1 Ea. 17, 25, 

(h) A:’G. V. SUmjrt (1872), L. It, H Eq. 17. 

(0 Aria V. Etmuntel yl861)« 9 W. E. 366; v. Barber (1872), L. IL 

14 Kep 96. 99. 

{k) Muviin V. Maugham tl844), 13 L. J. (cn.) 394. 

(/) iSeo Judgments Act, 18 iS (1 & 2 Viot. c. IIU), ss. 17, 18. See the non. 
clmrilahlo ©iso Taglvr v. Hue, [1894] 1 Ch. 413 ; and title Cf>STS. 

(m'\ V. Ndhercote (1841), 11 Sim. 529. 

in] A Mr, V. 5f. David's (I Uhop) (1849), Seton, Judgincuts end Orders, 
CUi od.. pp. 1290, 1306, 'whore 4 por cent interest wa.s given. 

(o) 23 tV 24 Viet 0. 127. See title Solicitors. 
tp) I fdti., t\ *27, 

(v) Fftipersitg Gi/i (JH60), 2 Do O. .F. & J. 529, 

^r) H« BitUm's Chari^ (1907), 77 L. J. (CJl.) 197 
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MSta of vaxatioos proceedings (#), or of preparing a potifeion under 
the Oharities Freeware Act, 1812, to whic^ the Attorney -General 
refuBes his fiat (f), or of presenting a petition undtT the same 
Act («), where, the case b<»ing complex, an action woulil huvo been 
the proper mode of procedure {h), are not allowed out of the charity 
funds. In some cases HinsiTccessful applications in charity lualtDrs 
are dismissed without costs (c). 

Where, an unnecessary party, by setting up a claim, rimdora 
service of a petition upon lilm necessary, costs will not bo ]>aid 
to him out of the charity fund (d). "Where a person who is per- 
sonally interested in a charity attends proceedings before a mastor, 
he is entitled to his costs. If not so intcroslod he ought not to 
go before the master at all ; at any rate, if bo does attend ho will 
not get his costs out of the charity fund (c), unless ho can show 
that the charity is likely to derive benefit fiom his attendance (/), 

761. There must he a substantial ground for an appeal by 
defendants in a charity suit to exempt them frojn ])aynuint of 
costs if the appeal is unsuccessful (r/). Asa rule, in the case of 
appeals, costs of all parties should not be givtni out of the charity 
funds, as such a practice tends to encourage gn)un(llessappeJilH (//). 

In the case of an appeal from an order of the Charity Com- 
missioners, the court may make any order respecting the costs, 
charges or expenses incident to the appeal, and may also. h(?fore 
hearing or proceeding with it, require from any a])pellant other 
than the Attorncy-fjCTUjral proper security for such costs, charges 
and expenses as may he evoutually payable by the aj»pelhint (i). 

Persons appealing from an order of tln^ county court made 
upon any api)lication under the Charitable Trusts Act, lHr>;k may 
be required by the Charity Commissioners to become bounti with 
two suflicient suretifis, to ho apjnoved by the registrar of the 
county court, in any sum thought reasonable l‘’-' the (’harity 
Commissioners, to pay such cost.s of the proc<^oding. on the ap|)eal 
as shall be ordered to be paid by such appellant, an 1 also (if the 
Commissioners think fit) to indornnify the charity against the costs 
and expenses of attending such appeal (k). In case of non-payment 
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U) Re Cherhey Marhi (1819), 6 Price, 2C1, wh'^re there w«8 grout delay in 
bringing forward charges of breach of tnmt agiiiiiMt the reprosonUitives ol 
deoeoM trustees and the petition was accordingly hold vexatious. 

«) Re pMdar and JJlackwall Free School (1878), 8 Ch, I>. 54 .i. 

(a) In Ludlow Gorpuralton v. Oreenhvv^ (1824), 1 s.) 17, II. h., it was 

kud down by Lord Eli'OW and Lord Hxdesdals that Itowilly’a Act was nioaut 
to apply to umpie case. only. 

*(6) Re PhiUi^'e Charity (ISSn, 8 Sim. 391. 

(<i A.-0. T. Stewart (1872), L. E. H Eq. 17, 2.1, 

(<Q Shrewtbury Schord (1849), 1 Mac. & G. 8<i. 

fe) Ibid., per LorlJ CoiTBlfHAM, L.O., at p. 334. , , , 

(/) Ibid, at p. 83o. Sec alro E. 8, C„ Oid. 66, rr. 40—13, as to cohIs o! 
attendances at ebambevra, ^ . 

to) A.*0. r. Roeheeter Cfurporaiion (18^), 5 Do (}. M. & O. (9(. 

Brttce V. Deer {Preebytery) (1867), L. R. 1 11. L. Sc. & Div. 90,/ier Lord 

OnilrwoaTSt at p. 98. _ 

(•1 Charitable Trustt Act, 1860 (23 & 24 Viot c. 136). ^ ^ . 

(8) CJharitabl© Trusts Act, 1863 (16 A 17 Viet c. 137), s. 89. Per form of 

M 2 



ssa 


C&iitmes. 


8igoT. T. 
Costs. 


roflts dept* titl- 
ing oil form 
of application. 


Co-deft»ndant 
liable for 
COBtH of 
tniNtec 
defendants. 


CostK of 
piocmIint'A 
to Hct a.si(le 
leaser 


Application 
under special 

Act. 


Henring 
before litird 
Oimncellor 
as visitor. 

Proceedings 
in eonnly 
ftturt't. 


ot costs ordered to be paid by the appellant the bond may be 
enforced and the money recovered applied to indemnify the chmtj 
estate, or the person damnified, or otherwise as the court thinks 
fit (/). 

‘762. Thougli it is the duty of the ccwirt in charity cases to 
grant the proper relief, whether it has been asked or not, the 
question of costs may depend on the form of the application (m). 

763. Where the Attorney-General takes proceedings on behalf of 
a charity and there are two sets of defendants, namely, the trustees 
of the charity and another party who in the event is adjudged 
liable to pay tho' costs, the court may direct the defendant so 
liable to pay the costs of the trustees directly instead of ordering 
tho trustees’ costs to be paid out of the charity fund and afterwards 
to be repaid by such defendant (?t). 

764. As a rule the costs of proceedings to set aside an 
improvident lease of charity lauds are paid hy the lessee (<>}. lliit 
the costs of sotting n8id(3 a lease at an undervalue made in pur- 
suance of a direction in a will which the court holds to be void 
as a perpetuity may be directed to be paid by the lessor (p). 
Where the lessee is the personal representative of the original 
lessee and long possession is proved, the lease may be set aside 
without costs (q). 

765. In all cases where an application is made under a special 
Act, the court may give costs, even though not authorised to do so 
by the special Act (r). 

766. The Lord Chancellor has power to award coats on the 
hearing of petitions brought before him as visitor of a royal 
foundation (if). 

767. Tho costs of proceedings in the county courts under the 
Charitable Trusts Acts are governed by tho County Court Rules, 
1903 (0. 


notice of appeal and bond, boo Yearly County Court Practice, 1908, Vol, Il„ 
p. 94 : Comity Court EuIob, 1 903. 

(/) Ohuritafile Truets Act, 18r»3 (16 & 17 Viet. c. 137), 8. 40. 

(m) A.-G, V. Hartley (1820), 2 Jac. & W. 369 ; and see p. 319, ante. 

(w) A.^G, V. Cheeter Carnation (1861), 14 Boav. 3.38, ;m. See also Re 
Si, rauVe <ScAoo/ (1870), 18 W. R. 460, and tho non -charitable case IbnUytr v. 
C/»raf Hritain Mutual Lye Aseurance Society (18S1), 17 Ch. Jesski., M.lt., 

at )), 60S, 0. A. ; Sanderenn ▼. Blyth Theatre Co., [1903] 2 K. B. 533. 

(0) A,*G^ V. Hotham {Lcird) (1823), Turn. & R. 209, 220—222. 

( p) A,-G, V. Greenhitl (1863), 33 L. J. (on.) 208 (costs given as between 
solicitor and client). 

(ly) v. Owen (1805), 10 Vea. l)5o, whore Lord Eldon said, however, at 
p. 662, that this case was not to be taken as a precedent for such lenient treatment. 

(1) Su])rcme Court of Judicature Act, 1890 (53 & 64 Viet. o. 44), s. 5. Prior 
to the passing of this Act the court had no such power (Re lied feted Charity 
(Mneitre) (1819), 2 Swan. 470, 532). See as to tho present law. Re i^ieher, [1894] 
1 Ch. 450. C. A. 

(s) (Wwtf* VoUege {Cate of) (1821), Jac. 47. See also A. -O'. ?. Catharine Hal!, 
Cambridge (Maeter) ^1820], Jao. 401, 402 ; and p. 287, ante, 

(t) See County Court Rules. 1903, Ord. 48, r. 24. and Api^endix IV. (2). , 
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768 . In the case of charitiics which are b; the tmets governing •• 

their administration expressly appropriated in whole or in part for Costs, 
the benefit of their county or county borough or any part thereof, 
the county council or county borough council are empowered to oharttiM. 
contribute out of the county fund or borough fund or I'ato towards 
the expenses of inquiries cwiducted by the Charity CoinnuHsionws 
into these charities (u). 


(a) Charity Inquiries (Expenses) Act, 1892 (55 St 56 Viet. o. 15), s. 1* 
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Chores in Aotiok. 


Part I. — Description and Classification. 


Skct. I, 

General 

Description. 

Aitutiiing. 


Sect. 1 . — General Description, 

, * € 

769 . The expression ** choso in action ” in the literal sense 
Tiieaiis a thing recoverable by action (a), as contrasted with a chose 
in posBosbion, Le., a thing of which a person has not only owner- 
ship, but also actual physical possession. The meaning of the 
expression has varied from time to tirae(fc), but it is now used to 
describe all personal rights of property which can only be claimed 
or enforced by action, and not by taking physical possession (c). 
It is used in respect of both corporeal and incorporeal' personal 
property which is not in possession (d). 


(a) For of “chuso in action** in the old writers, see Tcniios do la 

lioy (170N), snfj voc. Chose in Action ; 2 Bl. Com. 3S9, 396 ; Blount, Law Dic- 
tionary, st/d voc. Chose in Action; Shop. Touch. 231, 430; Jacob's Law 
Dictionary (1729) ; Bro. Abr. tit. Choso in Action ; Co, Litt. 120 a, 213 a, 292 b, 
3*01 ; and for inodoni definitions of the expression, see WiUiaina, Personul Pro- 
perty. 16th od. (1906), 27 and 29; Goodove, Personal Property, 4th ed. (1904), 
123, J24 ; Wharton, Law Lexicon, lOth ed. (1907), rcfc. Chose in Action; 
Sweet, Law Dictionary (18S2), sub voc. Chose in Action; Stroud, Judicial Dic- 
tionary, 2nd ed. (1903), sub voc, Choso in Action. And see generally Law Quarterly 
Boview, Vol, TX., p. 311 ; Vol. X., pp. 143, 303 ; Vol. XL, pp. 64, 223, 238; 
Pollock, Law of Contracts, 7th ed. (1902), p. 217, Appendix F. The expression 
is found ill the history of English law with so many meanings attached to it, and 
has been and still is employed to denote so many and such vaiious classes of 
things, that it is impossible to give an accurate and complete definition of what 
it means and may include at the present day. The various kinds of proi>erty 
included under the term have little in common beyond the characteristic fact of 
thnir not being subjects of actual physical possession. 

(h) The phrase seems to have been once used as almost equivalent to a right 
of nt liou, Sf^co yiiep. Touch. 231, 430 ; Bro. Abr. tit, Cliose in Action, pi. 8; 
Oo. Tiitt. 292 b. Compare the old classification of choses in action into real, 
]K<rs(iuaL and mixed (Bro. Abr. tit. Chose in Action; Sheppard's Abridgment 
(1670), tit, Choso in Action; Colonial Hank v. ir/z/z/Mcy (1885), 30 Ch. D. 261, 
Fry, L.J., at p. 286, 0. A.) ; see title Action, A’'o 1, I., pp. 31 et seq, 

(c:) Torkinqton v. Maqec^ [1902] 2 K. B. 427, 7 )cr CuANNELli, J., at p. 430 ; Colonial 
Inink V. IVhinnaj (1886), 11 App. Cas. 426, 440. There are, however, c^ertaiu 
subjects of property usually claimed us choses in action which are not in fact 
KHovorablo by action, and are therefore not strictly choses in action, sq,, 
tlchts due on foreign bonds {He Huggins, Ex parte Huggins (1882), 21 Ch. D.85, 
90, 91 ; Picker v. Lond<m and County Hanking Co, (1887), 18 Q. JB. D. 515, 519, 
C. A.), Government {Re Huggins^ Ex parts Huggins, supra), and probably 
patent light and copyri[^it ; see Law Quarterly Koviow, VoL X,, p. 303. As to 
tho cases generally in which an action will not lie, see title ACTION, Vol. 1., 
p, 17. 

(d) 2 Bl. Com. 396 ; C^donial Bank v. Whinney, supra, in C. A., per FttT, L.J., 
at p. 285 ; and compare Franklin v. Heate (1844), 13 M. & W. 481. “ Chose 
ill actiim *' has been used to describe both a right of action in respect of a 
chattel and the chattel itself (Jacob’s Ijaw Dictionary (1744), sub voc, Choses; 
1 Brownl. 33), and further ineludes in some writers mere symbols of property, 
«.[/., a bond (Co. Litt. 120 a, 232; Tomlin's Law Dictionary, sub voc. Assign- 
mont) or a bill of exchange {Rgdl v. Rowles (1749), 1 White & Tud. L. C. 96, 
and notes thereto; Master v. Miller (1791), 4 Term Eep. 320, 340). It indiides 
^me forms of property of which no manual possession is possible, e,g,, shares 
in a joint stock ct>mpany {Colofdal Bank v. tFkinneg, supra, A shaxeholder’s 
right to obtain paymei^ of bis proportion of a declared dividend is a debt| and 
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770 . A choso in action, being in eiTeot a more right to 
recover by action, has no absolato local existence (r). But a 
debt is for some purposes treated as possessing a locality, which 
in the case of a simple contract debt is that of the debtor, and in 
the case of a specialty, which has a species of corporeal existence 
in the sealed instrument, the place where that instrument is 
situated (/). 

Sect. 2. — Clarification. 

Hub-Sbot. 1. — Modes of ClaHificution^ 

771 . Choses in action have been variously classified, somelimoa 
according to the incidents of tlie rights or property concerned (/jf), 
at other* times according to their assignability (k\ and yet again 
according to the mode of procedure necessary for reducing tliem 
into possession. The latter is the basis of the classification now 
in uso(/). 

772 . By this classification choses in action are divided into — 
(1) legal choses in action; and (2) equitable clioses in action. 
Such a classification is neither logical nor exhaustive, sitice it 
neither embraces all choses in action nor carries with it a sufli- 
ciently clear indication as to what choses in action are thereby 
denoted. For there are choses in action which are not enforcoahio 
in any court, but depend for thoir reduction into posBossion, if 
they are so reducible at all, upon a variety of circumstances and 
conditions (k). 

therefore a separate chose in action {Daltm v. Midland Gomitm llaih Co, 

IS 0. 13. 474 ; lie Severn and Wye and Severn Jiridye Hail, Co,^ 1 (.’h, 

5^0). 

fc) Lee ▼. Ahdy (1886), 17 Q. B. D. 300, 311, 312 ; CimmieBionere of SiawvB 
V. 'Hope, [1891] A. C. 476, 481, P. C. 

(/) Bac. Abr, tit. Exocntors and Administrators E ; Abr. tit. Exeentor, 
908; CvmmissiotierB of Stamps v, Ihype^ enpra, at p. 482 (probate duty cawe), 
approving Qurney v. Jiawlins (1836), 2 M. & W. 87 ; boo v. SntUm (1670), 

1 nms. Saund. 274; Jte Queensland Mercantile and Aymn/ Co., Kx paite 
Australasian Investment Co., Ex parte Union DanJc of Anslralia, [1892'! 1 Ch, 
219, C. A. ; Re Maudslay, Sons and Field, [1900] 1 Ch, 602 ; Kelly y, Selivyu, 
[1905] 2 Ch. 117 ; Easton v. Carter (1850), dExen. 8 ; Lysms v. Barrow (1836), 

2 Bing. (n. c.) 486. 

(g) Lee ▼. Ahdy, supra, at pp. 311, 312. The division of choses in action 
into personal, real, and mixed, according to whether they arose out of perf^onal 
rights or obligations {e.y., debt) or out of real rights and obligations (e.y,, 
rights and titles to land either of entr^ or of action), ^or out of a cr)Tnlnnation 
of both (e.g., wardship), was recognised as early as 33 Hon. 8 (I3ro. Ahr. 
tit. Chose in Action ; timeppard’s Abridgment, tit. Choso in Action). 

(A) Before the Judicature Act, 1873 (36 & 37 Yict. o. 66), choses in action 
were divided into — (1) those assiCTable at common law (as to which see note {n), 
p. 365, po$t ) ; (2) those assignable in equity only (as to which see pp. 374 et 
teq., (3) tnoae amgnable by statute (as to which see pp. 393 d seq., 

; (4) those not assignable at all (as to which boo pp. 4(Kl d ney,, post), 

(i) Another classificatioii of choses in action Bometimea made is that which 
divides them into—M) those which are immediately reducible into possesKitfU 
a debt due ana payable in prmenti ) ; and (2) th<;se which are not 
reducible into possession (6.y., a reversionary interest in Consol or a 
teVeraionarv interest under a testamentary disposition) (Purdew y. 

(imy. 1 Buss, a 

Oil) ^ note (e), p. 360, ante. 
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Sub-Seot. 2.--Legal ChoBta in Action. 

773. Legal choses in action (0 are those which can be recovered 
or enforced by action at law, as, for instance, a debt, a bill of 
exchange, or a claim on a policy of insurance (m). 

Suh-Seot. 3 . — EquUaUt Choiet in. Action'. 

774. Equitable ehosus in action are those which were enforceable 
only by what was formerly called a suit in equity, now represented 
by proceedings in the Chancery Division of the High Court of 
•lustico, though they may be enforced at the present time in any 
division of the Ilij^h Court (n). 

Such clioses in action arise out of those kinds of property and 
rights in respect of which the Court of Chancery formerly had, and 
tlio Chancery Division now has, exclusive or peculiar jurisdiction, 
such as a beneficial interest in a partnership (o), a share or other 
pecuniary interest in an incorporated company (p), an interest in 
trust funds (q), a legacy (r), or a reversionary interest under a 
will(#i). 

Sect. 8. — Enumeration of Choses in Action. 

775. [ti onlor llitit a better atid more coinprehensive idea as to 
tli(i true nature and extent of the expression may be formed, it 
may bo convenient to show iu some detail what things and kinds 
of property liave been hold to bo choses in action. The following 
enutnoraiioii is accordingly given of things which have been held 
to be choses in action, and which are grouped in four divisions for 
purposes of convenience only (0 : — 

776. Debts («), whether due by specialty or by simple contract, 
aiul wliether debts of record or judgment debts (a); 

Mortgage debts (i). 


(/) In tho Judicature Act, 1873 (36 & 37 Viet c. 66), s. 2a (6), the expression 
** legal chose in action" is employed with a special and peculiar meaning (as to 
which see p. 369, post). 

(m) See p. 396, post, 

(fi) Judicatui*e Act, 1873 (36 & 37 Viet. c. 66), s. 24. 

(o) Be Baivbridije, Ex parte Fleichfr (1878), 8 Ch. D. 218. 

Xp) Cvltmial Bank v, W7*»nttey 0886), 30 Ch. D. 261, 284, 0. A. 

(a) Piygoii v. Sf<w;ar<^[1875] W. N.^69. 

fr) Deehi y. Struit (llV4), 5 Term Rep. 690; Jennings v. Bond (1845), 8 
I. Eq. Ih 755, 

Be Trittov, Ex parts Singleton (1889), OIL T. 301. 

(<) Reference should also w mode to the list of things which have been held 
to be legal choses in action within the Judicature Act, 1873 (36 & 37 Viet. c. 06), 
see p. 3M, po9t, 

(u) Y. B. 37 Hen. 6, 13; Co. Litt 292 b; Bro. Abr. tit. Chose in Action; 
Dries V. Bannister (1878), 3 Q. B. B. 569, 673. C. A.; Bucky. Bt)bson (1878), 
8 a B. JD. 686; IVMsr v. Jfrad/ord Old Bank (ISM), 12 a B, I), 511, 516: 
Bs I'ttrcan (1889), 40 Oh. D* 5, C. A. 

(a) Including lutore book debts [Tailbv v. Official Receiver (1888), 13 A^, Oas. 
523, 533) and debte due but not payable till a future time (Be Danis Jb Cb., 
Expirte Bawtings (1888), 22 Q. B. I), 19.3, C. A.). 

(5) Taglvfr v. Londum and County Banking Co*, £1901] 2 Ch. 231, C. A.. W 
^nitaira, L J., at p. 254, 
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DebentttreB of varioos kinds («). ' 3, 

Debenture stock (c). Enumeni- 

Dividends on bank stock (d). tton of 

Dividends on a share in a^iompanj (eb 

Dividends declared in a bankruptcy {/). Aoram. 

Bight to rent (g). 

Copyhold fines which have accrued due (/<). 

Tithes (i). 


Annuities (j) in fee, for life or for years (Ar), an annuity due under 
a covenant (Q, but not one charged on leaseholds (m). 

Fund payable out of the Exchequer for public “services (n). 

Negotiable instruments (o), including bills of exchange, promissory 
notes, and cheques (p). 

777. Stock in public funds (q). Subject* of 

Share of stock (r). 

Shares in joint stock companies (s), railways, and canals {1), and 
presumably now in every kind of company (u). poaBcssion. 

Fund in court (w). 

Policies of assurance and insurance of every kind (x). 

Pensions, both full and half-pay (a). 

Patents (6). 


(c) Be Northern A seam Tea Co»t Kx parte Uni vernal Life Asenrance Cd. (1878), 
L. IL 10 Eq. 458, 463; Re Pryce, Ex parte IknBhnrg (1877), 4 OL 1). 685, 
688. 

U) McCaHhy v. Goold (1810), 1 Ball & B. 387, 

(e) Dalton v. Midland Counties Rail, Co, (1853), 13 0. B. 474; Re Severn nvd 
Wye and Severn Bridge Rail, Co., [1896] 1 On. 559. 

(/) Re Irving^ Ex parte Brett (1877), 7 Ch. D. 419, 422, 

{g) Re Whitting^ Ex parte Rowell (1878), 39 L. T. 2»>9 ; Knill v. Prowee (1884), 
33 W. B. 163 ; Jacob's Law Dictionary (1732), euh voc, 0h( ^es, 

(A) ShvUleworth v, Corned (1689), 3 Lev. 261, 262. 

(i) Y. B. 5 £dw. 4 ; Bro. A or. tit. Chose in Action. 

(/) Y. B. 21 Edw. 4. 84 ; Oerrard v. Boden (1627), llet. 80. 

(A) 5 0o. Bep. 89; Fitzherbort, Grand Abridgment, tit. 0 rant, 45 ; Shoppjinrs 
Abndgment, tit. Chose in Action ; Blount, Law Dictionary, sub voc, Choso in 
Action. 

(/) Norcvlt ▼. Dodd (1841), Or. & Ph. 100. 

i m) Wittehire t. Rahhite (1844), 14 Sira. 76 'l^oing a chattel interest in land), 
fi) Row ▼. Dawson (1749\ 1 Yes. Sen. 3.31. 

o) See generally title Bills of Exoiiangk eit.. Vol. II., ]»p. 457 ef neg, 
p) Master v. Miller (1791), 4 Tenn Bc^>. 321, 340 ; kfolovlal itavk v. Whimtey 
(1885), 30 Ch. D. 261, 282, C. A. 

{g) Dundas v. Dutens (1790), 1 Vos, 196 ; soo Wildmafi v. Wlldman (1803), 9 
Vos. 174 ; R, V. Capper (1817), 6 Pi-ice, 217. 

(r) Re Butler (1888), 38 Ch. D. 286, C. A. ; R, v. Capper, supra, 

U} Humble r. Mitchell (1839), 11 Ad. & EL 205, 208. 

(t) ‘Williams, Personal Property, 1st ed., 13. 

(ti.) Cdonitd Bank y, Whinney (1886), 11 App, Cas. 426 ; see Tarkingion t. 
Magee, £1902] 2 K. B. 430. 

{w) Cochell ▼. Taylor (1852), 15 Beav. 103; Barnard v. Hunicr (1856), 2 Jur. 
(ir. S.) 1213, 1216. 

Moorot Ex parte JbbeUon (1878), 8 Ch.D. 519, C. A. 

(a) Ctoodeve, Bersonal^Property, 4th ed« (1904), 136, 137 ; and ace p. 401, 
pok* 

(6) See note (s), p. 860, ante, and including future jjsteot Mhts {Printing and 
Begidennf Co, j, Sampson {ISUyh. B. 19 Eq. 482}t 
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Cojjy rights (c). 

Bills of lading (d). 

Charterpartics {e). 

Bight of presculiition to A church when, vacant by the owner of 
ah advowson (/). 


Rqui table 
rights to 
]Hoperty. 


Ki^'htn 
<{nf()r(!eal)le 
by fictiuo. 


778 . Trusts (jf) and trust funds (/O. 

Uses (i). 

Legacies {k) and the like, including equitable interests in a 
fund etc. (/). 

Share under an Jntestacy (m). 

Reversionary interests in trust funds (u). 

Share in a partnership (o). 

779 . Right of action (p) arising under contract (q), including claim 
for unliquidated damages for breach of contract (r). 

Right of action arising out of tort (a). 

Claims against directors of a company for misfeasance (6). 


(f:) Williams, IWsfuial Property, 1848, let ed. 7, whore the author says: ‘‘For 
want of a bottor classilication, thoso subject (patents, copyrights etc.) of personal 
property iiro now u.iually spoken of as chosos in action. They arc, in fact, 
]>ers(niiil pro[)erty of nu incorporeal nature, and a recurrence to tho history «)f 
their classitlcation amongst choses iu action will help to explain some of their 
peculiarities.** But see Law Quarterly Boview, Yol. IX., 311, 314; Vol. X., 
314; Vol. XL, 71, 238. 

(d) (hldwell V. Jiall (1780), 1 Term Eep. 20i5, 216 ; and see p. 395, post, 

(e) Mnmjhs v. Dixon (1852). 3 H, L. Cas. 702. 726. 

(/) Stephens v. Wail (1569), 3 Dyer, 282 b ; Brooksbie's (1580), Cro. Eliz. 
174; Co. Litt. 90 a, 212 a, 351 a; lOptll y, Howies (1719), 1 White & Tud. 
L. 0. 96. 

(</) 4 Co. Tnst. 85. 

(h) Piipjoii V. Stewart^ [1875] W. N. 60# 

fi) 4 C/’o. Inst, 85 ; and compare Gilbert, Uses, p. 198, and Sugdon’s 
edition, p. 399 ; Holmes, Common Law (18S2b p. 407. 

(k) Jennings y. Bund (1845), 8 I. Eq. 11. 755; Seys y, /*m-« (1740), 9 Mod. 
Bop. 217. 

(/) Urusvenor v. Lane. (1741), 2 Atk. 180; Re Freshjietd (1879), 11 Ch. D. 
198, 200 ; Dearie v. Hall (1823), 3 Buss. 1,11; Wilkinstm v. Charlesworth (1847), 
10 Beav. 324, 328. 

(m) Widgerg v. Pepper (1877), 26 W. R. 546, 0. A. ; Re Barber (1879), 1 1 Ch. D. 
412 ; Bates v. Dandy (1741), 2 Atk. 207. 

(tt) Bonner v. Morton (1828), 3 Buss. 65, 68 ; Curtis v. Sheffield (1S36), 8 fiim. 
176 ; Be Butler (1888), 38 Ch. D. 2S6, 292, 0. A. ; Re TriUon, Ex parte Singleton 
(1889). 61 L. T. 301 ; L4k>rasaur v. ScrOttonJm^), 14 1H5 ; Hormby v. Lee 

(1816), ^Mudd. 16 ; Rohimony, Bamoor (1734), Viii. Abr. tit. Assignment, li 29. 

(o) Re llainhriiige, Kr parte Ehtclur (lb7K^, 8 Ch. D. 218. 

(p) t^hep. Touch. 231 ; 2 151. Com. 397, 436 ; Jacob, Law Dictionary (1744), 
sub vo<\ (-hoses. 

(tj) Brice v. Bannister (I S'! B), 3 Q. B. D. 569, 0. A. ; Walker v. Bradford Old 
Bank (1884), 12 Q. B. i). 611 ; Bro. Abr. tit. Chose in Action ; but see May 
V. lane (1894), 64 L. J. (Q. bJ 236, 238, 0. A. ; Dawson ▼. Onat Northern 
and ihiy Rail, Co., [1905] 1 K. B. 260, 270, 271, C. A. 

(r) Ogdens, Ltd, Weinberg (1906), 95 L. T. 667, H. L. 

(a) Jacob's Law Diotiouaiy (1744), sub vee, Choses ; Termes de la T^ey (1708), 
sub voc, Choses ; see Rogers v. Spence (1846), 12 CL & Pin. 700, H. L. ; Rose v. 
Bucketi, [1901] 2 K. B. 440, 0. A. ; Oihhon y. Dudgeon (1881), 45 J. P. 748 ; 
the cases cited in not© (7), p. 369, post; note («), p. 402 , /kmL 

(5) Re Park Gate Waggon Ber/w Co. (1681), 17 Ch. D, 234, 0. A., dedded cod 
C ompanies Act, 1862 (25 A 26 Yict. c. 86), e. 05 (3). 
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The right of a trusteo to recover tru^ funds from a former 
trustee guilty of breach of trust (c). 

An assignor’s right to be indemnified by an assignee against the 
covenants in_a lease assigned (d). 

Lessee’s right in eqhity \o be relieved against a forfeiture of ‘the 
lease («). 

Licence to take possession of chattels (/). 

Bight of re-entry on non-payment of rent 1V7). 

Bight of re-entry upon land under a condition arising by virtue 
of deed or feoffment {h). 

Eight or title of entry into land of which a parson is disseised (i). 
Bight to a property in title-deeds when in the hands of third 

per8ons*0’)- 

Mortgage deeds, being securities for the payment of money (k). 
Ticket in a Derby sweepstakes ( 1 ). 

Benefit of a contract to purchase a reversionary interest (hi). 


Part 11. — Assignment of Choses in Action. 

Si5CT. 1 . — Jn General. 

780. As a general rule cbosefl in action may bo transferred from Ooneral 
one person to another by assignment inter riros(n). There are, 

(c) Jte IknHi, [lOOG] 1 iJh. 2Jt), 2:30, 0. A. 

(d) Be Ftrhne, [1608] 2 Oh. 182, 187, C. A. 

(c) Howard v, [1805] 2 Ch. 5S1, 5S0, di’ciMocl upon lln]iki’U]ilcy 

Act, 1SS3 (46 & 47 Viet. c. 52). B. 50. 

(/) Re l)aHe Co., Ex jiari*'. Jiawlinfjs (1888), 22 Q. P*. D. 106, 0. A.; Brown 
V. ^htropolitau Counties Life AamranrH t^vridy (1850), 28 1^. J. (q, u.) 266, 

(g) Sheppard’s Abridgment, tit. Chosos. 

(A) Oo. Litt. 214 ; IVynterk Case (1572), Dyer, .308 b. 

' (t) Bro. Abr. tit. Chose in Action, 141, j)l. M ; Shc]). 'Hmch, 231 ; Tomlin’s 
Iiaw Dictionary, voc. Choses; Vin. Abr. tit. AsMigniiKMit, 

{j) Y. B. 9 Hen. 6, pi, 64 ; Bro. Abr. tit. Chose in Action ; Hobson v- MelUmd 
(1841). 2 Mood. & 11. 342. 

(k) JR. V. Rowell (1852), 21 L. J, (m. r.) 78;* and compare Be Bit hartlsim^ 

Shillito y. Eohsoti (1885). 30 Ch. D, 396, C. A. 

(/) JmtiS V. Carter (1815), 8 Q. 15. 134, 13s. 

(m) Torkingtoti v. [1002] 2 K. B. 427. 

» (n) At common law choses in action could ned as a rule be assigned (2 BL 
Com. 442; Lowpet's Case (1613), 10a Co, Hop. 48 ji; Tfi'iues do la Ijov, sub 
voc. Chose in Action ; Master v. Miller (I701j, 4 'rerm Ho)). 320 ; see Ruhr v. 

London and. County Banking Co. (1887), 18 U. B. D. 615, 510, C. A.), tboin being, 
however, an exception in the case of an anjiuity (Co. Lilt. 144 b ; Bah'V v. 

Brodize (1548), 1 Dver, 05 a; Mannd's Case (1601), 7 Co. Hep. 28 b). But 
an assignee of a cliose in action was even at common law geuenilJy alJftwofl 
to sue in the name of the assignor {Master v. Miller, snpra,^t p. 340; 

Leak Y. Legh (1799), 1 Bos. A P, 447 ; Eoxlurghe v. Cvx (1881). 17 Ch. D. 520, 

C. A., per James, L.J., at p. 526; Y. B. 15 Hen. 7. 2; Bro. Abr. tit. Cliose in 
Action, pi. 3 ; Freem. (ch.) 144), and in some caspR a power of attorney was 
^yen for this purpose (Amos, Harvard Law Iie\iow, hi. 340 and note; 1 
Abridgment, tit. Assignment, 103). See also JJetring y. CarrhigtBm (or 
Fmrsngtm) (1675), 3 Keb. 304; Baker ▼. Edmmids (1647), Sty. 62; Powke v. 

Boyle (1652), Sty. 348 ; Williams, Personal Property, 1st ed. (1848), 101. In 
e^ty assi^ments of choses in action have from an early date been perniitied 
(see p. 374, paft)| and now such assignments will be given effect to in all conrta 
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Choses in AcmoN. 


Rwrr. 1. 
In General. 

MckIcm of 
tranufci. 


Amifninipnts 

exoruUHl 

abioad. 


however, certain exceptioni to this rale which will be dealt with 
hereafter (o). 

The transfer may be effected either (1) by a legal assignment in 
accordance with the provisions of the Judicature Act, 1878 (jp); or 
(2) by an equibiblo assignment, that is, an 'assignment which is 
effective to pass an equitable, though not a legal, right to the chose 
in action (q) ; or (8), in the case of certain particular choses in 
action, by an assignment in accordance with the provisions of 
special statutory enactments (r) ; or (4), in the case of certain 
negotiable instruments, by delivery of the document under the law 
merchant («) ; or (6)j in the case of a transfer by or to the Crown, 
under the special privileges the law allows in such a case (t). 

Choses in action may, as a rule, be transferred by will (i/). 

Choses in action are also subject to transfer by operation of law 
upon death, bankruptcy etc. (j*). 

781. (lenorally bpeaking, the validity of a transfer of a chose in 
acljon r< presentcd ))y a document depends on the law of the country 
where the transfer lakes place (a). Thus, the transfer of an English 
policy, if invalid by (ho law of the country \\herG it was executed, 
Mill bo (roated as invalid here, although it would have been good 
according to English law' (/)), 

Where the chose in action is not represented by a document, the 
piinciple that a debt has a f/nahi-local existence applies (c), and an 
assignm(*nt of a chose in action owing from a person residing in a 
foH'ign country, if valid according to the law of that country, will be 
treated as valid in England (d) ; and will in English courts prevail 
o\er a prior assignment which is good according to English law 
but invalid according to the law of the foreign country (e). 

On the same principle, where an English trust fund, settled by 
the will of an English testator, is being administered by the English 
court, the rights of claimants to the fund will be regulated by 
Englihb law, and consequently an assignment executed in a country 


tn the same px;tout and in the manner as formeily in a court of equity (see 
J udicatino Art, ISTil (dC 37 Vict. c. 6^), s. ‘24 , A itzro?/ y. Care, [190ij 2 K. B. 
3()1, 374, C. A) 

See p. 400, 

(p) 36 & 37 Vict. c 66, s 2d (6) ; see p. 367, post. The statute is retiQ- 
•pective (Dthh v. Walker, [1893] 2 Ch. 429). 

^f/) Seo p 374, /fos(. 

(f) Soo |). 393, />«»'</, 

{s) Seo p. 39/, fmt. 

(t) Seo p. 397, 

(t/1 See title Wit jiS. 

Sem p. 399, post. 

[a) Cohnial Hank 

a eomi^ny) ; 

Emhmios ' 

▼. De Jim I, , 

Tucker (11^7), L. R. 8 Q. B. T7 (bill of exchange}. As to obnfliot of laws 
goneially, eeo title CojfFUOT OF Laws. 

\h) Lte V. Ably (1886), 17 a JB. D. 309. 

(i‘i See i). 361, ante. 
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vrltere notice is not necessarj to give priority will be postponed to 
a subsequent assignment executed in Engrand, but of whicli prior 
notice was given to the trustees (/). 

Where an assignment is executed in a country the liuvaot which 
allow the assignee to sue in his own name, the assignee uiny sue in 
England in his own name (g). 

Sect. 2. — AesigmnentM under the Judirnture Act, 1878, »■ 2ii (G). 

Sub-Sect. \.—Oeueml fUntnneiif. 

782. Provided certain conditiona are complied wifcli, any dohfc or 
other legal chose in action may be assigned so as to vest in the 
assignee the legal right to the same and all the remedies therefor, 
with po^er to give a good discharge (h). 

The conditions which must be complied with are — (1) the assign- 
ment must be in writing under the hand of the assignor ; (2) the 
assignment must he absolute, and not purporting to be by way of charge 
only ; and (3) express notice in writing of the assignment must be 
given to the debtor, trustee, or other person from whom tho assignor 
would have been entitled to claim the debt or chose in action (/). 

Such an assignment takes effect from the date of the notice (,/), 
and will be subject to equities which would have been etililied to 
priority if the Judicature Act, 1873, bad not been passed (/*), 

783. The above provisions of the Judicature Act, 1873, do not 
create any now rights, but enable the legal right to a debt or other 
chose in action to bo transferred to the assignee, together with all 
legal remedies, including the right to sue in his own nairio (/). The 
sub-section has not made assignable contracts which wcu’o not assign- 
able in equity before (m). Nor, on the other hand, docs it impair 


{/) Ktlift V. Mwyn, 

{(f) O' Culluyhan v. 


[\m,\ 

Thvmou 


_ 2 Ch, 117. 

Vhomwid {Marchioneaa) (1810). 3 Taunt. SI; Alinm v. 
Fuimival (18lW), 1 Cr. M. & R. 277, per Parke, B,, utp ioO. 

(A) Judicature Act, 1873 (30 & 37 Viet. c. GO), e. ffo ; q. Tlio ttub-Hcctkai 
runs as follows : — ** Aoy absolute osBignment, by writing under the hand tlio 
assignor (not purporting to be by way of charge only)’, of any debt or other 
legal chose in action, of which express notice in wnting shall have boon given 
to the debtor, trustee, or other person from whom the assignor would hfive 
been entitled to receive or claim such debt or chose in action, shall he, iintl be 
deemed to have been, efToctiml in law (subject to all equities which would bavit 
been entitled to priority over the right of the assignee if this Act liud not 
passeti) to pass and transfer tho legal right to such debt or chose in uctiou 
from Uie date of such notice, and all legal and other remedies for the same, 
and the power to give a good discharge for tho Bame, without tho concua^icnco 
of the assignor ; Provided always that if the debtor, trustee, or other hou 
liable in respect of such debt or chose in action shall havo had notice that 
such assignment is disputed by the assignor or anyone claiming under him, nr 
of any other opposing or conflicting claims to such debt or chose in action, lie 
shall be entitle, if he think fit, to call v^on the several persons making clujiu 
thereto to int^lead concerning the same, or he may, if ho think fit, pay tho 
same into the High Court of Justice under and in conformity with the provisLons 
of the Acta for the relief of brustees.** 

I s) JbiJ, 

A Ibid, See p. 372. past, 

k) Ibid, As to these equities, ise Ul 373, post, 

I) SchroedfT v. Central Bank of London (1370), 24 W. E. ti0{ Wak^r 
Bradford Old Bank (t884)» 12 Q- B. J>. 511 ; Bead v. Brawn (1858), 22 U. B. U, 
i.28, 182, 0. A. See Teihvtsi \. Associated PotBafid Cement Munufact»rers(VJ^\ 
tim] 3K.& 880,876, a A.; andfi. 3;3,jiofe. 

(m) Tolhurti ?• Assoeiated A. Qi 


Sect. l. 

In General. 


Provisions of 
the JuilJcu- 
ture Act. 


(Irtooral 

cOi'ct. 
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CnasEs IN AcnoK. 


Sbot. S. 
A88i[?n- 
mcnts 
under the 
Judicature 
Act, 1873, 
s. 25 (6). 


DcbtH. 


the efficacy of equitable assignments ^hich would previously have 
been valid (w). 

Sud-8ect. 2. — What Chvacs in Action are within the Act, 

784 . With regard first to debts, the debt must be a definite 
siim(o). Whether an assignment of a definite part of an entire 
debt is within the section is open to question (p). An assignment 
of the balance which may remain after satisfying a garnishee order 
is olTective and attaches to the balance in the hands of the debtor 
after payment into court under the order (q). 

An absolute assignment of a specified future debt is witliin the 
section (r); as, for example, the balance standing at any time after 
the date of the assignment to the credit of the assignor at a bank («), 
or future rents (t). 

As examples of debts within the section may be mentioned — 
a debt due on the covenant in a mortgage deed (a) ; rent already 
accniod due under a h}aHe(/>); a judgment debt (c) ; a balance 
standing to the assignor's credit at his bank (d) ; the amount due on 
a solicitor’s bill of costs, even before tlie delivery of a signed bill (c) ; 
a debt duo from a solicitor to a town agent (y*) ; a debt certified 


n) llramWs {WitHain) Sone <(Sr (Jo, v. Dunlop Ruhhrr (7/)., [1005] A. C. 454,401. 

[o) Jonea y, llumphreya^ [1902] 1 K. B. 10, 13, whore an assij^nnieiit ok' mo 
much of a salary as should be necessary to pay n definite sum, “and any 
further sums in which I may hereafter become indebted to you,** was held not 
within the section. 

(jp) In Brice y, Banmater (1878), 3 Q. B. D. 569, Lord Colehidoe, C.J., 
asHumed, at p. 574, that an assignment of a definite part fell within the enact* 
ment, but the case was treated on appeal as a case of equitable assignment (see 
ibid., per CoTTON, L.J., at p. 576, and Re Jones, Ex parte Nichols (1883), 22 
Ch. D. 782, per Tundmey, L.J., at p. 787 0. A.) ; and it is clear that there may 
be an equitable assignment of a portion of a specified fund {ilnd, ; Durham 
Brothers v. Robertem, [1898] 1 Q. B. 765, per Ciiitty, L.J., at p. 769, C. A.; 
Tcafea v. Qroves (1791), 1 Yes. 280 ; Re Row, Ex parte Smith (1818), 3 Swan. 
3$>2 ; and see pp. 375, 376, post). The corrootnoss of Lord Ooleriuob's decision 
in Brice t, Bannister, supra, was questioned in Durham Brothers y. Robertson, 
suiiTfi , for the reasons given by Ciiitty, L.J., at p. 774 : “The section speaks 
of an absolute assignment of any debt or other chose in action. It does not say 
* or liny part of a debt or chose in action,’ It appears to mo as at present advisefl 
to bo questionable whether an assignment of part of an entire debt is within 
the enactment. li it be, it would seem to leave it in the power of the original 
creditor to split up the single legal cause of action for the debt into os many 
separate legal causes of action as he might think fit’'; and see the doubt 
expressed in Jones v. Huv^^hreys, supra, prr Darling, J., at p. 14, where, however, 
the rest of the court (Lord Alterstone, C.J., and Cfiannell, J.) refused to 
express an opinion ; Hughes v. Pump House Hotel Co., [1902] 2 K. B. 190, C. A., 
per Mathew, L.J., nt p. 195. 

M rates V. Terry, [1902] 1 K. B. 527, 0. A. 

(r) Jones v. Humphreys, supra. Compare Re Dam's <fe Co., Ex parte Rawlings 

S 888), 22 Q. B. D. 193, 0, A. (instalments of purchase-moiiev of furniture) ; 
rice V. Bannister, supra (instalments of piu-chase -money of a snip). 

S Walker y. Bradford Old -Bank 0884), 1 2 Q. B. D. 61 1 . 

EnfU y. iYowse (1884), 35 W. H. 163 ; South well y. Scatter (1880), 49 L, A 
(4, B.) 356, 0. A. 

(o' Dihh V. Walker, [1893] 2 Ch. 429. 

(6) Knill V. Pnrtvse, sujmz, 

(« Gt^lman v. Robinson (1886), 18 Q. B. D. 332* 
lo) Walker v. Bradfagd Cdd Bank, svjtm. 

M Imh y. M^Cutchan (1884)^ 12 a B. D. 518. 

(/) Bnaitgm v. ffoJinAMVI’iQ. R D. " 
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as tine from a company in liquitlation {p ) ; the balance due to a 
legatee of his share in tlie rosidnary estate Of a decoase<l person (A). 

785 . The term “ chose in action “ in the snb-section is not con- 
fined to legal choses in action strictly so called, but includes any 
right which the commdn law loolvod on as not assignable by renfton 
of its being a chose in action, bat which a court of equity dealt 
with as being assignable (()• 

The following choses in action are within the statute! : a claim 
under s. 68 of the Lands Clauses Consolidation Act. 1845, to com- 
pensation in respect of lands injuriously affected {1:) ; the benefit 
of a contract to supply goods of a particular kind (1) ; the l)enofit of 
a contract for the purchase of a reversionary intei'cst (/») ; the bcueiit 
of a cove*hant by the tenant of an hotel to purchase all beer from a 
particular brewery (u). 

On the other hand, the following choses in action are not within 
the statute : the equity of redemption in a mortgage debt already 
assigned by way of mortgage (o) ; the right to sue for damages for 
a breach of contract already committed (p), or for damages for 
tort (q ) ; the benefit of a contract to lend money (r) ; shares in a 


Rrct. 2. 

Assign- 
raeuts 
under the 
Jndicatnre 
Act, 1873, 
8. 28 (6). 

Uif^hta 
included in 
** chofica ill 
action.*' 


(</) Jie Mo 83 Hay Iftmaiite Iron and Sted Co, (1891), 8 T. L, K. 'I?.*!. 0. A. 

(A) Harding v. Harding (1880), 17 Q. B. D. 442. 

(/) Torkingion v. Magre, K- 1^* 427, 4;10. 431. 8oo Virtoria Jnsnrancft 

Co, V. King (1893), 0 Qw^ensland L, J. R. 203, affirtnod without oxproHHiou of 
opinion on this point ait// norn. King v. Virtoria Inmranro Co.^ [1890] A. C, 230, 
P. C. ; Manchenter Brewery Co, v. Coonib»t [1901J 2 Oh. 008, pur 1 ^ahw£ll, J,, 
atp. 619, where the loarnod judge seeins to have regarded the quotation from 
tho judgment in the Queensland court in King y, Victoria Inmranvc 0o,y mjtray 
at p. 234, as part of the judgment of the Priw Council, but us to this soo ibid, 
at p. 236, and Torkington y, MageCy supra y per Uhannell, J., at p. 433 ; compare 
Mercautiie Bank of Londofiy Ltd. v. KvanSy [1899] 2 B. 613, C, A. 

Itis to be observed that the sub-section speaks of notice to " the . . . trustee/’ 
implying that the enactment is applicable to an assigniuont of tho benoncial 
interest in funds in the hands of a trustee, a claim to ' ich an inhu'iist wfJuUl 
before the Act have been primariljr enforceable in a court <,i' equity and not in a 
court of law. Further, the provision that tho assignment is to bo subject to all 
equities which would have had priority before tho Act seonis to show that cases 
are included in which the right of tho assignee had been previously rer^ogni»ed 
by the court of equity ; see Torkington v. AtageCy mjrray ut p, 431. 

(i) Bawsim v. Great Northef'ii and City Bail. Co., \ 1903] I K. B. 260, 275, 0. A, 

% Tolhur»t V. Asaonated Bortland Cement Mannfnrtnrers (1900), [)9t)3] 
. 414. But the contract roust not be of a iiersoual iiatuiti {Kemp v. 
Baerselmany [1906] 2 K. B. 604, C. A.). 

(w) Torkington v, Magee, supray at pp. 431, 432, 434; and sco OgtUnBy Lid, v. 
Weinberg (1906), 95 L. T. 567, H. L. . | 

(w) Manrheater Brewery Co. v. CoomhSy m/ra, 

(o) Crofdc V. M*Manm (1892). 8 T. L. H. 449. 

(p) May V. Lane (1894), 64 L. J, (q, b.) 236, 0. A. ; Torkingttm v, Mage^y 
supra, atp. 434; comparo OgdenSy Ltd, y. Weinberg y supra, per Lurd Davev, at 
p. 568, where an assignment of such a right was held goo<i, apparently, because 
incident to the transfer of a business ; see Dawson v. Great Korthfirn and City Hail, 
Vo,y stenro, atp. 271 ; Williams v. Prothcroe (1829), 5 Bing. 309. 

(?) assault, May v. Lane, supruy per Kioby, L.J., at p. 238 ; see Dawson 
V. ifreat Northern and City Bail, Co,y nupray atpp. 270, 271, and the cases cited in 
note (sc), p. 402, potA. Compare, however. King v. Vklorm lusuranre Co,, mqa^Uy 
where a right of action for damages for negligence woe held within the 
corresponding Queensland Act. 

May V. Lane, supra. See Western Wagen and Vroperty Co, y. Wed, [18921 

IGh.27K 



Ciiasfes IV AcrtoK. 


m 


Sect. 2. 

Assign- 
ments 
under the 
Judicature 
Act. 1873, 
s. 25 (6). 

AbHoluto and 
not purport- 
ing to bo 
by way of 
ciinrgc. 


company (s) ; contracts involving special personal qaalifications oil 
the part of the person claiming performance (a). 

Scb-Sf.CT. ABBtgmnentB are within the Act* 

786 . In order that an assignment may he within the statute it 
must be absolute, and not purporting to be by way of charge 
only (/>). 

A eoiirlitiunal assigurnent, as, e.//., an assignment expressed to be 
until money advanced is repaid, is not within the statute (c). 

The existence of a trust in favour of the assignor, whether of the 
whole debt assigned (d) or of the surplus after retainer thereout of 
a deiinitc sum by the assignee (e), does not prevent the assignment 
being “ absolute,” if it is such in point of form. 

To he within the statute the assignment must not purport to be 
by way of charge only. A document given by way of charge is a 
document which only gives a right to payment out of a particular 
fund or property, and does not absolutely transfer the fund or 
proiKjrty (/). 

J n order to determine whether an assignment purports to bo by 
way of charge only, all the terms of the instrument must be con- 
sidorod, and whatever may be the phraseology adoi^tcd in some 
particular part, the intention must be deteimincd on consideration 
of the whole (//). It is immaterial whether the consideration is a 
fixed sum or a current account, nor does it matter that the ossigneo 
has obtained a power of attorney and a covenant for further assur- 
ance (A). The fact that the assignment is expressed to be by way of 
security is not by itself sufticient to make it purport to bo by way of 
charge only(i), hut such an expression coupled with other circum- 
stances may have that effect (A). An assignment of so much of a 
future debt as shall he enough to satisfy an uncertain future 
indehlodness is an assignment by way of charge only (/). 


(s) 'JWkiugUm v. Magee, [19021 2 K. B. 427, 4110. 

(>() 'I'ltlf.itrat V. Portland Cement Mannfuctnrm (1900), (1902 j 2 

K. IJ. 600, 670, 677, C. A.; Kemp\. Parrtelman, [1906] 2 K. B. 604, 0. A. ; uiul 
see i>. 406, iml. 

(A) See note (A), p. 367, ante; Durham Bro*. v. Roherlsm, [1896] 1 Q. B. 
70.5, 771, 0. A. 

(f) Durham Itroa. v. Itoberteou, supra, at p. 773. 

^ll) Comfort V. lUtU, [1891] I Q. B, 737, C. A., where several creditors of a 
debtor assigueil their debts to a trustee for collection; Wiesener v. Huekow 
(1897), 76 L, T. 448, C. A. ; Fitzrou v. Cave, [1903] 2 K. B. 364, C. A, 

(e! BurliHsOH v. Hall ^1884), 12 Q. K D. 347. 

(/) Tanered v. Delagoa Buy and East Jfrira Bail. Co. (1889), 23 Q. B. D. 

242. 

to) flt^hee V. Pump Houee HM Co.. [l»02] 2 K. B. 190, 193, 0. A. 

(h) Ihids at pp. 197, 198. Sw, however, as to a power of attorney, Mercuniile 
Bmit o/* London v. Emns, [1899] 2 Q. B. 613, 616, C. A. 

(0 tia&hee ▼. Pump ffoim Hotel Co,, eupra; and compare Mermntih Betok of 
LwitUm V. Kmne, per Vauouan Williasxs, L.J., at p, 617 ; KniU v. 

iVmfiM (1884), 33 W. B. mr 

(fe) MercftnHle Bank of London v. Evane^ supra, at p. 616, where the Tight of 
vuing on the ooOtraot remained in the assignor. 

(I) tA>n« V. Humphre^Bf [1902] 1 K. B. 10, 13, 14. A direction to pav a 
oefhnfo sum out of mon^oue or to become due has been aaid to be oti^ a 
charge (Zb/r/iMw lintB* Y. BdbertbOH, supra; at p. 774); see further, uoU» (jtA 
p. 366, uuifs * ' 
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A mortgage in ordinary form shioh transfm the proiierty with 
a proviso for redemption and reconveyance is an absolnte assign- 
ment within the statute (m). And where there is an assignment of 
a debt, absolute in form but jn fact made by way of security, it wUl 
be within the statute, although an equitable right to reassignment 
on redemption will be implied (n). 

787. A voluntary assignment is within the statute (o). And 
even if it is such a voluntary assignment as is not enforceable in 
equity by the assignee against the assignor, the debtor whose debt 
has been assigned cannot set this up as a gruund.of defence to an 
action by the assignee (p). 

The object with which the assignment is made is immaterial (o). 
Thus, an assignment of debts, taken to enable the assignee to make 
the debtor a bankrupt and so disqualify him from being director of 
a company, is not by reason of its object invalid (r). 

788. No particular form of assignment is required (s). A 
direction (<) or order (a) by the creditor to the debtor to pay thu 
assignee is sufficient ; or the indorsement to a particular person and 
handing over of a promissory note(/d* Bot an order to pay os 
expressed in a cheque is not within the statute (f). 

The assignment must be in writing under the hand of the 
assignor (^/). The fact that the assignment is also under seal does 
not take it out of the operation of the statute («). It is apprehended 
that signature by an agent is not sufficient (/). 


(m) Tancrtd v. Dvhgoa Bay and £a»t Afrixo, Bail. Co. (1880), 23 Q. B. D. 
239, disapproving Kaiional Provincial Bank v. Ilarle (1881), 6 Q. B. D. 626, 
and following Burlinton v. Hail (1884), 12 Q. B. D. 347 ; Durham Bros. v. 
Boberttoi}, [1698] 1 Q. B. 763 j Hughu v. Pump Houta Hotel Co., n902J 2 K. B. 
190, C. A. ; sad oompare Mercantile Bank of London v. Evane, [1899] 2 Q. B. 
613, C. A. 

(») Durham Brne. v. Bolerteon, tupra, at p. 772 ; and C‘ 'mpare Ihbereon v. 
Neck (1886), 2 T. L. E. 427, 

(o) Harding y. Harding (1886), 17 Q. B. B. 442; leer. Magralh{m2), 10 
Tt. B. Ir. 43, 49. 

(p) IValker v. Bradford Old Bank (1884), 12 Q. B. D. 311. 

(q) Wieeener v. Rackow (1897), 76 L. T. 448, C. A., wbero the aseigrimBiit waa 
to a debt collecting agency, the object being to enable an action to be brought 

' in py ianil for the benefit of the aseignor, a foreigner resident abroad. 

(r) fiSeroy V. Core, [1903] 2 K, B. 364, C. A. ... 

(«) Except, of course, where a special form is required by Rietut^ ; see p, ab>l, 

Harding ▼. Harding, supra. See also note (g), p. H'fi, poet. 

Ill) Brice v. Bannieter (1878), 3 Q. B. I). 569. L. A. 

\b) Lee V. Magrath, eupra. , 

U Sehroederr. Central Bank (1876), 24 W. E. 710; compare /fopka^n v. 
(1874). L. E. 19 Eq. 74 ; and see Bills of Ezvliange Act, 1882 (4.> k 4h 
Viet. c. 61), B. 33 (1 ) ; and note (s), p. 378, poet. 

(d) Jiidimtoie Act, 1873 (86 A 87 Viet c. 66), s. 23 (6) ; and see note (A), 

STs^^Marehant v. Morton Down A Cc., [1901] 2 K- B. 329, 832 ; TorUngton 

▼. jraues, ri9«2]2K. B.427, , xv h i. * 

iK^Wil^ V. Wattoni, 3 Ex. D. 133 (a case on s. 23 of the ^wptfy 
1869 (32 A 33 Viet c. 71) ). But see B» Brigge & Co., & parte 

riM6l2 It B. 200, where* deed aseigning the book dobte of a firm, exwuted bv 

Ue ves tsynr , wbo all® Inged hia partner’s signature to it, wm bald to be a good 
eqnffidUs fiftg"”**"*- invalid ae a deed, inasmuch as the makiag of such 

an SH^pttiaeQt was wtt)^ tbs partosr*i 
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789. An aseignment of a debt or chose in action must be stamped 
as a conveyance ( 17 ). An unstamped document which is an assign* 
ment of a debt, though in form an order for payment of money, 
may be put in evidence on payment of,the duty and penalty (h), 

Scb-HecT. 4. — Notice, required hy the Act. 

790. In order that the assignee may obtain the benefit of the 
statute, express notice in writing of the assignment must be given 
to the debtor, trustee or other person from whom the assignor 
would have been entitled to receive or claim the debt or chose in 
action (t). The assignment only operates under the statute as from 
the date of such notice (k). Consequently, if the debt is released or 
(.'Xtinguished by payment or otherwise before notice is given, there 
is no transfer under the statute (1). 

It has been held that if the date of the assignment is wrongly 
stated the notice is ineffectual (m). 

The statute prescribes no limit of time within which the notice 
must be given (a), and a notice given after the death of the 
a.ssignor ( 0 ), or after the death of the assignee (p), is effectual. 

'I'lio statute does not px’escribe thnt the notice must be given by 
any particular person ( 7 ). And a notice by the person in whom the 
equitable right is for the time being vested is sufficient to make the 
statute operate in his favour, although no notice was given by the 
oi igiual or by at»y intermediate assignee (r). 

in the case of a company notice to the manager at the works, not 
communicated by him to the head oflice, may be sufficient (*). 

It is aixprebended that where there have been two assignments 
of the same debt, of both of which notice has boon given to the 
debtor, if the assignee under the second assignment, without 
having notice of the first, gave notice to tlie debtor of his 
assignment before notice was given of the first assignment, he will 
have priority ( 0 . 

If a debtor has given a negotiable instrument, e.g., a cheque, in 
payment of the debt, a subsequent notice that the debt has been 


(;/) ii>8e title Hkvekce ; and compare title Binu OF Excbanqe etc., Vol. II., 

P« U < 1* 

(h) Burk V. liobsofh (iy78), 3 Q. 13, 1). 686 ; and Bee p. 379, past 
(t)jJudicature Act, 1873 (36 & 37 Viet, c. 66). s. 2d ^6); and see note (f/>, 
p. 367, ante. Au a&Bigumeiit will be good iti equity as between assignor and 
aj^Hignoo without notice {Oorringe v, frweff India. B uUmt and Gutta.Percha 
(ISSO), 36 Ch. DiTivS, 0. A.); see further, p. punt 
(A) note (A), p. 3()7, aide, 

(/) Ltv V. Afa{fnUh nm2\ 10 L. R. Ir. 313, 319, 326. C. A., where the trans- 
fcaor oppoiuled the debtor her exixutor. (\)inpaic /larding v, Harding {1886). 
17 U. 13. 1), 412, 44rj ; 11*^ Bristow, [1906] 2 1. R, 2lo. ‘ ^ > 

(w) Stanki/ v. Hngh'sh nhres Indmtrm, Ltd, (1899), 68 L. J. (q. b.) 839. But 
it is not so in the case of an equitable assignment ( WhiUingst^l v. King (1882}» 
46 li. T. 020), 

in) See Butenwn v. f 1904] 2 K, B, 630, 638, C. A. 

(o) V Old Bank, Ltd. (1884J, 12 a B. D. 611 ; /)»» 

ff wKrT , [1893] 2 vh» 429« 

(;>) hitUman v. Wfpra. 

(q) See ihid, at p. 638. 

whore the iio^ce wae given by the executor oi a sub-aasignee. 
fsl Bravdfs ( fl SoM Co. v, Ihtfdop Rubber Co., Ltd., [19061 A. 0. 464. 
(<) See Marckuid ▼, Morkn Dman ^ Co., [19013 2 K. B. 829. 
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aasigned maj be disregarded bj the debtor even if the creditor still 
holds the cheque (u). 

Sfb-Skot. a . — Effect of Attiynmtni. 

T91. An assignment* openrating under the statute transfers the 
legal right to the chose in action to the assignee as from the dat(^ of 
the notice, with power to give a good discharge for tlje same 
The chose in action no longer belongs to the assignor, and lie 
cannot sue for it (6). Consequently, in the case of an action on a 
debt assigned by instrument executed within the City of London, 
the assignment is part of the cause of action, and if the claim does 
not exceed £bQ(c) the mayor's court has jurisdiction (d). 

There is no machinery provided by the statute for the reverter of 
the legal right to the assignor ; the only method is by retransferi 
followed by notice in writing to the debtor as in the case of the 
first transfer («). 

An assignment operating under the statute passes all legal and 
other remedies for the chose in action (/). The primary result is 
that the assignee can bring an action in his own name where pre- 
viously he could only have sued in the niinio of the assignor (//). 
But the assignee can only sue in his own name in cases in which 
before the statute he could have sued in the name of the assignor (It), 
He can also present a petition in bankruptcy, but if ho is only a 
trustee the beneficial owner, if sui juris, must join in the petition (i). 
He can also pnisent a petition for whiding up a con)i)auy (7). I’he 
assignee of a judgment debt may enforce payment by garnishee 
proceedings (/i). by writ of Ji, fa, or elegitif), or by judgment 
summons, provided he complies with the fonnalitios proscribed l)y 
the rules (m). He cannot, however, issue a bankruptcy notice (;/). 

792. An assignment under the statute is, however, subject to all 
equities which would have been entitled to : priority over the 
assignee if the statute had not been passed {o\ suc h as, for example, 
equities arising by reason of the doctrine of constructive notice (p). 


(tt) Bence v. Shearman, 2 Ch. 582, C. A. 

(a) See note Q\), p. 367, anU ; Torkiwftm v. Magfic, 2 K. B. 427, 432 ; 

Durham Bros, v. Robertsov, [1898] 1 Q. B. 765, 773. 

(5) Read v. Brown (1888), 22 Q, B. D. 128, 132. 0. A. 

(cj Idayor’s Court of London Procedure Act, 1857 . Uu 21 Viet. c. clvii.), s. 12. 
(a) Read v. Brown, supra, 

(e) Durham Bros, v. Robertson, supra, at p. 773. 

(/) See note (h), p. 367, ante, • t 

(//) Marchant v. Morton Down rf: Co,, [1901] 2 K. 15. K29, 832 ; and mu King v, 
Victoria Jnsurancfi Co., [1896] A. C. 250, P. C. ; Maucht-^ler Unutrij y. 
Coombs, [1901] 2 Oh. 608, 619 ; Reofl v. Brovm, supra, at pi». 131, 132. 

(/*) Marchant v. MorUm Down <fe Co., sujtra; Torkingtou. v. Mntjfc, supra, at 


p. 435. 

(i) Re Adams, Ex jMirte CuUev (1878), 9 Ch. D. 307, C. A,; Re Hastings, 
Exparte Dearie (1884), 14 Q. B. 1). 184, C. A. ; andHee Maconn, [1904] 2K. B. 
700, 0. A. 

{/) See Re Montgomery Moore Ship Collieion Jhtors Syndicate (1903), 72 L, J. 
(CH.) 624 (a case of equitable assignment). 

(&) Goodman v. Robinson (1886), 18 Q. B. D. 332. 
ll) Ibid, at p. 335. 

vm) East End Benefit Budding Society v. K?ac/r (1891), 60 L. J. (q. b.) 359. 
i«) Re Keeling, Ex parte Blancheti (1886), 17 U. 15. B. 303, C. A. 

(«} Sw note (4), p. 367, ante. As to tbm equities, see further p. 386, post, 
(p) Bee Bateman v. Hunt, [1904] 2 K. B, 9^, 538, C. A, 
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8o, although the assignment may only transfer the benefit and not 
the burden of a contract, the assignee will take subject to any claim 
under the contract, which would have been good against _ his 
assignor (gf). The debtor, however, cannot impeach the assign* 
meht on the ground of its being voluntary (r). The equities must 
be existing, or arising out of circumstances existing, before notice is 
given of the assignment {$). 

StiB-SsOT. 6. — ProvitioM for the Protection of the Debtor or Fundholder. 

793 . Where the debtor or person liable in respect of the debt or 
chose in action has'notice that the assignment is disputed by the 
assignor or anyone claiming through him or of any other opposing 
or conflicting claims to the debt or chose in action, he may inter* 
plead (t). Interpleader will not be allowed where there has not 
been sufficient notice of an absolute written assignment (m). If an 
action has been commenced against the debtor, the judge making 
an order in separate proceedings under this sub-section of the 
statute cannot stay the proceedings in the action (iv). The mbtor 
interpleading will ordinarily be entitled to deduct his costs (a). 

794 . When the debtor or person liable has notice that the 
assignment is disputed by the assignor, or of other opposing or 
conflicting claims, he may pay the debt or chose in action into 
court under the Trustee Act, 1898 (h). This provision only 
applies where there has been an absolute assignment in writing in 
accordance with the previous part of the sub-section (c). 

Sect. 3. — Equitable Aeiignmente. 

Sub-Sect. 1,— H7ia< amounte to an Fquitable Atiignment. 

795 . From the earliest times courts of equity have always 
permitted and given effect to assignments of ail kinds of choses in 
action when made for valuable consideration and not contrary to 
jiublic policy (d). 


(q) Torkiiigton v. Magte, [1902] 2 K. B. 427, 432. 

(r) Walker v. Bradford Old Bank (1884), 12 Q. B. U. .M 1 ; Tirke v. Banuider 
(1878), 3 Q. B. P. 569, 678. C. A. 

(») Seo further, j>. .386, poet. 

(/) BMneon v. Jenkim (1890), 24 Q. B. D. 27.’>, C. A ., fm- Kny, L.J., at j>. 279 ; 
aee note (A), p. 367, ante. For a case of interplomler, Buck v. Itolmn (1878), 
3 Q. B. D. 686. As to mlbrpleader, see title iN'XEiU'r.K.vDKS. 

(u) Be Few 1/amburq and Hrazilum Bail. Co., [IS'.'i] \V. N. 239. 
h») Beading v. London ScAuof Board (1886), 16 Q. Bi D. 686. 

(0) Be Brietow, [19061 2 1. B. 216, 219 ; and see, further, tide lETEaPLKAi>F.a. 

(1) Sae note (A), p. 367, ante. S. 42 of the Trustoo Act, 1893 (66 & 57 Viet, 
c. 42), repkcfls the Trustee Belief Acts, 1847 (10 & 11 Viet. o. 96), and. 1849 (12 
dt 13 Viet. 0 . 74). As to payment into poiui under the Trustee Act, 1893 
(56 A 67 Viet. 0 . 42). see title Trusts akd Trustees. 

(r) Be Sutbm (1879), 12 (3h. P. 175. 

(d) n'orwMtrsy v. Tanfidbl {Lady) (1629), I Bep. Ch. 16 ; Oaring v. BiekerebiFe 
- »u Ch. 4. S; Anon. (1676), Freem. (oh.) 145 ; HV« v. SowA (1717), 

1 P. Wma. 378 ; Bow v. Daweon (1749), 1 Vos. Sen. 331, 1 Wliite * Tad. L. C. 

41*8 • « TfT I 'tr-' a bam . tvt* *. >• i ^ 


93; irWffAt V. Wright (ITSO), 1 Vos. Sen. 409; 

1 Ves, Sen. 38'' ■ “ 

(1835). 1 Y. 

CTarAs (18871; 

C. A. 


Whit fold V. Faueeet (1750), 
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V^AKTlt . — AsSlCtKMRNf' (tir IN AotION. 

7M. The mode or form of assignment is immaterial provided 
the intention of the parties is clear (e). The assignment may be Eqitftahle 
verbal (/), unless in the particular ease writing is required by Airiftt- 
law and no particular form of words is necessary so long as 
they clearly show an intention that the assignee is to have the Mode sad 
benefit of the chose in action (h). Tt may be addressed either to the form of 
debtor or to the assignee («). An agreement amounting to an 
equitable charge may even be made out from a course of dealing 
between the parties (;). 

An engagement or direction to pay a sum of money out of a 
specified debt or fund constitutes an equitable cv^signment^ though 
not of the whole debt or fund (Ic). But it is necessary to specify the 
debt or fund (/). So also a mere charge on a debt or fund operates 
as a partial equitable assignment (?;<). 

It is immaterial that the amount of the debt assigned is not 
ascertained at the date of the assignment (n). 

797. In the case of future choses in action an assignment for Future debti. 
value in terms present and immediate is sufficient, and will bind 
the subject-matter when it comes into existeueo, if it is of such a 
nature and so described as to be capable of l>eing ascertained (o). 

Such an assignment will be good against the trustee in bankruptcy of 
the assignor with regard to debts due at the date of the assigmnenl, 


(c) Tailbu V. Official Ikceir/r 13 App. Ca». 323, 6*13; and boo Morgan 

V. Larivi^re (1876), L. li. 7 JI. Jj. 423. 

(/) Jiiccard v. Prichard (1865), 1 K. & J. 277; Brown, Shipleg Co, v. 
Rough (1886), 29 Oh. D. 848, 864, 0, A. ; v. Magrath (1882), 10 Ji. I(, Ir. 
45, 49 ; Tibbeti v. Ocorge (1836), 6 Nev. & M. (K. n,) 804 ; GurniH v. (iardintr {IHOU), 
4 Giff. 028; l/eath v. Hall (1814), 4 Taunt. 320 ; and (X)iiiparo l.ondvn and York- 
ihire Bank v. White (1896), 11 T. L. B. 670. 

Is) when an intoreet in land, such on future roniH, is aHBi^^iod (/U 

WMUivg, Ex parte Hall (1878), 10 C3l I). 016). 

(6) Row V. hawnm (1749), I Vea. Son.. 331, 1 White 9t Y id. L. 0. 93; Chowne 
y. Baylis (1882), 31 Beav. 351 ; ltraridV$ (William) Bon»* db Go. y, Dunlop Ruhhftr 
Co., [1905] A. C. 454, per JiOrd MacNAOHTEK, at p. 402 ; boo fJorr frige v. Irufell 
India-Rubber and Gutta-Penha Works (1880), 34 Ch. P. 128, 134, (\ A. ; 
Durhafn Bros. v. Robertson, [1898] 1 Cl. H. 765, 709, C. A. ; Re Orijffin, [1899] 1 
Ch. 408, 412 ; Tailby v. Official Rtceiver, supra. 

(i) Brandt's (William) Sons dc Vo. v, Dunlop Rubber Co„ supra, per Lord 
M^\€Naqhtkk, at p. 462. 

(f\ Brown, Shipley dh Co, v. Rough, supra, ttt pp. 854, 866. 
ik) Durham Bros. v. Robertson, supra, per CuiTTy, L.J., at p. 769; YeiUes v. 
Groves (1791), 1 Vea. 280; Re Row, Expprte South (IBVi), 3 Swan. 392. 

(0 liraval v. Dunn (1885), 29 Ch. D. 128; Lambe v. OHon (1860), 1 
Drew. & Sm. 125 ; Burn y. Carvalho (1839), 4 My. & Cr. 690; Rodkk v. CandeU 

« , 1 De Q. M. & G. 76;3 ; Brice y. Bannister (1878), 3 U. B. 1). 669, C. A., jter 
L.J., at p. 577 ; reofet y. Groves, sujrra; Watson v. Wellhigfon (Duke) 
(1830), 1 Buaa. 4k M. 602 ; DipUkk y. Hammo^ (1854), 5 De O. M. & G. 320. 
(m) Ibid, As (o charg^, aee p. 370, awU; ana title Mom o age. 

(a) Crowfoot v. Qv/mey (1832}, 9 Biiig» 872, 376. 

fo) Tailby T* Official Iteceiver^ supra, at pp. 533, 543, where an aArignment of 
all luture bodk debts was held not too vague ; Brown v. Tanner (1868), 3 
Ch. App. 597 (future freiahl); Be Irvifa, Exports Brett (1877), 7 Ch. D. 419 
flntuxe dividends in bankruptcy) ; PnnHna and Numtrual Re^Uring Co. v. 
Mmoaon (1675), L« B. 19 £q. 462 (fuiim patent nghta) ; Re Pyle Weeks (1890), 
44 j^kTp. 534, 0. A (uncalled csptWl ; and eomp^ Holrayd y; MitrehaH (1902), 


JteiMiiorC 


L. Caa. 191 ; Lanffion v. nwtm , 

8 Ob. App. 76; Rt Chorke (1887), ^ 
',1784), Tia. AJk. tit AmpimaSftK U. 


riM,, ow; Aoaum y. vom 

1). BMum ?• 
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though payable after the date of the bankruptcy ip). If, hdweter, 
at the date of the aRsi^nment the chose in action does not exist as 
a debt, and the aKsignor becomes bankrupt before it becomes due, 
the assignment is inoperative against the trustee in bankruptcy (q). 

,An expectancy or spen successmiia i» not a title to property by 
Knglish law (r), and an assignment of an expectancy is therefore 
only a contract («). But if the assignment is for value, it will be 
given effect to as a contract binding on the conscience of tlie 
assignor, and so binding the subject-matter of the contract when it 
comes into existence, if it is of such a nature and so described as to 
be capalile of being identified (/). 

798. An equital»le aHsignment does not become bindingas between 
tlio assignor and assignee unless and until it is communicated to the 
assignee (//), and it may be revoked at any time before such 
communication (fl). But where an equitable assignment is effected 
by means of a letter, and notice of this assignment is at the same 
time sent by letter io the assignee, the assignment is com)>lete from 
11)0 date of the posting of the letters (/>). 

799. An equitable assignmont will bo enforced, even tliough 
vohintar}^, provided that the donor has done evcrvtliing required 
to be done by him in order to transfer the debt or fund (c). 

800. The following transactions arc good fKjiiitable assigumonts : — 

An order given by an assignor to an assignee upon a third jierson 

to ))iiy the assignee out of funds in his hands (d), or which will 
come to his hands (c) ; 


(;>) Re fhvia <1: (7o,, Ex parte Rawlinqa (188S), 22 Q. B. D. 103, 

(f/) Re Whitt in(ft Ex parte Hall (1878), 10 Oh. I). 015(fiituro rt‘nts) ; Re Jones, 
Ex parte Efchols (1883), 22 Oh. D. 782, 0. A. (roreipts from a business) ; Wilmot 
V. [1807] 1 Q. B. 17, (\ A. (receipts from n biisinosM). 

(r) Re Parsons, Stoehlrtf v. Parsons (1800), 45 Oh, I>. 51, 56. 

(a) Mf'elc V. Keithwell (‘l813), 1 Ph. 342. 

{t) TaJhy y, OJjidal /ffrntvr (18S8), 13 App. Cas. 623, 5*43: compare Floioer 
V. RuHer (1880), 15 Oh. 1). 665; lie Cviemaity Henry v. Strofuj (1888), ,30 Oh. 1). 
443, C. A. 


(w) Harland v. Rinks (1850), 15 Q. B. 713; Siyijers v. Ju ans (1S,j5), 5 E. A B. 
367; Kiru'nn v. />anieil (1847), 6 11 are, 493, 500; NraJiA v. AVaf-iw*/ (1818), 6 
0. B. 136, 158 ; Pitzyerald v. Stewart (1831), 2 Kiiss. & M. 457 ; Wiyan v. EntjUsh 
and Scottish I^atv Jd/e Association, Ltd, (1908), 126 L, T. Jo. 79 ; and compare 
thw cases cited in note (/), p. 377, post ; and note (f), p. 378, jtust 
(n) Harvard v, Laudmlale (Aord) (1830), 3 Sira. I ; Acttni v. Woodyate (1833), 
2 Aly. & K. 492 ; Si(fyer\y, Ef^ans, suju’a, ptr I.ord Campbell, C.J., at p. 376. 
Sco also Scott V, Porcher (1817), 3 Mor. 652, 664; Morrell v. fFt/ofen (1852), 16 
Beav, 1117 ; Re Russell (1893), 37 Sol. Jo. 212. 

(6) Alexander v. Stein hardt, IPal^er c(b Co,, [1903] 2 K. B. 208. 

(c) Hartling v. Harding (1886>, 17 Q. B. l\ 442; Re Grikn, [1899] 1 Ch. 408. 
Bee also Re King (1879), 14 Gh. P. 179; Re Patridc, [i89l] 1 (?h. 82, C. A.; 
Nan^^ey v. Morgan (1887), 37 Ch. P. 346, C. A. ; Patd v. Paul (1882), 20 Ch. P. 
742, C. A. further, p, 371, ante; and title Pkaudulent aku Voidable 
Conveyances ; and as to dimatio mortis causa, title Gr™. 

(d) Rt Row, parte So^Uh (1818), 3 Swan. 392 ; Diplochy, Jlammmd (IS54), 

ftPeO. hr. & G. 320; Jonvt v. Famll (l8o7), 1 Pe G. & J. 208; Rurn ▼, 

(1839), 4 My. & Cr. 690; McGowan v. Smith (1856), 26 L. J.(CH.) 8; 
Fisher v. eo/rert (1879), 27 W. R. 301 ; Durhatn Bros. v. Robertson, [1898] 1 Q. R 
765h 769 ; Re Shewarti, [1893]^ 3 CSbi. 502, As toa direction to pay when no fund 


k indicated, see note (p 8 
_W y. Morris (I83i),, 


M», 0. A. Ywim v, Orom (1791), 1 Yes, 


348 , pfwf. 

4 mm. 607 ; Brice v. Basmieter (1878), 3 Q. B. ]>• 
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A direction by a person who has, or will have, fnnda in the hands 
of another to that other to pay thereout a mm to a third person, 
provided the direction is communicated to the third person (/) ; 

A letter a creditor to a debtor requesting the latter to sign 
an undertaking (whic}\ is attached to the letter) to pay the debt 
to a third party, the documents being transmitted by the third 
party to the debtor (g) ; 

An agreement between an assignor and an assignee that the debt 
shall be paid out of a specific fund coming to the debtor (h) ; 

A direction to a person holding funds of the assignor to pay 
them over to a third party (t) ; 

A request to a person having funds of the assignor to pay the 
assignee ,and charge to the assignor's account 0) ; 

A declaration by the legal owner of a chose in action that he holds 
it in trust for another {Ic). 

A declaration in writing by the asHignor that he holds at the 
disposal of the assignee a sum due to him from a tliird party {1 ) ; 

An undertaking to pay over to another moneys to be received 
from a particular source {yn) ; 

A letter by the assignor to his solicitors directing them to take pro- 
ceedings to recover a debt and to hold the proceeds at the disposal 
of the assignee, a copy of the letter being sent to the assignee (n) ; 

The passing of the name of the assignee as that of the transferee 
of stock purchased on the Stock Exchange by the assignor, even if 
the assignor dies before the transfers are completed (o) ; 

The indorsing in blank and handing over u debenture issued by 
a company (p), or a banker’s deposit receipt (q); 

(/) Morrell v. Woollen (lSd2), 10 Beav. 197 ; Lamhe v. OrUm (IRfiO), 1 Drew. 
&. Sm. 125; Alexander v. Steinnardt, IVaUcer dr. Co.^ 2 K. B. 208, where it 

wiis hold that tho assignment took oilbct upon the posting of tlio loitor l onUtining 
iho direction. See also Fitzgerald y. Stewart (1831), 2 Kuss. & M. 457 ; Malrolin 
V. SntU (1843), 3 Hare* 39; Uutchineon v. lleyworth (^183S\ 9 Ad. & Kl. 37*>. 

{g) lirandVe {William) Sons cfc Co, y. Dunlojt Jtufd/er 'b., [1905 ] A. (1. 454. 
Qmrre whether this is not also an assignment under tho udicutui o Act 
jnr Lord Macnagiiten, at p. 461). 

(//) flodivky, aanddl{mo2), 1 De G.M.& G. 763, 777; llivmrdy, 7VtV7/(/n/(185r»), 
1 K. & J. 277 ; and see Loiuion and Yorhehire Hank v. White (1895), 1 1 T. L. It. 570. 

(/) Harding v. Harding (1886), 17 Q. B. 1). 442. 

(y) irc/)5v. (1885), 30 Ch. D. 192, 0. A. ' 

ALVrey v.Aord(1862), 4 DeG.F.& C. A.; lie Turenn (1R8.S), 40 

Ch. D* 6, C. A., per Cotton, L.J., at p. lo. But lui uttempUid assignment by 
transfer, which fails as a transfer, cannot bo treated as a declaration of trust 
{Autrohue y. Smith (1805), 12 Ves. 39;, Storle v. /.a7^(1846), 15 Sim. 95 ; and 
compare Re Richardson (1885), 30 Ch. D. 396, C. A.). 

(/) Qorringe v. IrwtU lndia»Rubher and Ouila-Percha Wwke (1886), 34 Ch. D. 
128. C. A. 

(m) Re Irving, Ex parte Brett (1877), 7 Cb. D. 419 (dividends recto vable in a 
particular bankniptcy) ; Wcett and Wright v. Newing (1900), 82 L. T. 260 (under-' 
tokivg to indorse and hand over cheques from a particular source), bur. not a 
conditional pmmise to pay a debt when certain funds are received (Field v. 
Megaw (1869), L. E. 4 C. P. 660). 

(a) Falmer v. Ctdverxoell, Brooke dt Co. (1901), 85 L. T. 758, where such 
an assirameDt was held good as against a trustee under a HubHcqucu,t assignment 
for creditors. 

( 0 ) See Re Smith (1901), 84 L. T. 835. 

(p) J2s Pryee, Ex paxte Reniburg 4 Ch. D. 6s5 : lU Aenkimm, Exparie 

HdUingham and Nottinghamshire Bank (1885), 15 Q. V», D. 441. 

(o) Rs QHffin, [1899] 1 C% 408 ; soo V. I'leter Jkmk (1877), L IL U 

C.lt. 
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801. On the other hand, the following transactions do not 
operate as equibible tissignments : — 

A mere order by a creditor to his debtor to pay a sum of money 
to a third party, where no fund is specified out of which payment is 
to be made (r); • « 

A bill of exchange drawn on a debtor, though for the exact 
amount of the debt (s) ; 

A request by a person who has funds in the hands of another to 
that other to pay a sum to a third party, when the request is not 
communicated to the latter (f) ; 

A direction to pay to the account of the creditor at a bank (a) ; 

An authority by a creditor to the solicitors of his debtor to 
receive the debt and pay it to a third party (b) ; 

A mere intimation to the fundholder that a third party has a 
claim on the fund (r?). 

A ganiishoe order 01). 

A reference on a bill of exchange to proceeds of certain cargoes 
against which the bills are to be charged is not an equitable 
assigiHueiit of those proceeds (^); nor is a representation by the 
drawer that bills of exchange will be paid, as the drawer has 
remitted funds to the drawee, an assignment of those funds (/). 
So a promise to pay a debt when certain funds are received does 
charge those funds (rf). An assignment of the benefit of a contract 
to lend a sum of money does not give the assignee any right 
against the intended lender, though it would bind the loan in the 
hands of the assignor, and if the money wore remitted by a bank 
hill or in some other like manner, the assignee could intervene by 
injunction or receiver and obtain payment to himself (ft). A letter 


(r) IWciaal v. Dann (1886), 29 Oh. T). TiS, whoi*o tho ord^r was handed to 
the third iwirty ; and eiiuilarly in the case of a cheque y. Forster 

(1874), L. k. 19 Eq. 74; BchroederY. Cmirat Bunk of Ltmdim (1876), 24 W. hi. 
710) ; compare Be Beaumont, [1902] 1 Ch. 889, 896. 

(«) 11 ills of Exchange Act, 18S2 (46 & 46 Viet. c. 61), 8. 53 (1); Shand v. 
Du Buimm (1874), L. II. 18 Kq. 2S3 ; see Brown, Bhipletj Co. v. Kough (1886), 
29 Ch. I>. 848, 875, 0. A. But the bill itself may be assigned {Be Barrington 
(1804), 2 Soh. A Lef. 112) ; and there may bo a collateral agreement amounting 
to an assignment of the funds in the drawee’s hands (Citizens* Bank of Louisiana 
T. Bank of Netv OrleaM (1873), L. B. 6 ILL. 352, 360, 366 ; Thomson y. Simpson 
(1870), 5 Oh. App. 659). 

(t) Murrell v, WooUen (1852), 16 Beav. 197 ; see Scott y. Porcher (1817), 3 
Mer. 652 ; Iiai y. Boyds (1869), li. R 8 Kq. 290 ; and p. 376, ante. 

(а) BeU Y. London and North Western Bail. Co. (1852), 16 Beav. 548, where 
such a direotion was helAnot to be a good assignment to the bank. 

(б) Bodiek t. Gandell (1852), 1 De 0. ht, & 0. 763 ; and compare Be Bussell 
(1893), 87 Bol. Jo. 212. 

(A Watson y. WellingUm (Duke) (1830), 1 Russ. & M. 602. 

(a) Be CofmUned Waking and Advertising Machine Co. (1889), 43 C?h. D. 99, 
104, 105, 0. A. 


(e) Bobeyd Oo.'e Perseverance Ironttwrht y. Ollier (1872), 7 Oh. App. 695; 
PhJps, Stiikes db Oo. Y. Comber (1886), 29 Ch. D. 813, C. A. ; Brouni, Shipley dh 
Co. V. Kougiif suprgif where the^effect of letters of adrioe accompanying btlis of 
exchange was also discussed ; Sf*ea1so Frith v. Forbes (1862), 4 De G. F. & J. 409. 

(/) Thomson Y. Simpsont swgpra; Citizetis* Bunk of Louisiana y. Bank of New 
Ormms^ supra. 

(g) Field y. Megaw (1869), L. R. 4 0. P. 660. See Malcolm v. ScoH (1843), 3 
Haare, 89 ; Mercer y. Vans CWfao.(l897), [1900] 1 Q. B. 130, n, (a promise to pay 
half a oommissiun when earned). 

*(A) 1F«i^ Wagon aMPs^f^ Co. y. Wesi^ [1892] 1 C!h. 271i 276; qeeifinr 
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trmD bankers Btating that they have opened a credit for a eortain 

sam is not an equitable assignment of that sunl (i). Irai^able 

803. An equitable assignment in writing should be stamped as 
a conveyance or mortgage, as the case may be, even if it is in form ‘ 

an order for the payment of money (/r). fltasipi 


Sitb-Skct. 2. — Notice of the Alignment 

803. In order to perfect an equitable assignment, whether Notice to 
voluntary or for value, as between the assignor and assignee, no 
notice to the debtor or fundholder is necessary (/) ; for notice 

does not render the title perfect (m), and formerly was not even a aniRnor and 
step in the title (w). Moreover, notice is not necessary as against 
third persons who stand in the same position as the assignor, such 
as persons claiming under a subsequent assignment as volun* 
leers (o), or a creditor who has obtained a charging order (;)), or an 
order appointing a receiver (q), or a garnishee order (r), even 
though in the last case the judgment creditor give notice to the 
trustee before the assignee («), or the trustee in bankruptcy of the 
debtor {t), 

804. But in order to make the assignee's title effective against 
the debtor or fundholder and third parties notice of the assign- 
ment must be given to the debtor or fundholder (a), though no 

(i) Morgan v Lariviere (1875), L. R. 7 II. L. 423. 

(A:) Diplock V. Hammxmd (1854), 5 De O. M. & G. 320 ; Uurh v. Holmon (J878), 

3 Q. B. 1). 080 ; boo lie Adaim^ Ex parte 67ieWard(1873), L. 11. 17 Eq. 109 j Fiehtr 
▼. CaJvert (1879), 27 W, R. 301 ; Adamey, Morgan 14 L. K. ir. 140, 0. A. 

In McGowan v. Smith (1850), 20 L. J. (CH.) 8, it was auid that an onlcr for jmy- 
meiit of moiioy which operate as an equitable aMsignment would he received lu 
evidence whether it was stamped as an order or as an assign men t. HtH> also 
title Bills of Exchange etc., Vol. II., p. 571. 

(/) Bum V. Carvalho (1839), 4 My, & Cr. 702; Rodick v. (iandrll (1852), 1 
De O, M. & O, 780 ; Gorringe v. Iru>ell (1880), 34 Ch. D. 128, 0. A. ; Ihnabison 
V. Dofialdeon (1854), Kay, 711; Withington v, Tate (1809), 4 Ch. App, 288; 

London and Yorkshire Hank v. White (1895), 11 T, L. R, 5T0 ; Brandt's {William} 

Sons cfc Co. V. Dunlop Rubber Co., [1905] A, 0, 454, citing ./ith up])roval Re Row, 

Rx parte South (1818), 3 Swan. 392 ; Jof^ y. Farrell {1^1)1), 1 De G. F. & J. 208 ; 

Diplock T. Hammond, sujfra. Coirimunication to the assignee is necessary to 
bind the assignor (see p. 370, ante). 

m) Ward V. Duncomhe, [1893] A. 0. 369, 392. 

I Foster v. Cockerell (1835), 3 Cl. & Fin. 456, H, L. 

, Justice V. Wynne (1866), 12 I. Ch. B. 280. 

(p) Beavan v. Oxford {Earl) (1855), 6 De G. M. & G. 492 ; Eyre ▼. M* Dowell 
(1^1), 9 II. D Cas. 619 ; Kinderley v. Jervis (1850), 22 Beav. 1.* 

{q) Arden v, Arden (1885), 29 Ch. D. 703 ; Re Bristow, [1900] 2 I. R. 215. 

A receivership order, however, may prevent a su^lsociiient moitgagee fiom 
obtaining priority W stop order {Re Anglesey {Marquis), h903] 2 Ch. 727). 

(r) Pickering v. nfraoombe Rail, Co, (1868), L. K, 3 0. P. 235 ; Robinson ?• 

Neeoitt (1868), D B. 3 0. P. 264; Re General Horticultural Co,, Ex parte W/nte- 
house (1886), 32 Cb. D. 512; Badelw V. Consolidated Bank (1888), 38 Ch. D. 238, 

0, A. ; Davis v. Freethy (1890). 24 4 B, D. 519, C. A. 

(s) Arden v. Arden, supra, 

(t) Re Wallis, Ex parte Jenks, [19021 1 K. B. 719. 

(a) RyaU v. Rowles (1749), I Vei^ Sen. 848, 1 White & Tud. L. 0.,7Ui ed., 

96; DearU v. Hall (1823), 3 Ettas. 1, 23; Meux v. Hell (1841), 1 Hare, 73. 

This has been said to be tantamount to taking possession ; compare also Webb 
V. SmUh 30 Oh. D. 192, 199, 0. A.; Mly v Selwyn, [HKWH 8 Ch. 117, 

121, Soon notice does not require legistration as a bill of sale (London and 
Yorkshire Bank v. Whfte (1895;, 11 T. L. B. 570; Ifiird v. Ihsneemhe, [18931 
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risaeni or acquiescence on the part of the debtor or fundholder la 
necessary (/>). 

805. If no notice be given to the debtor or other fundholder the 
assignee will have to give credit to him for any payment made 
by him to the assignor while he is in ignorance of the assign* 
mcnt (c). If before receiving notice o'f thfe assignment, of a debt 
the debtor has lianded a cheque to llie creditor in payment, he 
may disn^gard any subsequent notice of an assignment, even 
though when the notice is received the cheque is still outstanding 
in the hands of the creditor (d) ; and a release of the debt by the 
assignor before notice will bo good against the assignee (f?). 

806. So also, if 'no notice bo given, the assignee will be postponed 
to a subsequent assignment of which prior notice has been given (/), 
provided that the subsequent assignee does not know of the prior 
assignment at the time when he takes his security (g). If the 
BubstMiiieut assign(30 does not know of the inior assignment when 
he takes his security, knowledge at the time when he gives his 
notice is immaterial (A). Goustructivo notice to a second assignee 
of a i)rior assignment is sufficient to prevent him from obtaining 
j)riority by giving prior notice (/), but not mei-oly iiofcleo of the 
existence of a prior document which may, or may not, affect the 
property (A). 

The above prindido applies where the second assignee has taken 
his assignment from the legal personal representative of the person 
who assigned to the first assignee (/). 

Wliore the second assignee has alone given notice, the first assignee 
will bn postponed even if he has contracted not to give notice, or 
holds a security (as, for example, a debenture of a company giving 
a general floating charge) wliich from its nature prevents notice 
from being effectively given (?«)• 


(h) Jiu^n V. CarvuUio (1 Soil), 4 My. & Cr. 690; Morrell v. Wootten (1852), 16 
Beav. 107 ; Hell v. f.tyndon and North Western Rail, Co, (1852), 16 Bcav. 548 ; 
Jle RoiVf Ax pnrte South (1818), Swan. 303 ; approved in Brandt* s ( William) Som 
C o. V, Dunlap Ruhher Co,, [1005] A. 0., per Lord Macxaohten, at p. 461 ; so, 
too, Ills exproNS dinsont is immaterial (M*Oowa7i v. Smith (1856), 26 L. J. (on.) 
8 ; Brice y. Bannister (187vS), 3 Q. B. D. 569, C. A. ; Tilmts y, Cerrge (1836), 5 
Ad, & El. 107). As to the position of the debtor after notice, see p. 392, poet, 

(■') Norrhh v. Marshall (1821), 6 Madd. 475 ; Stocks v. Dobson (1853), 4 
I'e (>. M. A; G. 11 ; Leslie v. Haillie (1843), 2 Y. & C. Ch. Cas. 91, 97; 
Ihmatdson v. Donaldson (1804), Kay, 711 ; see Re S^mthampion {Lord) (1880), 16 
Ch. I). 178, 1 86, The aseijenor must ooccnint to the assignee for the money so paid 
(Fortescae v. Barnett (1854), 3 My. A K. 36; Be ratrick, [1S911 1 Ch. 82. C. A.). 
(<f) Rente V. Shearman, [1898] 2 Ch. 582, C, A 
(e) Stocks V. Dobson, supra, 

(/) Dearie v. Hall (1823). 3 1 ; TT'‘orrf y. Duncomhe, [1893] A. C. 369. 

(y) n «r6t.rf:»n v. Hill (1854), Kay, 470 ; Re Ifamiltotis UHndsor Irwiwarks, 
Kx parte Pitman and Edunirds (1879), 12 Ch. D. 707, 711 ; Newman y, Newman 
0885), 28 Ch. D. 674 ; Re Holmes {A, D.) (1885), 29 Ch. I). 786, C. A. 

(h) Matual Life Assurance SoHetp y, Lanr/ley (1886), 32 Ch. D, 460. C. A. 

(0 English arid Scottish Mercunti'le Imystmeni Trust y, Brunion, [18921 2Q. B. 
I ; (1878), 9 Ch. D. 137. 

{k) KftgUsh and Scottish Mercafdilf Im'vstment Trust y, Brunton, supra, 

g Re Fmhfietd (1870). 11 Cb. U. 198 ; MonUfiore y. Gutd^dla, [1903] 2 Ch. 26L 
) English ami Scottish Mercantile Investment Trust y. Rrunton, supra, at p, 6 ; 
compare Etty y, Brtd^^(1843), 2 T. d; C. Oh. Cae. 486, where, there being no 



11.— AsStOKMBNt Of CfiOSES IK A.CtlOK. 881 


Where the notices of several incumbrances are sinuiltaneous the 
incumbrances vrill rank in order of date (a), and in considering 
whether notices are simultaneous portions *of days will be taken 
into account (6). As between volunteers notice nas no eHect on 
priority (c). 

It is immaterial that there has been no negligence on the part of 
the first assignee (d). Consequently, where the interest charged is an 
expectant one under the will of a living person, and the second 
assignee happens to be the first to hear of administration haring 
been taken out and to give notice to the administrator, he will have 
priority, though the first assignee gives notice as soon as be finds 
out who is administrator (c). 

807. 4. trustee in bankru}itcy may lose his priority over subse- 
quent assignees by failing to give notice of the bankruptcy (/), 
and may gain such priority by giving notice (//). But he cannot 
obtain priority over prior assignees by giving prior notice ; for ha 
takes subject to all equities (h). 

808. It is not necessary that a formal notice shonUl l>o given, 
for any informal notice is sufficient, provided the fact of the assign- 
ment is definitely brought to the mind of the debtor or fundholder (t). 
The notice may, indeed, be received by the debtor otherwiso than 
from either of the parties to the assignment, ns, for instance, by read- 
ing of the fact in a newspaper (y). It is sufficient to show that tlm 
debtor has had knowledge of the assignment, regardless of the 
source or mode of his knowledge (4;). But a statement made casually 
in the course of general conversation is not sufficient notice (/). 
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iiCTSon towrhom notice of a chorgo on stock could bo given, the uocoiul inciun- 
tiruucer obtained prioiity by a distringaa. 

(a) Cafisher v. Forhea (1871), 7 Ch. App. 109; JolimUme y. To.r (ISHO), 16 
Ch. D. 671. 

(/>) 1 hid, at p. 675. 

(c) Juitice Y, Wynne (1860), 12 I. Ch. It 289. 

(rf) Ward V. Duncombe, [1898] A. C. 669, 690; lie [1901 1 2 Ch. 6S5, 

416, C. A. 

(f) He Dalian^ enpra ; see He Lake, Ex parte Cavendieh, [1906] 1 K. l>. 151 ; 
Jokhstone v. Cor, eupra, 

if) Stuart V. Corkerfll (1869), L. B. 8 Eq. 607; He liueHtlVe Jv/iry Trunte 
(18?2),L.lt 15 Eq. 26; Palmer y, /.oc/rc (1881), 18 Ch. D. 681. C. A. 

(y) Mercery, Fans CoUna (1897), [1900] 1 Q. B. 160, n, ; He Hcall^ Ex parte 
Official Receiver^ [1899] 1 Q. B. 088; and see title BaNKHUI'Icy Ay I ) 
Ikbolvency, Vol, ll., pp. 160, 165, 189. 

(5) He WaUie, Ex parte Jenke, [1902]*l K. B. 719. * 

(ij Llofjd V. Bankes (1868), 3 Ch. App. 488; Srmt/i v. Smith (1866), 2 Cr. ^ M. 
231 ; Browne y. Savage (1859), 4 Drew. 065, O'lO; Eetvmany. Eevmnu (1885), 28 
Ch. D« 674; see Re Eylee, Ex parte Stright (1862), 2 Done. & Ch. 614; He 
Croggan^ Ex parte Carbia (1864), 4 Deac. & Ch. 354, 357. The knowledge may 
be o^uired during an action to recover the sum assigned {Mercer y, I'ana Co/ind, 
euprOf at p. 131 « »•)* 

(y) Lloyd V. Bankea, aupra ; Arden y, Arden (1885), 29 Ch. D. 702, 708. 

(k) Smith V, Smith, mpra ; Wardy, Dmeomhe, aupra; see He Worceater, Ex 
darte Agra Bank (1868), 3 Ch. App, 655, 659. 

(0 He Tichener (1865), 35 Bear. 817; Be Brown (1867), L. E. 5 1^. 88; IJm/d 
V. Banka, enpra, at p, 490 ; Saffron Waldm Second Benefit Building Society v. 
Rayner (1880), 14 Ch. D. 406, 0. A. ; Re Vroggov, Ex parte Carhia, aupra 
(conversation with cl^rk in office of company). But a rntheX notice in the 
ordinary course of hosiness is good (iZe Worceater, Ex parte Agra Bank, su//ra). 
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Tneumbratteqa Mrlll not rank in order of accidental knowledge 
obtained by the trustees (/«). 

The question in bankruptcy of what is sufficient notice to prevent 
a thing from being in the order and disposition of an apparrat 
owner is not analogous to the question of what is sufficient notice 
of an equitable assignment (»). » , 

The notice need not s^tecify the amount of the charge (o). But 
when two charges are given by one deed, and the notice only men- 
tions one of them, the notice will not operate as constructive 
notice of the other charge so os to give the other priority over a 
subsequent incumbrancer (p). 

A mistake, however, as to the date of the assignment does not 
make the notice iiivalid (9). 

809. Notice after the death of the assignee is snfficienl^, so long 
as the fund is still in the hands of the person to whom notice is 
given (r). 

810. The notice to bo effectual must be given to a person w'ho 
at the time of the notice is the legal holder and has control of tlie 
fund for the benefit of the assignor (s). Notice, therefore, to an 
executor who afterwards renounces is ineffectual (0 ; so also is notice 
to a person who only becomes the holder of the fund for the benefit 
of the assignor after the date of the notice («). 

On the same principle, when there is an original settlement and a 
suh-settlemont, and one of the beneficiaries under the sub-settlement 
charges his interest thereunder, his incumbi’aneers should give 
notice to the trustees of the snb-settlemeut, and notice to them will 
give priority over an assignment of which prior notice is given to 
the trustees of the original settlement (w). 

Where notice has been given to the debtor, no notice to any 
other person is necessary to complete the assignee’s title (a). 

Where the sole legal holder of a fund is also the e(|uitable assignor, 
the liiiowledgo which lie as aH.«!ignor possesses of the assignment 

un) AnIfH V. Ardfn (1883), 29 Ch. I). 702. 

(n) Saffron WaUhn Second Benefit Building Societi/Y, Bagner (1880). 14 Ch. I>. 
408, 409, 0. A, ; Mutual Life Aeeurance Society v. Langley (I88G), 32 Ch. D. 400, 
470, C. A. ; Lloyde' Bank v.Beareon, [1901] 1 Ch. 865, 872. 

(o) Be Brigni (1850), 21 Beav. 430, 434; seo form of notice in Be Bueeeire 
Policy TrmU (1872), 1.. B. 16 Eq. 26. 

( /i) Be Bright^ eu^a; compare IVoodbumv, Grant (IHoG), 22 Beav. 483. 

(7) IVkittingatall v. King (1882), 46 L. T. 620. As to the different mle in the 
case of a legal assi^ment, see p. 372^ ante. 

{r) Be BuuelCe Policy J^uets, ttejpra, at p. 20. Bee the cases quoted note (0), 
p. 3^2, ufdf. 

(s) Alteon v. Cox (1872), 8 CJh. App. 7C, 79; Be Dallas, [1904] 2 Ch. 386. 
398, 411, 0. A. 

(<) Be Dallas, supra. 

(«) BulUr V. Plunkett (1860), 1 John. & H, 441 ; WthHcr v. Webster (1862), 
81 Beav. 393; Somxrst^ v. Co® (1863), 33 Beav. 634; YuUi v. Cb® (1868), 17 
W. R. 20 ; Johnstone y. Op® (1880), 16 Ch. D. 6^1 ; Boxburghe y. Coa (1881), 17 
Ch. IK 620, C. A. ; and oompiyre Addison v. Cb®, aupm. 

(iv) iSfoK V. Deweil (1846), 4 Hare, 446; BtipAens y. Green, [1896] 2 Ch. 148, 
C. A., overrulJim Re Bo&th (1863), 1 W. R 444. Compare Bridge y Beadon 
(1867). L. B. 3 Eq. 604. 

(a) Liguidaiion Estates Jhmhase Co, y. Willoughby, [1898] A. C. 321, 336; 
e.g.p notice to the peraon from whom the fund aaa^giied would come to tho 
dabMt mr to the peraoqp jointlj interested with &e Aaaignor (ibid.). 



Part II.— Assiqniirkt w Chosbs ik Action,, 


18 not equivalent to notice for the purpose of giving an equitable 
incumbrancer priority (/>). i 

811 . Where the fund is in the hands of several trustees notice 
should be given to each of them (c). The effect of giving such notice 
is that the assignee wUI have priority over a subsequent assignee 
taking his assignment after the death or retirement of all the 
trustees to whom the prior notice was given, even though the subse- 
quent assignee has given notice to the new trustees and the latter 
have no notice of the first assignment (d). The new trustees, how- 
ever, will not bo personally liable if, without actual notice of the 
first assignment, they pay over the assigned fund to the second 
assignee (e). 

Where the fund assigned is in the hands of several trustees notice 
to, or knowledge by, any one of those trustees, even if bo is not 
the acting trustee, is sufiicieut to protect the assignment against 
a subsequent assignment with notice to all or any of the trustees (/) 
BO long as the trustee affected with notice of the prior assignment 
rcjinains a trustee (//). The priority so acquired is retained even 
though the one trustee who has notice dies after the notice of the 
second assignment has been given without his co-trustees having 
been informed of the first assignment (//). If, however, at the time 
when the second assignment is made and notice thereof given the 
trustee who alone had notice of the first assignment has ceased to 
be trustee, the second assignee will get priority (0. Where the one 
trustee who has notice of the assignment only has such notice by 
reason of his being the assignor, such notice will not be sufficient 
to give priority over a subsequent incumbrancer who gives notice 
to the other trustees But if the one trustee acquires notice by 
reason of his being assignee such notice will be sufticient to give 
such priority (A). Notice to one of several trustees will not operate 
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(b) lie Dallas, [1901] 2 Ch. U8j, 401, 402, C. A.; Thv.^.^psim v. Hjmrs (ISI.)). 
13 Sim. 469; Martin v. f<edgwick (1846), 9 Beuv. 33. ; boo Paldic Wurics 
Commissiimers v. Harhy (1857), 23 Boav. 508. 

(c) He Hall (1880). 7 L. K. Ir. 180. It may lio adviHabln, if it can bo arrangod, 

to have notice indorsed on the trust deed, if any; soo Phipps v. Lomjrovs (1873), 
li. K. 16 Eq. 80, 90 ; and compare Lmdon (’harlered Panic of Australia v. 
Lempriere (1873), L. E. 4 P. C. 672. . 

(rf) He WasdaU, Jirilten v. Partridge, [1899] 1 Ch. 163 ; see ll'ordv. JlnncornlH!, 
[1‘893T A. C. 369, 394. 

{e) JIallowe v. Lloyd (1888), 39 Ch. D. 680. As to the du^ of now trustees to 
make inquiries, see iUd. at p. 691 ; Phipjts v. Lovegrovf,{\^l[i), L. R. 16 £(j. at p. 90. 

(/) bmith V. Smith (1833), 2 Cr. & kl. 231 ; Meux y. Ptll (1841), 1 llaro, 73. 

(g) See note (t), iw/ra. 

(A) Ward v. Duncoml/e, supra, 

(?) I'imsfin V. Ramsboitom (1837), 2 Keen, 35, 50; Ur Phillips, [1903] 1 Cli, 
183 ; Re Ilall, supra; Ward v, Duncomhf, eupra, at p. 382 ; see, however, ildd, 
at p. 394. Compare Re Wasdale, Si^a ; Freernan v. 2#afii<7, [1899] 2 Ob. 355, 358. 

(/) Brrnne v. Savage (1859), 4 Vr^w, 635 ; LloytPs Rank y. Pearson, [1901] 1 
Ch. 865; ReDaUae, supra; and compare Em parte Hmnessey (1842), 3 Con. & 
Law. 559 ; Thompson v. Speirs, ssma^ whore the assignor was member of the 
society msuing the policy assig^nca; As Bkeichley^ Ex parte BouUon{lWJ)^ 1 l>e 
G. & 1. 163, 175, where the assignor was a secretary of the company sham in 
which were assigned. Notice to the husband of the assignor, where he is one 
of trukees, le eufficumt ( Willee y. 0reenhiU (1861), 4 G* F« A 14^. 

(A) Browns y. Savafft, supra; WilUe ^• QreenhiU (No. I) fl860), 29 Beay. 
376, ‘8ee Newfnm v. Newman (1885), 2B Ch. B. 67i$ Ehfer y. Madean 
(1657)i 5 W- E* 447 ; and he does not logs his priority hj faiUng to inform thf 
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lo make the other trustees personally liable for vhat they may do 
in ignorance of the notice (/>• 

812. The fact that at the date of the assignment, or when the 
fund charged comes into existence, there is no person to whom 
effective notice can be given does not affect the priorities obtained 
by notices given after there is such a person (m). In the case of 
slock or shares standing in the books of the Bank of England or of 
any public company priority may be gained, in the absence of any 
person to whom notice can be given, by service of an affidavit and 
notice under R. 8 . C., Ord. 4C, rr. 2 — ll(n). 


Fund ia 813. If the fund*is in court the notice must take the form of a 

court. gtop order (o); and a notice to the trustees will not give, priority 

over an assignee who subsequently obtains a stop order (/>). The 
stop order, liowever, must be one which operates as notice to the 
jiorsons who are entitled to the fund as trustees for the ^assignor, 
not merely as notice to the trustees of a prior settlement ( 5 ). 
AVhere part of a fund is in court and part in the hands of trustees, 
the assignee, in order to have priority, must, as regards the funds in 
court, obtain a stop order, and, as regards the funds in the hands 
of tlie trustees, give notice to them (r). AVhere an assignee has 
obtained a stop order on a fund in court, and the share of the 
assignor is subsequently carried over to a separate account of him 
and his incumbrancers, a second assignee does not obtain priority 
by a stop order on the separate account {a). 

A stop order on a fund paid into court i)y trustees will not, how- 
ever, give priority over an assignment of whicli notice was given to 
the trustees prior to the payment in(/) ; or over a prior assignment 
of which the assignee who obtains the stop order lias notice at 
the date when he takes his security (//), thougli notice of the prior 
assignment after that date but before obtaining the stop order is 
immaterial (/#)• 


nubsequcnt asRigueo of Lis own iiesigumcnt {lit- J.nver, Ex larte (jlarrui'd (1S77), 
5Ch.r. Cl,G. A.). 

(/) Lov) V, BoHvtru\ [1891] 3 Ch. 82, C. A. 

\m) Johmtoht v. Cox (1884), 1C Ch. 1). 671. 

(n) Etty V. Btidgn fl843), 2 Y. & 0. Ch. Cas, 4SC, where priohty was obtained 
by a distringas, for waich proceeding the above-mrntioned prooeraings are now 
substituted; see title Practice avd pROCEnrin:. 

(o) Baiy ▼. Barry (1868), 3 Ch. App. 462, 456; Be llolmea {A, TK) (1SS6), 29 
Ch. J^. 786, 0. A. ; Elder v. Maclean (186n), 6 W. Ji. 447, whore the first assignee 
was himself a trustee of uio fund. If a life interest only is charged, the order 
should tnention that the inoozne ia reatraiued {Muck v. Postle, [1894] 2 Ch. 449). 
As to atop orders, see title Practice and Procedure. 

( p) Pinnoek ▼, Bailty (1883), 23 Oh. D. 497. 

(y) SU^pheM V. Orem^ [1895] 2 Ch. 148, where the fund waa in court in an 
action to adminiater the will of A., and B., a beneficiary under the will, had 
l>cquQathed hia interest to the a^raor, and a notice to the executor of B. waa 
lield to give priority over a atop order previously obtained, which had the effect 
only of a notice to the ex»cators of A. ; see p. 382, ante, 

(r) Mutual Life AuurcMd Society v. Langley (1886), 32 Ch. D. 460. C, A 

(,) ». Tidd (1867), li. B. 4 462. 

(t) livu^ V. Harding (1836), a.S B«iv. I4l ; Thmj^n v. 7W.M (1863). 9 
!>»». & Sm. 8, 20 ; Rt An^teeg (Marguie), [1903] 2 (3*. 727, 732. 

(a) Jte IMmee {A. J>.\ 

iftOual Life Atturatat Sed^ V. hftngle^, u^rq. 
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814. In order that notice to a company of an.asBif'nment may 
be effectual, it must be given to the proper olheerB arhen engaged in 
the business of the company (r). Casual knowledge acquired by 
the secretary while not transacting the business of the company is 
not sufficient (d), nor is caf^al conversation with a clerk in the 
office.(«)t but verbal notice to the directors at a board meeting 
is sufficient (/). 

The principle that notice determines priority in the case of 
equitable assignments does not apply to the case of shares in com- 
panies incorporated under the Cora]mnies Act, 1862 (//), so far as the 
company itself is concerned (/i). But the directors may be person- 
ally liable if they give eflfect to a transfer of shards when they have 
notice of ^ previous equitable assigniDent (i). 

815. The fact that the solicitor who negotiates the mortgage of 
a policy is the local agent of the insurance office is not sufficient 
to affect the office with notice of the charge (/r), unless he has ex})r('SH 
authority from the office to receive notice on its behalf (/). 

Notice to the solicitors of the trustees of an assignment of a fund 
is not sufficient, unless they have authority, express or implied, to 
receive such notice (?«)• 

816. It is no part of the duty of a trustee of a fund to toll the 
beneficiaries or intending purchasers or mortgagees from them 
what incumbrances have been created or which incumbrancer lias 
given notice of his charge ; if, how’ever, he does answer sncli 
inquiries honestly to the best of his belief, he will not be liable, 
unless his statement amounts to a warranty or an estoppel (a). 
Nor can a written statement by a trustee that no notice has 
been received be relied upon, if it was obtained by the proposed 


(r) Sordei^ (h^twrah de Paris v. Trurmimyn Unitm (Jo. (If N4), M Q. J5. I). 

(/. A- ; Gate v. Lewis (184(5), 9 Q. B. 7150 (HCcretary) ; Jte Ha h'eSj Kx ipartr 
man (IS-Sj), 4 Dcaa ik. (’h. 412, whoro a diroctor of aa ijisuniiice coaipauy 
r]o}>o.sit€d his life policy ieKiicMl by the company with a buTiker, who was hIho 
auditor of the company, and the company was hold alb'.cUMl with notice ; //c 
Kidder, Kx ftarU Watiniis 4 JJoaa & i’h. 87, whoro the transactioTi was 

known to one of the tlircu-tois ami to the actuary. , 

(d) OSndrah de Parts v. Tramways Union Co., sitj/ra. Ah to what will 
not constitute notice of a tni.st to a bunk, see also tUmifson v. Mohan's 
[1895] A. 0. 270. 

(e) He Oroyyon, Kx jtarte (Jarhis (1804), 4 Deac. & Ch. J554. 

?/) Re Worcester, Kx jtarie Ayra Rank 15 Ch. Ap]). 555. 

(a) 25 26 Vict« c. 89 ; see 8. 30. * 

(A) S(tciet^ Oinerah de. Paris v. ir<i//iCr (1885), 11 App. Cos. 20, 30. 

(t) SociM Odairale de Paris v. Tramways Unioti (Jo., sujtru ; see, however, 
SodM OenSrale de Paris v. Walker, sapra, at p. 30. 

(k) Re Russefl (1872), L. E. 15 Eq. 2G, 30. 

h) Gate 7 . Lewis, supra; see al«o Policies of Insurance Act, 1867 (30 & 31 
Viet 0. 144). 

(m) Wifles ▼. Oreenliill (1 860), 29 Beav, 376, 392 ; Saffron Walden Second Benefit 
BuBding Society ▼. Mayner (1880), 14 di, D. 406, C. A. ; Arden v. Arden (1885), 
29 1). 702, 709 ; Rickards v. OledsUines (1861), 3 Giff. 298; WkUtingsUdl v. 

King (1882), 46 L. T. 520; and see Re Coueins (1886), 31 Ch, D. 671 ; Re ihsrand 
(1859). 8 W. K. 33; Re Southampton (Lard) (1880), 16 Ch. D. 178. 

(hi Low V. BouverU, {1891] 3 Chu 82, C. A. ; see Re TiUoU, [1892] 1 Ch. 86; 
Ward T. Duneombe, [1893] A. 0. 369, 383 ; and title Trusts awd Trustkkr. 
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mortgagee oy concealraeni of a material fact calculated to deter the 
trustee from .signing Ki(o). 

817. On the purchase of a reversionary interest from a mort- 
gagee it is not an essential hlot on the title that notice of the mort- 
gage has not been given to the trustees, if it can be shown that no 
suhsequent inciinihrancer has given notice (p). 

818. A solicitor’s lien on a policy, which only gives the right to 
hold the document, hut no right to the fund, is not lost by not 
giving notice to the insurance company, as against a subsequent 
assignee who has given notice (q). 

819. The principle of obtaining priority by notice does not apply 
to equitable interests in land (r), hut it does apply to such interests 
in land as can only roach the hands of the benelicinry or assignor 
in tlio shape of moiuy, c.//., ])roceed8 of sale of real estate («). 

Ihigistration in th<i Yorkshire registry does not affect the priority 
of incumbrancers on such last-mentioned interests (/). 


Sru SKCT. a. — JsHif/me iobs suhjWt to all 

820. In the case of an equitable assignment of a chose in action 
the debtor or fundholder lias as against the assignee the same 
equities (a) and the same rights of s(*t’off and other defences {n) as 
he would have had against the assignor at the date at whicli notice 
of t)i(i assignment is given to him {h). 

821. It is the duty of the assignee to make inquiries, and the 
debtor or fundholder is not hound on receiving notice to volunteer 
information, unless the notice shows that the assignees have been 
dec(uved ; in the latter case, if the debtor does not undeceive the 
assignee he may ho prevented from taking advantage of equities 
Ixdween himself and the assignor (c). 


(o) I'lH'tf'T V. jV/no/'f, [laoij 2 I ’h. aoT. 

( ;») Ilolmn v. Ikll (IS.'ia), 2 lb»;iv. 17 ; ihltl. to the dutie.-* of a vendur 
in .such «. cjisc. 

(o) ^V^/ of Einihind Hank V. Ilatchtlor (1SS2), «>l L. J. (ciI.) 199. 

(/•'I n«n/ V. Dovamhe^ [t893j A. obO, .190 ; WiltAhire v. /lahhits (IHi}), 
llSiin. 7b: Leey, I/owltU {\Soi\), 2 Iv. & J. o31. As, for example, fiqiiitable 
mortgages hy deposit (lie Hirharth, llumhtr v. liir hards (1S90) id (‘h. D. 589; 
Jloi>kin8 V, ilem/ororthf [1898] 2 Oh. 347). 

{n) ll'ard V. pKHctmwe^ supra; Lfe v. Jfoirktt, supra; Foster ▼. Cockerell 
(183.5), .'j (^1. & Fin. 456, H. L. ; Cvuvdidatrd Invf*stiueiit and Insurance Co, y. 
llilf'fi (18,59), 1 OitT. 37^.; lie Uughr*, 2 Hem. it M. 89. 

(#) Malcolm V. Charlesworth (1836), 1 Keen, 63; Arden v. Arden (1885), 29 
Ch. l>. 702. 

Of) Phipps V. Lovujrovc (1873), L. R. 16 K(i. 80, 88 ; Douglas v. (1831), 

4 h>ini. 524, o33; Pooih v. Ilallett (1869), 4 (.'h. App, 242 ; and comparo Durr v. 
\y i mhledim fAHid Board (1887), 56 r<. T. 329. 

(rt) lioahnryhe v. CVx (1881), 17 Ch. I). 520, 0. A. per James, L.J., at p. 526 ; 
and see Buck y, Bohsim (1878), 3 Q. B. D. 6S6, 690. 

(5) Mangles y, Dixon (1^52), 3 H. L. Cas. 702 ; Phipps v. Liwegrove^ suma, 
at p. 88 ; Bcrgmann v. Maemillan (1881), 17 Oh. D. 423 ; Httrs/ally. Mali fax and 
Huddersfield Unim Banking Co, (1883), 52 L. J. (cH.) 599; Re Taunton, Ddmar, 
Lane ^ CV., [1893] 2 Ch. 175; Jeffrges v. Agra and Masterman's Bank 
L. R. 2 F.q. 674 ; Graham y.Johnstm (1869), L. B. 8 Eq. 36 ; WaUs v. DrisoolL 
[1901] 1 Ob. 294. C. A. 

(c) Mangles y, Dijyn, mtpra, at p. 734 ; and see tether note (d)» P- 390, post 
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1822. The assignee of a bond takes it subject to all equities. So 
if it is satisfied (d) or void or voidable (e) thei assignee has no better BquttAlf 
right than the assignor, unless, in the latter case at all events, the 
intention that it should be negotiable is expressed on the face 
ofit(/). . . , ■“ 

The same principle applies to debentures or like securities issued Secnrltlas 
by companies (p) unless there is some contract antecedent to their 
issue that they should be negotiable (/i), or the form of the instru- 
ments is such as to induce the belief that they are legally transfer- 
able (i), or the company by its subsoquent conduct, as by recognisirig 
the assignment, precludes itself from raising any equity (A;). When 
a company has power to issue legally transferable securities, it 
cannot set up an irregularity of issue or other equity as against a 
bona Me assignee (/). 

Wlien shares in a company are charged and notice of the charge Shares in 
given to the company, the lien of the company under its articles on 
the shares for a claim arising after the notice will be postponed to 
the charge (m). 

823. Where the right of the assignor is subject to a set-off on Brt-oflf 
the part of the debtor, the debtor may, provided the right has 
Hccrnod before notice of assignment (n), equally avail himself of this 
right against the assignee (o). Similarly in the case of a debt 


(r/) TurUm v, Btuftnn (1718), 1 P. Winn. 400, npprov<*d in Maviflnv, Diron 
(1S.)2), 3 II. L. Ois. 702; v. »/<>/<#*« (1710), 2 VtM‘n. 002 ; (fnl v. IVhHa 

(1810), 3 liciiv. 307 ; Cnrtmfii^h v. (1807), 2*1 llnav. 103. Son, generally, 

title Bonds, Vol. ITT., p. 07. 

(r) (traham v. *’<>hvsoit (1<S00), T/. 11. 8 I'q. 30 ; compare IJairLtr v. HaUeuuil 
(l8o6), 3 Sin. h 0. 101, a lamcl given for a gambling dt bt w«b held gcKjd 

in the bands of an iiHsignoo. 

i f) (rroham v. Juhvf^tmy at p. 44. 

g) lie Ntitul Jvvffitiucift f o. (1808), 3 Cli. App. 355 ; Mhrvnnnn J.ife. 
anrc Bt'cit fy v. J'fiolfif (1858), 3 De (i. & J. 201; f/roij- '* v. Credit */ 

Kuqiami (l’873), L. 11. 8 H B. 371, 

Oi) lie Jilal.vlnj Ordminre f'o., F.xparfe AVa’ Z^alnud limdctvg Otyrporfitinn (1807), 
3 (’h. Aj>p. 154 ; i)irk»<tn v. Stuitnmi Vule flail. r/«/. (1808), Jl. 4 (i. B. 44 (bonds 
infill od for tho ]>iir])os<) of raising money). 

(i) Higgs v. S*tHht:rn Amim Tra Co. (1800), h. 11.4 l*l.T( h. 387 ; He itmvral 
Kutates OVi., Expar*e City Jiavk (1808), 3 ( ’h. Ap]». 768 ; He Agra and AfaHtvrmau^B 
Hanky Ex parte AHaiic, Jinvkivg <!or}nmdion (1807), 2 (-h. App. 301 ; He Taantony 
Pehnar, Lane To., [1803] 2* Ox. 175 ; He (Joy ife 6V., Ltd.y [1000’ 2 (^li. 140. 
See He Hrown <fc Oregori/, Ltd., [1004] 2 Ch. 418, 0. A. ; He Bmith cfc (Jo,, [1001] 
1 I. R. 73. 

{k) He Northern Assam 7>a Co., Ex jxtrte Vniverml f^ife Assurance Co. (18/0), 
L. B. 10 Eq. 458 ; Jle Hercules Insurance Co., Hrunton's Claim (1874), L. li. 
19 Eq. 302. 

(/) Webb V. Herne Bay Co7nmiM»V>wer« (1870), L, E. 5 Q. B. 642; Re H/rm/ord 
Canal (Jo. (1S83), 24 Ch. D. 65. 

(m) Bradford Banking (Jo. v. Briggs (1886), 12 App. Cas. 29. 

(w) Watson V. jl/fd Wales Bail, (Jo, (186/), L. K. 2 U. P. 503 : Ilorhnrghe v. 
CW(l881), 17 Ch. D. 620, 626, C. A. ; Jeffrges v. Agra and Mast*rrfwirt s Bank 
(1866), L. R. 2 Eg. 674 ; Wilson Gal/riel (1863), 4 B. &.S. 243. This (loos not 
apply to notice ox debentures giving a floating charge {Biygerstaff v. HowatVs 
Wharf, Lid., [1806] 2 Ch. 93, C. A.). 

(o) lie Stfuth Blachfiool Hotel Off., Ex parte James (1869), L. R. 6 Eq. 225, 
where a company’s right of sot-off against the assignor of debentures waa held 
available against the assignee, PO lowing /> Natal Juvrstment Co. (1868), 3 Ch. 
App. 355 ; I'oung v. KUchin (1878), 3 Ex. I). 127 : Snvfoundlnnd (r>nHrrufient 
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which accrues due before the date of the notice, but is not paj' 
able till after that datb (p). He may not set off an independent 
debt which has accrued since notice of assignment, though due 
upon a contract made before such notice (q), but he may set off a 
debt which has accrued since notice of .assignment if it has arisen 
out of a transaction inseparably connected with the original 
debt (r). He may also meet the plaintiff’s claim by a counter- 
claim for unliquidated damages, provided that they arise out of the 
same contract ; but he is not, of course, entitled to recover any 
damages, but only to set them off against the plaintiffs claim (s). 

A debt due at the date of assignment includes a debt due from a 
shareholder to a company being wound up in respect of a call, though 
the call is not made till after the assignment, so that where a share- 
holder assigns a debt due to himself from the company being 
wound up, and notice of assignment is given to the liquidator, the 
assignee's title is subject to a call subsequently made by the com* 
pany upon the assignor (t). If, however, the assignment and notice 
are before the winding-up, calls in the winding-up cannot be set 
oir(H). 

A right of set-off which is only available against the assignor on 
bankruptcy or winding up by virtue of the “ mutual credit ” clause (a) 
IS not available agiun4 llu! assignee (/>). 

824 . Though the assignee takes subject to equities available 
against the assignor, ho is only thereby made liable to equities 
against the original assignor, not to those available against an 
intermediate assignor, so that wbei’o a liability (such as a set-off) only 
attaches to the intermediate assignor the ultimate assignee cun 
maintain his action freed from the equity (c). 

825. Tlio iissiguoe of a Bharo of a fund in court in an administra- 
tion action >vlujn all debts have been certified to have been paid will 
take subject to tluj claim of creditors subsoijucntly coming in (d). 


V. \c‘r/outidland Hail, Co, (1888), 13 App. Cus. 190; Cavtiaiiah t. Giam 
(lsri7), 24 Beav. 163 ; ir*7aow v. Gahriel (lb63), 4 B. & IS. 243. 

(p) lie Taunton, Dehnar, Lam Co,, [1893] 2 Ch. 176, 183. 

((/) Hatfloa V. Mid Wales Bail, Co, (1867), L. B. 2 C. T. 693; He China 
SU'imship Co., Hx parte Mackenzie (1869), L. R. 7 Eq. 240, 213 ; He Milan 
Tramways Co., Ex jjarte Theys (1884), 26 Ch. D. 5S7, C. A- ; Stephens V. 
Vefatbles (1862), 30 Boav. 626. 

(r) ira/«on v. Mid Whiles Hail. Co.f^sui^, at pp. 697, 598 ; Smith ▼. Parkes 
(1862), 16 Bear. 115, 119; Neuffoundhuid Government v. Newfoundland Hail, 
Ck}., suI^/^a ; Webb v. Smith (1886\ 30 Ch. D, 192, C. A. 

(•) Young v. KiUhin (1878), 3 fex. D. 127, followed in Newfoundland Govern* 
ment r, Newfoundland Hail, Co., supra. 

(i?) China Steamship Co„ Ex parte Madeenzie, supra; He Ovfelo etc, Co,, 
Wiliiamam^s Claim^ [1901] 1 1. R. 38, C. A. For assipiixient of rights by a 
ptu-tiiei*, see title PAUTKKUsnip ; and Wattsy. JJriscoiU [1901] 1 (3h. 294, C. A. ; 
Jh Oarviond, [1003] 1 Oh. 2.HI. 

(«) JU Tatitiion, JMnuit, IdUte Oo„ supra, 

{a) See title BankbCFTOT, YoI. II., pp. 211 et seq. 

(b) Rs AspMtic Woodetnmeut Co., Lee and Chapman's Com (1883), 30 Ch. D. 
318, 221— 223, 0. A. 

fc) Bs Milan Tramways Co., Bx jtarte Theys, supra, at p. 393. 

. (*7 Uooprr T. Smari (1873), I Ch, P. 90, Compan Otaham v. Drummond, 
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When the assignor of a share in a trust /und is also trustee, his 
assignee will take subject to the obligation of making good breaches * Eqidtidble 
of trust by the assignor, whether committed before or after the 
assignment (e), and the eflfect will be the same wdiere the interest 
assigned was purchased bjf the assignor, not taken directly uirder 
the trust instrument (f). The assignee will not be so liable if 
the assignor became trustee after the date of the assignment (r/). 

Similarly, the assignee of a beneficiary will take subject to liis 
assignor’s liability to make good a breach of trust (h). Where tlie 
fund is in court to the separate account of the assignor, the assignee 
is not subject to such liability (i). • 

So the assignee of a legacy will only take it subject to any debt 
due by the legatee to the estate or to any costs incurred by the 
executor (fc). 

Trustees who deal with trust funds by the direction of their 
benehciaries may set up the equities so created against an assignee 
of whom they had no notice (1). ^ 

826. Ill the case of an assignment of a mortgage debt by the A^Hignmcnt 
mortgagee without the iirivity of the mortgagor, the assignee’s rights mortgaga 
are subject to the state of account between the mortgagor and the *'* 
mortgagee assignor at the date of the assignment (m), and whatever 
the mortgagor could have claimed against the mortgagee assignor, 
as, for exami)le, by way of set-off, he can claim equally against the 
assignee (//). 

[189t)] 1 Cb. 9()S, whmj the assignor was exocutrix us well aa beaeficiary, and 
the assignment fucordingly good against crediU»rK. 

(e) Afftrrtny, /.nut* (184‘J), 1 Y. & (J. Ch. Oa». SHO ; /hrnifttv. Hhf JfiM \ 

J)o 6, M. tV: G. .*171 ; Wilkins v. (ISSJl), 4 GiU. 412; (Wrv. Muddle (1802), 

10 Haro, 186; l)ibhs v. Itirmt (1849), 11 Boav, isy. 

(/) Ihjering v. /hifring (1889), 42 Oil. J). 20J1. 

(.y) V. Irhif (18.78), 20 lieav. 602 ; and coiiipuro lirJlnh Mnlnnl JnvcHlmcni 
Vo. V. f^rnart (1870), 10 Ch. Aj)]>. t)67. 

(/<) Vriddi/ V. AW (1817), U Mur, 86; tSlf/duns v. Vru'ihlcH (1862), 30 Ufuiv, 

62.V ; /iv W*’d(nt^ [1900] 2 Oh. 164; (-lack v. Holland (1804), J9 Beuv. 262; 

Wilkitvs V. mUei/, supra; Uarneit v. Sheffield ^ supra; Holton v. Curve, [1895] 1 
Ch. 044, 

(i) lie Feyton, Bartlett v. Charles (1890), 45 Ch. D, 458 ; Ed^ar v. Plomlvy, 

[1900] A. 0. 431, P. C. 

{k) He Knapman (1880), 18 Cb. 1). 300, C. A.; WHles v. (Jrceuhill (1860), 29 
Beav. 376; Davies y. Attsten (1790), 1 Yes. 247 ; son MoUoy v. Frefnx,h (1849), 

13 1. Kq. E. 261 ; Stephens v. VenaUes^ sujtra ; He Jones, Christmas v. Jones, 

[1897] 2 Oh. 190; Ballard v. Marsden (1880), 14 Ch. 1)^376. 

{1) Fhipps V. Aovc^r(we(1873), L. li. 16 Eq. 80, 88 ; see Newman v, Newman 
(1885), 28 Ch. D. 674. 

(m) Chambers v. Qoldwin (1804), 9 Yes. 204, 264 ; Matthews y. Wallwyn (1798), 

4 Vea. 118 ; Nvrrish v. Marshall (1821), 5 Madd. 476, 481 ; BickerUtn v. Walker 
(1880), 81 Ch. D. 151, 158, C. A.; Dixon v. Winch, [1900] 1 Ch. 73(i, (\ A. The 
principle of obtauiing priority by notioe does not apply to ef|uitublo mortgages 
of land ; and see p. 386, nn(e. 

(ft) Turner v. Smith, [1901] 1 Oh. 21 «3, where a mortgagor having nven money 
to her solicitor to pay off the whole of her mortgage debt, uie solkitor , 

fraudulently retaitted me money and subsequently pui^rted to take an assign- 
ment of the debt to himself and assign it to the defendant without privity of 
the mortgagor ; audit was held that the right of the defendant wassubjeotto the 
state of accounts between the mortgagor and the mortgagee aMsgnor, and that, 
since as between them the debt was non-existent, the defendant had no right 
avaitable against the mongagur, but was bound to roconvey* * 
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When a mortgage is void or voidable, a transferee will take 
subject to the right of thfe mortgagor to set it aside (»)),»even though 
the mortgagor, in ignorance of his rights, joins in the transfer (p). 

Where, however, a mortgagor acknowledges the reeeijit of a 
loan which he lias never in fact received, e transferee takes the 
assignment freed from the equity w'hich belongs to the mortgagor 
as against the mortgagee to redeem on payment of the sum actually 
receive<l (7), or, when he has received iiotliing, to have the mortgage 
sot aside (r). 

The rule of estoppel does not, however, apply in favour of the 
assignee by reason (jf any statement made hy the debtor unless the 
assignee has altered his position on the faith of such statement (s). 

827. W’hon the benefit of a burdensojiie contract is assighed, the 
assignee Avill take subject to the rights of the other party to the 
contract («). 

828. Tho flobtor may contract liiinHolf out of tho ri^lit of enforc- 
ing against tho assignoo his eqiiitios against tho assignor (h), or 
may release those equities (r), or may so conduct himself as to lose 
liis right to enforce them (//). 


(o) Parker V. Clarke \ 30 nnd comparo Jmhl v. (Irt^eu (1875), 4o 

]j. .f. (cir.) lOS, 111 ; but Rt»o Prenrlt v. //ope (1SS7), oO L. J. (CU.) 303, whore 
it wrtfl Haiti that Parker v. Clarke, supra, wns overruled by Pirkn'tou v. Tl olker 
(ISSu), 31 (^h. D. 151. Coinparo Davies v. HoUon (/*.) iD Co,, [1801] 3 Ch. ()7S. 

i p) Coeh U V. Taiflor (1852), 15 Beav. 103. 

(<;) Jlirkertvn y, ]\\ilhr, su/a^a ; Daieman v. Iftnif, [1001] 2 K. B. 530, wh*‘re 
tho quostiou of coiiHtructivo notico in such cases is dealt with. 

(r) Prau h v. J/ope, supra. 

(8) Iforsfally. Ilali/ux and iJuddersfidd Union Pauking Co. (I 8S;{), 52 L. J. 
(ni.) 509, 002. 

(a) Newfoundland (lovernment y, Newfoundlmnl Uaih Tfi. (18SS), 13 App. (’mm. 
1!»0, whom sot- otT id diuiiagos for broach of obligation undor tho coutnict was 
allowed ; POO ISmith v. J\irkes (1852), 10 IV, iv. ll5,lwhore a Het-t>(T of psirtnersbip 
de bts vvMs wllowod ngfiinst tho HS.sigiM'o of a sharo in a di.Msulvod partncr.sbip ; 
JirrpmufH V, Maemdian (1881 }, 17 ('h. I). *123 ; '!\}oth v. ( ISUO), 4 Ch. App. 

212 ; Webh v, (1,S85), 30 (Oi. 1>. 102 ; Drew v. dosohjne. (1887), IS (^. B. J). 

500; He. Toward, h'r parte Moss (1>S7), U ti. B. IJ. 310, 0. A.; Jlrice v. 
Doiniistcr (1878), 3 B. ]>. 500, 577, 0. A. 

(h) lie Hlakelep Ordnanve (Uk, Kjrparie Nrw Zealand Hanking ( 'ttrporativn{\HVu}, 
3 (?li. App. 151, 158; He Natal Imentfuent Co, (1808), 3 Ch. App. 355 ; peo 
Crd V, (1810), 3 Boav. 357 ; and cumcs cited in note (i), p. 387, ante. 

(c) He NorUiern Assam Tea Co., Kx parte Universal Life Assuranre Co. (1870), 
L. B. 10 Va]. -158, 403. 

(d) Higgs v, Northeim Assam 'Tea Cr. (1869), L. B. 4 E.Kch. 387, where the 
us.signoes of debontures, to whom csertibeatos wero issmjd dcHcribing them as 
“ roRipit^rNfd proprietors” and wdio w'ero otherwise dealt with as proprietors, 
wore held not to bo liable U> n set-otl given by the articles of the company in 
iiuostiou against tho assignor in rt'spect of llio debontui'es, followed in He 
Northern Assain Tea Co., Ex parte Universal Lije Assurance Society, supra, whore 
the assignees were asked to renew thoir securities for three years; He South Essex 
Estuary Co,, Ex )xtrte Cfiorley (1870), L. B. 11 Eq. 157, where, the assignment 
of an invalid l)oud having been registered without objection in the books of the 
company issuing it, and judgmeT’t having been recovereti by consent for prin- 
cipal and interest, it was held that in the winding-up the validity of the bond 
could not be questioned; i?r fferrules Insurance Co., Hr union's CYaim (1874), L, B. 
19 .Eq. 302, where the registration of an assignment of an invalid l>ond was 
held to amount to a repitwentatiou that it was valid ; He General Estates Co., 
Ex parte dig Hunk (1808), 3 Oh. App. 758, w'here tho instrument assigned was 
Ivda either to be a promtoory note, or to be represented as free from equities ; 



891 




rAIlT II. — AsStGNMBNT OF CrOSCS IN ACTtON. 


The assiguee in due coarse of a iiegotinhle iustnituent bolds it 
free from ^nities (e). This rule a]>pueB to bills of exchange 
(unless restrictive!}' indorsed or overdue at the date of negotiation), 
to promissory notes and cheques (/), and also to other documents 
xrhich are by the law merchant or custom of trade negotiable 
instruments {g). 

Suu-SKCrr, 4 , — Effect of Effuitahle Assi^nrantt, 

829. In eases \vhich do not fail within s. 25 ((>) of tho Right of 
tTudicalure Act, 1873 (h), an equitable assignment of a chose in »»«‘enw» to 
action passes to the assignee the right to sue for its recovery (i). If own ualiTe. 
the chose in action is equitable (A:) and the as^ifginnent is absolute, 
the assijgnee can sue in liis own name without making the assignor 
a party *to tho action (Z). If, however, the chose in action is legal (m), 
the assignor, or if he is dead his legal personal representative, must 
bo a party to the action either as plaintiff or defendant, even where 
the assignment is absolute (w), and d fortiori where tho assignment 
is by way of security only, for ho then has a right to redt^om (o). 

If the assignor does not bring the action himself, tho assignee is 
entitled to do so in tho name of the assignor, on giving him a 
proper indeiiniity against all costs and charges consequent on tlm 
nse of his name (;)); or, on proving his failure or refusal to sue or to 
allow the use of liis iiaiiio, may make him a defendant (f/), leave to 
amend being granted, if necessary (r). Whore the assignor’s interest 
in tho subject-matter has ceased, his presence before the court may 
be dispensed with («). If, in the case of the assignment of a debt, 


SbCT. 3. 

Equitable 

Assign- 

ments. 


Macfarlane v. Lister (1Sn 7), .*57 Oh. J). 88, whoro llio dohtor accoptiid and 
iloliverod to the a^nigneo a writ ton order directing him topiiy thoitKHigneooiitof ii 
fund on which tho (lebtor had prior claiuiB; contraat (haham v. Johnsoti (lK(»t»), 
L. K. 8 E(j, 86 ; and see p, 886, ante. 

(e) London Joint St<'cli Bank v. Simmons, [1802] A. C. 201. 

(/) Hills of Exchange Act, lvSS2 (45 ^ 46 Viet. o. 6’), bh. 86, 88, 73, 80. 
See further titlo Hili.s of Excjiakof ktc., Vol. JI., pp. i >6, 608, 614. 

(^) As to what are negotiable inHlruinonls, see title PiJ.ns of ExoiiANoa 
ETC., Vol. II., pp. 564 et seq, 

(h) 36 & 37 Vict. c. 66; see p. 360, untr, 

(t) Durham Brothers v. liohrtson, [1808] 1 (i. B. 766, 760, C, A. 

(k) As to what chosos in acthm ani equitahle, sw ,p. 362, mtte, 

{/) Cator V. droydon (Java! </o. (3841), 4 Y. & 0. (EX.) 41M, 412; Fulham v. 
3/c(7ar/A;/ (1848), i 11. L. Ciis. 703 ; Bayshaw y. Eastern Union llaiL Uo, (1840), 
7 Hare, 114 ; Joim v. Farrell (1868), 1 JJe (j. & J, 208, C. A. ; Ooodson v. Ellmon 
(3827). 3 Buss, 58;{. 

(in) As to what choses in action are legal, boo p. 362, an/e. 

(n) Durham Brothers v. Bobertson^ svjjra^ at p. TOO;* Cathcart v. Lewis (1702), 
1 Yes. 463. 

(o) Durham Brothers v. Robertson, suj/ra, at pp. 770, 774. 

(p) Hammond ▼. Afessenyer (1838), 0 Sim, 327, 332; Wood v. Griffith (1818), 
1 Swam 43, per Lord Eldon, L.O., at p. 66 ; Vickford v. Ewinyton (1 836), 4 Dowl, 
461 ; Crouch v. Credit Fonder of Enyland (1873), L. R. 8 ft. 11 374, per Black- 
BURN, J., at p. 380 ; 7'urquand v. Fearon (1879), 4 Q. B. D. 280. It after action 
brou^t it is sought to add the aBsiguor, hia consent in writing is neceaeary [Try(/n 
▼. NatiotMl Brovident Institution (1886), 16 Q. B. I). 678). The aaaignor's name 
may be used even where the asaignor ia ^nkrupt ( Winch v, Keeley (1787), I 
Term Bep. 619) ; and compare The Wasp (1867), L. R. 1 A. & E. 367. 

(y) Bowden's (E. M.) Paterds Syndicate, Ltd. y. Smith [lltrheri) A Co., [1904] 2 
Ch. 86, per Warrinqton, J., at p. 91. 

(r) Ibid. 

(») See Brandi's (William) Sons A Co. t. Dunlop Rubber Co,, [1006] A. 0. 464, 
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siBOT. n. the action has been commenced, without any previous notice to the 
Equitable debtor, in the name of ^the assignee alone, and after the issue of 
Assign- the writ time under the Statute of Limitations has run against the 

ments. claim, leave will not be given to add the assignor, and the action 

wilL fail (t). Where the assignee fails to join the assignor, the 
assignor cannot, on the application of the debtor, be added as 
defendant, nor, without notice to him and hearing him as to his 
interest and the terms on which he should be added, as plaintiff (a). 

Inasmuch as the assignee takes subject to all equities (b), the 
action may fail if all parties interested or claiming to be interested 
are not parties (c). , So also where the subject-matter of the assign- 
ment is such that an account has to be taken — ^.7., a share of profits — 
and there are several assignees, they must all be made parties (d). 

In an action by the assignee the original debtor, whether he 
admits the debt or not, is not concerned W'ith the state of the 
accounts between tlie assignor and the assignee where the debt was 
assigned by way of security, and if he does not dispute the debt he 
is entitled to his costs of the action out of the debt (f?). 

The above propositions apply to any action, wherever brought (/). 
Petition in An equitable assignment of a debt entitles the assignee to present 
»>Hnkrupb y ^ jtetition in bankruptcy against the debtor without joining the 
assignor as co-petitioner and an equitable assignment of a debt 
due from a company entitles the assignee to present a winding-up 
petition against the company (h). 

liability of 830. A debtor or fundholder who has received notice of an 
notiw equitable assignment must withhold all further payments to the 

assignor unless made with the consent of the assignee (?), for if he 
pays to the assignor without such consent he will liave to pay over 
again to the assignee {k). After notice the debtor or fundholder 
becomes trustee for the assignee and cannot obtain a good dis- 
charge without the concurrence of the assignee (/). If the assignor 

where the assignor had boon wrongly paid the assigned debt. It would seoin 
that an action would not now be dismissed merely because the assignor was not 
made a ])arty in the first instance («7uV/., at p. 462). See, however, Durham 
Hrothm v. RuhertBun^ [1^18] 1 Q. B, 765, 774, C. A. 

I t) I/iiditon V. Frrnyhimffh (1889), 61 L. T. 722. 
fl) SandfTB Co, v. Peek (l884), 50 L. T. 630. 
h) See p. 386, anU, 

c) Durham Brothers v. Robertsmi^ supra^ at p. 774 ; see, however, note (s), p. 301, 
ai}fe. 

(fi) Bergmann v, MaemiUan (1881), 17 Ch. D. 423. 

(f) Durham Brothers yr^Rohertson, st^a, at p. 770. 

(/) Judicature Act, 1873 (36 A 37 Vict. c, 66), s. 24 ; Fitzroy v. Cave, [1905] 
2 K. B. 364, 874, 0. A. 

(j^) Re BailliSt Exjiarie Cooper (1876), L. K. 20 Eq. 762 ; unless the assignee 
is trustee only, when the beneficial owner must join (Be Adams, Ex parte Ca/Zer/ 
(1878), 9 Oh. I). 307, G.A; and see Be Hastings, Ex parU Dsara (1884), 14 
U. B.1). 184, a A). 

(Zi) Re. Montgomery Moore Ship Ceilision Doors Syndicate, Ltd, (1903), 72 L. J. 
(ch.) 624; eeeJSs Oomhined Weiohing and Advertising Machine Co, (1889), 43 
Ch.D.99. 104, 0. A. 

(0 SUphem ▼. FeuoUsi (1862), 30 Beav. 626 ; Brandt* s (WRlian) Sons d Go, 
T. Dusdop Rubber Co,, supra, at p» 462. 

(W Jemal Farrell (1858), 1 Be O. A J. 208, 0. A ; Bricer. Bannister (1878), 3 
Q» B. B. 669, 0. A. ; and compare Hodgson v. Hodgson (1837), 2 Haen, 704. 

DasrkT. Hall (1896), 8 Busa. 1. 12; West of England Bank v. Bakhdor 
. {\m% 51 L. J. (OH.) 199; AWy v. Setwyn, [1905] 2 Oh. 117, 121 • BoeiM 



S Fart IL— Assionmkmt br Chosrb m AonoN. 


haB eommenoed proceedings against him, he may interplead (m), 
and cannot justify payment to the assignor on the ground ^t 
the assignee has refused to indemnify him (n). If, however, the 
assignor disputes the assignment of a debt payable by instal* 
ments, the whole am^unt.being due on default m payment of, any 
instalment, the debtor may continue to pay the instalments to the 
assignor until the assignee has obtained an injunction (o). Pay> 
ments made by the debtor to the assignee, without notice that the 
latter has himself assigned over, will be good against the sub* 
assignee (p). 

In the case of a mortgage of trust funds, the trustees may safely 
pay over the funds to the mortgagee upon hi^ written receipt, and 
are no|| concerned to inquire whether any money remains due on 
the mortgage or not (q). But they are not bound to pay over the 
whole fund when a lesser sum only is due on the mortgage, especially 
if they have notice of subsequent incumbrances (r), and if they 
have reason to believe there may be doubt as to what amount is 
due they may refuse to pay over any sum until a proper account 
has been taken («). 

831. The equitable assignee of a legal chose in action cannot 
give a valid discharge to the original debtor unless expressly 
empowered so to do (t). 

Skct. 4. — Ati'ignvmiU under Particular StaliUet. 

832. The strictness of the common law rule against the assign* 
ment of cboses in action has been relaxed by various statu^, 
which have from time to time expressly provided for the assign- 
ment of particular kinds of choscs in action under definitely 
circumscribed conditions (a). 

833. Bonds of various kinds have from time to time been made 
assignable by statute, namely, bail bonds in 1704 ih), replevin bonds 
in 1737 (c). East India bonds in 1811 (d), and adibinislration bonds, 
which are assignable by the court on broach, in 1857 (e). 

UeniraU de J'arU V. Tramway* Union Co. (1S84}, 14 Q. 11. D. 424 . 448, 0. A.; 
lAqaidation Ettalo* Turcluite C'o. v. Willoughby, (ISSSJ A. (!. 321, 33(i. 

(m) Jtobimoft y. Jenkin* (18SI0), 24 Q. B. I>. 275, A., ;«t Fhy, L.J., at 

1 ). 279 ; Frxukntiul Attirawo Co. v. Tlwma* (1867), 3 C'h. App. 74. 

(«) lone* V. FarrtH (1858) 1 De O. & J. 208, C. A. 

(o) AfAin y. Cate* (1860), 30 L. J. (OH.) 6. 

Ip) Stock* y. iJobion (1853), 4 D« O. M. & Q. 11, C. A. 

Ig) CoaTeyancing and Law of Property Act, 1881 ^44 & 45 Viet. c. 41), a. 22 ; 
Hocktg V. Weitem, [1898] 1 Ch. 350, 356, C. A. ; see He Hancock, Hancock y, 
Berrey (1888), 59 L. T. 197. 

(r) Ato Bdl, J^erg y. Sayle*, [1896] 1 Oh. 1, C. A. 

(*) Hockey v. Weatem, *upra. lu such a ease the beet course may be to pay 
the fond into court {ibid.). 

(f) Durham BrUhen v. Jlobartion, [1898] 1 Q. B. 765, C. A. ; and see Jona v. 
Farrell, eupra, at p. 218. 

(a) For the mperation and effect of the Judicature Act, 1873 (36 & 37 Viet, 
e. 66), a. 25 (6), see pp. 367 — 374, euUe. 

(V) Stat. 4 A 6 Anne, o. 16, a 20. 

(c) Di n tr o e s for Bant Act, 1737 (11 Qso. S, o. 19), s. 23. 

(<n East India Oompqny Bonds Act, 1811 (51 Oeo. 3, c. 64), a. 4. 

\e) Court at Probate Act, 1857 (20 ft 21 Viet. o. 77), ae. 81, SO; Court ol 
Piooate Act, 1858 (21 ft 22 Viet. c. 95), a. 15. , 
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6bct. 4 . 
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Statutes. 
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Local loan 
debentures. 
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834. Bills of oxchange, promissory notes, and cheques, formerly 
governed mainly hy the anstom of merchants, are now regulated by 
the Bills of Exchniigo Act, 1882 {,f), which is a codifying statute, and 
provides for tho transfer of these instruments under various 
conditions attached by the statute to each of ^hem. 

835. All Bhares or interests in public stock standing in the name 
of any person in the books of the Bank of England are trans- 
ferable by such person or, in case of his death, by his personal 
representatives (//). 

836. Local loan debentures also have by statute been made 
assignable by delivery when the debentures are issued as payable to 
bearer (/t); and whore the prineii)al sum mentioned in 'sueh a 
debenture is made payable to a person named therein, his executors, 
administrators, or assigns, such a debenture (called by tho statute 
a nominal debenture) is transferable by writing in the manner 
prescribed by tho local autliority (?). Tho title of any person to 
any share in debenture stock must be evidenced by entry in the 
register of the name of such person as owner of sncli share (k). 
Tho Btatute contains further provisions for tho issue of stock 
certificahjs to bearer (i) and aiinuily cci lilicatcs, and in each ca.se for 
their transfer (/)• 

837. Mortgages and hoiubs for seitnring money borrowed by any 
C()ni])any regulated by the ('Onii^anie.s Clauses Consolidation Act, 
1815 fm), may bo assigiuMl by the holder by a deed duly stanipod, 
niul duly stating the consideration (a). 

838. Shares in companies formed and registered under tho 
Companies Act, 1802 (o), are by that Act made capable of transfer 
in the manner lu-ovidod by the regulations of each particular 
company (a). And shares in such companies cannot he made 


(/) & 46 Viet. c. Cfl. titlo BiiJ.s or KxenAXOB Eic., Vol. II. 

Promi«»Nory mAos wovo nripnally made negotiable by stat. C & 4 Anno, c.. {>. 

(v) National Debt Act. 1870 (.'18 & 84 Viet. c. 71), sa. 22, 23, The transfer of 
stork in tho public funds is elTectod by aignature in the proper book at the 
hank of ICugland, either by the transferor personally or by his attorney, 
lawfully authorised under seal, attested by two or more witnesses (ibid., s. 22). 
{/}) Local Ijoans Act, 1877# (38 & 39 Viet. c. Sii), s. See fuither, title Locai« 

(JOVERNMENT. 

(#) Local Loans Act, 187p (38 & .39 Viet, c. 83), s. 5. 
ilc) Ibid., 8. 6, 

(0 /w.;s. 7. 

(rn) 8 & 9 Viet. e. 16. As to such mortgages and bonds, see titles Eailwats 
AND CAJTAiiS; CoKVORATioxs. For tho form.** of such mortgages and bunds, see 
Enoyclopaodia of Forma, Vol, pp. 127, 12S. 

(«) Compauies Clauses Consolidation Act. 1845 (8 & 9 Viet. c. 16), s. 46. 
’Dhe deed of transfer is to be pro<Iuced to the secretary to the company for 
registration (ibid., s. 47). FiU’ the foitu of transfer, see Eucyclopsedia of Forms, 
Vol. V., p. 129. This Act has been iurorporatod with many railway and other 
special Acts ; see IWiue v. AW Au(/iain Uaihmy^ Co. (1850), 5 Exch. 280. 

(o) 25 & 26 Viet. c. 89. For such companies, see title Compares. 

(a) Jbid,, fl. 22. The Table A, now in force under the Act of 1862 contains 
a form of tiau''for, and h tt» be executed by the transferor and 

IraDsfareo ; see further, title Costi'ANih.l. 
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transferable by delivery only, except in the case of fully pait)-up 
shares in limited companies (fc). • 

When debts and other things in action of a company have been 
assigned in the course of a winding-up, any person who is an 
assignee under such jan lissignnient may bring or dofond an action 
or suit relating to such thing in action in his own name (c)- 

839. Any person who is entitled by assignment or other derivative 
title to a policy of life assurance, and who possesses, when ho brings 
his action, the right in equity to receive and give to the company 
liable an eifectual discharge for the moneys assured or secured 
under such policy, may sue at law in his own jiame to recover such 
moneys after due written notice of the assignment has been given 
to the •company concerned (</). 

Assignees of marine policies may also sue in their own names (c). 
The assignment of siicli a policy may be made by indorsement on 
the policy in the words of a form scheduled to the Act, or to tho 
like effect (/). 

840. lulls of lading are assignable, and tho assignees are entitled 
to sue upon them in their own names and are sulqoct to tho samo 
liabilities as if the original contract had been made with them (//). 

841. The copyright in dramatic works is assignable in writing 
under the hand of the author (h) or that of his lawful agent, whose 
signature is sufticieut evidence of the assignment (i). Such assign- 
ment need not be under seal (/c). But a part owner cannot assign 
llie whole copyright without the consent of his co-owners ({)• 

The copyright in any book (m) may be assigned by entering in tho 
register book the assignment and the naiiio ami address of tho 

(h) CompaTiics Act, 1807 (30 & 31 Viet c. 131). ss. 27 et seq, 

fc) Companies Act, 1802 (2j & 20 Viet c. 89), s. 157. 

{fi) Policies of ABsiirmice Act, 1807 (30 & 31 Viet c. 114), s. 1. Before this 
Act life policies were aswiginihlo, but tho assi^iee of suc^ a policy had no right 
to sue on it in his own name (Chowue v. flaylis (1862), 3i Boav. 351); compare 
Ha Turcan (1888), 40 Ch. D. 5, 0. A. Policies issued under tho Friendly Societies 
Acts are assignuole in tho ordinary way {He Griffin, [1902] 1 Ch. 135, 0. A,). As 
to what amounts to an nssiiyninerit of a life ])olicy, seo Dtt/anr v. Professional 
Life Assurance Co. (1858), 25 Beav. 699; Spencer v. Clarke (1878), 0 Ch. D. 137. 
But a second aesignto with notice of tho first assignment does not gain priority 
by reason of his giving notice first {He Holmes (A. D.) (1885), 29 Ch. 786, 

0. A ; Newman v. Newman (1885), 28 Ch. D. 674. As to fire policies, see 

p. 403, posl; and, generally, title Insuranxk. 

(s) Marino Insurance Act, 1906 (0 Edw. 7, c. 41), s. 50(2); see note (/*)• 
p. 397, posl. • • 

(/) 8. 50(3). A marine policy may be assigned after loss {Lloyd t. 

Fleming (1872) fL. R. 7 Q. B. 299), hut not after a transfer of tho subject- 
niatter of the policy (AV;rf// of Kngland Oil-Calce Co. v. Archangel Insurance Co, 
(1875), L. R. 10 Q. B. 249), except in pui*Huance of an agi'cciuent to assign 
b**for© the cesser of interest {ibid., iier LraH, J., at p. 254). 

(7) Bills of liodiug Act, 1855 (18 & 19 Viet. c. Ill), s. 1. »Sec note (t), p. 397, 
pok ; and title SuirriKU and Navioaiiok. 

(A) Dramatic Copyright Act, 1883 (3 & 4 Will. 4, c. 15), s. 2. Afl to tho 
extent and operation of the assignment see title Copykkiht. 

(0 Morion v. Copeland (1855), 10 C. B. 517. 

{k) Marsh ▼. Conquest (1864), 17 0. B. (n. 8.) 418. 
m Potoell ▼. Head (1879), 12 Ch. D. 686. 

(fit) Copyright Act, 1842 (6 & 6 Viet. e. 45), s. 2. And sea Davis ▼. Benjamin^ 
[19061 2 Ch.49) : Ward, Lock Jk Co. v. /^,ng. Lid., [1906] 2 Cli. 550. As to 
Qopynghl iti buoks geuejally, feec title CoPYUiaiiT, * 
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assignee (n) ; and registration of the assignment is a oonditioa 
precedent to the bringing, of an action by the assignee for infringe* 
ment of copyright (o). But an assignee by a written instrument 
outside the register need only enter himself as proprietor in the 
register, without entering his assignment or seeing that his assignor 
is registered (p). ‘ * 

Copyright in engravings may be assigned in writing signed by the 
proprietor in the presence of two credible witnesses (q). Copyright 
in paintings etc. may be assigned in writing ; but, in order that the 
assignee may sue for infringement, be must be registered previously 
as proprietor or assignee (r). Such registration must contain the 
date of assignment, the names of parties, the name and address of 
assignee, the like particulars of the author, and the name and 
description of the work («). 

842. Tbo right to assign a patent has long been recognised (t). 
Statutory provision has been made for the keeping of a register of 
patents and for entering therein a notification of tbo assignment of 
any patent (u). Any person becoming entitled by assignment to a 
patent is to be registered as its proprietor at his request and on 
proving bis title to the satisfaction of the Comptroller-General 
of Patonts, Designs and Trade Marks (rv), and upon registration 
acquires power absolutely to deal with the patent^ including the 
power to assign it (a)* 

An assignment can only be completely effected by deed(fc). But 
an assignment not under seal, yet purporting to transfer the patent 
rights, will effectively pass the equitable interest in them if made 
for value and properly registered as a document affecting the 
proprietorship of the letters patent (c). 


(ft) Copyright Act, 1842 (d <& 6 Viet, a 4o), o, 13. 
jo) Ihid.f 8. 24, 

(p) Liverpool General Broliere*' Aeaociation v. Commercial Press Telegram 
Bureaux, 2 Q. B. 1, per IvKNNEDir. J., at p. 4, citiug with approval 

Scrutton, Copyright, 3rd cd., p. 146 ^low 7th ed., p. 164). 

J q) Priutfl Copyright Act, 1777 (17 Qeo. 3, o. 67). See further, title Copyright. 
r) Fine Arte Copyright Act, 1862 (26 & 26 Yiot. c. 68), B8. 3, 4. This Act 
fers from the Oopyright Act, 1842 (6 & 6 Viet, c, 46), by requiring registra- 
tion to nrecede the inxringement complained of, instead of simply precedwg the 
action lor such infringement. When onoe registration has OMn effected, all 
subsequent assignments must be registered (Fine Arts Copyright Act, 1862 
(26 A 26 Viot. c. 68), s. 4), See further, title Copyright. 

(s) Ibid, 

(t) Patents and Designs Act, 1907 (7 JBdw. 7, c. 29), s. 14 (1), re-enacting 
Patents, Desjigns, and Tra&e ^rks Act, 1883 (46 A 47 Viot o. 67), s. 36. As 
to patents generally, see title Patents and Inyentions. 

fu) Fstents and Designs Act, 1907 (7 Edw. 7, c. 29), e. 28 (1). Such register 
is to heprimA facie eyidenoe of any matters directed by the Act to be inserted 
therein s. 28 (3) ) ; and a copy of any entry therein is to be deemed vrima 
faeie pTMf of the assignment, ana until such entry of assignment be maoe the 
grantee of such letters patent is to be deemed to be the sole and ezdosiye 
proprietor of sodi letters patsnt {JVaUon y. Lavaler (1860), 8 0. B. (K. &) 162). 
M Patents and DeriiRis Act, 1907 (7 Edw. 7, c. 29), s. 71 (1). 

(a) Ibid,, B. 71 (3). This power is subject to the proyisious of the Act and to 
any rights appearing from the register to be vested m any other person (%hid.). 

W ^ Oi^'s Potenlf, ri888] 1 Ch. 104, 0. Patents and Desig^ Aet^ 
mi (7 Edw. V. 0 . 29), s. ft (3). 
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843. A right of entry, whether immediate or future and whether 
▼eeted or contingent, into or upon any tenements or hereditaments 
in England, of any tenure, may be assigned by deed {d). 

Provision has been made in certain cases for the passing of the 
benefit and burden o( cotsenants in a lease upon the assignment, 
whether in whole or in part, of the reversion or the term (t>), 


Sect. 6. — Assignmentt by the Law Merchant. 

844. The law merchant, which is part of the law of England (/), 
recognised the assignability of various chnscs in action (g), e.g., bills 
of exchange, promissory notes and drafts payable to bearer (/t), 
bills of lading (/), and policies of marine inshrance (,7). But the 
assignment of these choses in action is now regulated by statute (A')i 
except in the case of those negotiable instruments wliich do not 
come within the terms of the Bills of Exchange Act, 1882 (f), as to 
which the law’ merchant still continues to apply (m). 


Sect. 6. — Assignments by and to the Crown. 

845. The Grown has always been able to assign choses in 
action provided that they are certain in amount, as, for instance, a 


(//) Iloal Property Act, 184ti (8 &9 Viet. c. 10(5), h. (5. Put this Koctiou tloe-s 
not apply to the ri^ht of re-entry on condition broken before alienation of tho 
rever8ion, but only to an original right \rhero there huH been disHoisin, or lyheu'i 
the party has a right to recover lauds, and his right of entry, and nothing but 
that, remains ; it means a rich tof entry in the nature of an ostiite or interest 
(Hunt V. Bishop 8 Exen. 675 ; Hunt v. Henmant (1854), 9Exch. Ex. 

Uh.). And the reason given for this restriction ifi| thst it was at the election of 
the person entitled to enter whether he would take advantage of tho breach of 
the condition {Jenhinn v. Jones (1882), 9 Q. 11 I). 128, C. A.). 

(c) Stat, 82 Hen. 8, c. 34; Conveyancing and Law of Property Act, 1881 
(44 & 45 Viot. c, 41), 88. 10—12. See further, title liANDi/OUD AND Tknant. 

(/) Co. Litt. 182 a; Barmtt v, Brandao (1843), 6 Man. & G. 630, 605, 
Ex. Ch. See also Edit v. East India Co, (1761), 2 Burr. 1210, 1226. 

{a) Bechuanedand Ksrploration Co, v. London Tradina Bm h, [1898] 2 Q. B. 658 ; 
Emstein v. Schuler A (Jo., [1902] 2 K. B. 144 ; Law Querh.'rly Review, Vol. V., 


130 245. 

(A) Goodwin v. Roharts (1875), L. B. 10 Exch. 337, 343, Ex. (}h. ; PUIan v. Van 
Mierop and Hopkins (1765), 3 Burr, 1663, per Loi’d l^NSFlELl), at p, 1065. See 
Master v. Miller (1791), 4 Term Itep. 320, per Bullek, J., at p. 342 ; 
Wooknt ▼. Pole (1820), 4 B. & Aid. 1. See title*BiLLs of ExenANOK etc., 
VoL It., pp. 459 d seq. As to promissoiy notes, see note (/), p. 394, ante. 

(t) Tiehharrou) ▼. Mason (1794), 5 Term Pep. 683 ; Newstm r. Thornton 
(1805), 6 Bast, 17, per Lord Ellenborotjoh, U.J., at p. 40. But the assignee 
was not entitled at common law to sue in his own name {Thompsmi y, Domiutf 
(1845), 14 M. & W. 403) ; and see Syweil v. Burdick (1884), 10 App. Gas. 74, 
per Lord Blackburn, at p. 91 ; “ The Freedom^' (1871), L. R. 3 P. C. 594. 

(J) ^e assignee could not sue in his own name, but the action was brought 
by the assignor, being the original holder of the policy, as trustee for bis 
assiffnee {Powles v. Innes (1843), 11 M. ^ W. 10, per Paiike, B., at p. 13 ; 
Sparkes v. Marshall (1836), 2 Bing. (N. 0.) 761, 774; BoddinyUm y, Castelli 
(1853), 1 E. ft B. 879, Ez. Ch. lUMpondentia bonds were also assignable by 
the law merchant {Mader r. Miller, supira, per Buller, J., at p. 342). 

(M Namely, Billsof Exchange Act, 1882 (45 ft46 Viet. c. 61) ; Bills of Lading 
1855 (18 ft 19 Viot. c. Ill) ; Policies of Marine Insurance Act, 1868 (31 ft 32 
Viot c. 86), repealed and repla^ 1^ Marine Insurance Act, 1906 (6 Edw. 7, 
e. 41) ; and see pp. 394, 395, ante. 

(0 45 ft 46 Yut 0 . 61. Fur such instruments, see title Biua 07 EzcitANOi 
Sia, ToL II., pp. 564 d seq. 

(m) Bee generally, as to what* instnunents are negotiablei title Bills Of 
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8kct. Cu Kpocially debt, but not |.ho86 wliich are uncertain, as, for instance. 
Assign* a claim for unliquidated damages (n). 

ments by Where the Crown can assign a chose in action the assignee is 
and to the entitled to sue for it in his own name(o). Such an assignment, 
Crown. however, does not entitle the assignee tb assign over the chose in 
action to another subject (p). 

There are some choses in action which cannot at common law 
be assigned by the Crown (^), as, for instance, a debt due upon a 
simple contract only and not by specialty (r). 

It has also been said that the King cannot in every case grant an 
annuity over, for hw person is not chargeable ; but that he may do 
BO if the annuity bo charged on any of his possessions (a). 


AHsitrnmcntf! 846. A sul)j()ct lUfiy generally assign to the Crown choses in 
to the Crown, ^vliicli are certain (/>). jiut a jtoriion of a debt cannot be 

assigned to tbo Crown (e) ; nor can a debt by simple contract (il). 
Ami an old statu to (c) is still in force whicli prohibits any person 
who is a debtor or accountant to the Crown from assigning to the 
C’rown any debt which is not bona Jide due to him. 


Exoiianok VoL II., pp. oiH et m/. A (‘ovonant to pay money is not 
nogotiaMo by the law inordiant {i'roiivh v. Credit Tomier of E'nfdand ^873), 
L. ll. 8 Q. r». •‘574, 382) ; but seo Ikchmnaland Ej^doraiion Co, v. London 
Tradwif Hank, [ISOH] 2 H 13. 6oH. 

(//) Com. Dig. tit, Assigniucnt, I); J3ro. Abr. tit. Chose in Action: Termes 
do la 8nh roc, Choso in Action; (’o. Litt. 232 b, note 1; Will ion y, 

lUrk/n/ (1002), 1 IMowd. 223; Jirtvcrtorfu (1530), Dyer, 30 b ; Mites v. 
ir////(imu (1714), I P. Wins. 40; Mastery, Milhr (1701), 4 Term llep. 320, ;>#r 
IUtllku, J., at p. 310; Y, 13. 2 lien, 7, 8, pi. 25. This oxcoption may bo 
derived from tbo univorsal succossioii accruing to tho Crown on forfeitures 
(Pollock, Law of Contracts, 7th ed. 704). It is siigg(;sted that the following con- 
Kitb*rntions also may have uj^erated in favour of creating the exception in 
(pio.Nlion, namely, (1) the niuxirii tliat the King is tho fountain of justice, and 
tluMofor(» cannot be guilty of niainlonunco or chamj)erh% or be likely to 
use such assignments for oppi'ession of his subjects, and (2) that the King is 
super let/nn, and therefore Uie principles and usage of common law do not avail 
against liim. 

{o) Y. B, .30 lieu. 0, 20,pL3(); Vin. Abr, tit. Prerogative of the King, M. bo(»k 9 ; 
Pulton, 228; SaviJlo, 3, 133; Bro. Abr. tit. Prerogative 45 ; Breuerton's Case, 
supra; R. v. BViidwan (l(i06), Cro. Jac. 82; Lambert v. Taylor (W2o), 4 
B. & C. 138. It has also been said that the King’s grantee may prosecute 
an extent in the King's name, on tlie gi'ound of the grant being a warraiit 
to him to prosecute in that name (Y. B. 3 Hen. 4, 8, pi. 34 ; Bro. Abr. tit. 
Ohtkse in Action, pi. 1; Y. B. 19 Hen. (j|, 47, pi. 100). As to extents, see title 
CkOWN PuA(J1'10£. * 

(p) A.y. Twine (1608), Oro, Jac. 179. 

(q) It is doubtful whether tho Crown can assign to a subject in general 
terms choses in action which are real, such as rights of action in relation to 
land (Bro. Abr. tit. Patents, pi. 98 ; tit. Chose in Action, pi. 14 ; Priddte and 
SapiHT^s (-Ojic (1613), 11 Co. llojp. 12; Leon. 21; Chitty, Prerogatives of the 
Crown, 388). Tho Crown may. nowovor, by special words, assign to a subject 
a right of entry (Vin. Abr, tit. Pinrogative of the ^ng, G, book 3). 

(r) Sheppard’s Abridgment, fo. 3.38. 

(«) Salk, 58, pi. 1 ; Freem. (k. b.) 331 ; Chittyi Pierogativea of the Crown, 
388. 3S9. See also T. Baym. 2H. 

(b) Sheppard's Abridgment, fo. 339. 

(c) Owen, 2. 

(d) Sheppard's Abridgment, fo. 338, 

Stat, 7 Jac. 1, c. 12. 
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Sect. 7. — Assignments hp Operation of Law. 8bct. 7. 

847. The right to a chose in action is in many cases transferred Awdipanents 

by operation of law. ^ Opwa* 

Upon the death of an individual all choses in action to which 
he was entitled pass 'as h general rule to his personal retire- Death. 
8 entative(/). There are, however, some exceptions (< 7 ). Por 
instance, the interest that the deceased person has in a chose in 
action jointly with another person does not pass to his personal 
representative, but to the other joint holder (A), unless they are 
entitled os partners in trade, in which case the bonelicial interest 
in the deceased person’s share passes to his exeoutor, but the right 
to recover it passes to the surviving partner (i). 

In the* case of a corporation sole, e.g., a bishop or rector, a chose 
in action will not ns a rule pass to the successor, but to the executor 
of the deceased (k). 

848. Upon a person being adjudicated bankrupt the properly of itankrupiry, 
the bankrupt, including his choses in action (/), vests in the official 
receiver, and on the appointment of a trustee in the trustee (//<), and, 

with the exception of slocks and shares (n), is to he dceincd to 
have been duly assigned to the trustee (o). 

849. Under the law in force prior to the year 1883 marriage Marriage, 
vested in the husband a certain (jnalilicd title in the choses in 
action of the wife, but since the coining into operation of the 
Married Women's Property Act, 1882 (p), this is no longer the 

case ((/). 

850. Choses in action bolonging to a pauper may ho made avail- riiuperwm. 
able for defraying the expenses incurred for his maintenance and 

burial (r). 

851. The right to a chose in action may be transferred to a Kxecutiun. 
judgment creditor by various forms of execution, e.g., the attachment 

of a debt or the appointment of a receiver («). 


(/) 1 Saund. 210 a, note to Whtailcy v. See title Extscutous 

AND Administrators ; and, as to the choses in action of a married woman, 
title Hi'SBAnd and Wifb. 

(g) See generally, title Executors and Administrators. 

(A) Southcote V. lioore (1818), 8 Taunt. 87. 

(t) See title Partnersdip. • * 

(k) HouAey v. Knight{]S^9), L. R. 14 Q. B. 240; see further, title Cohpobations. 
(2) Bankruptcy Act, 1663 (46 & 47 Tict. c. 62), s. 168. 

• (to) / iid., s. 64(l),(2). 

(n) Ibid., s. 50 (.3). 

(o) Ibid., 8. 50 (5). See further, title Bankruptcy, "Vol. II., p. 183. 

(v) 46 & 46 Viet. 0. 7.5. 

(o) See generally, title Husband and Wipe. 

(r) Poor Law Amendment Act, 1649 (12 ft 13 Viet, a 103), •. 16. See tillB 
Poor Law. 

(«) See title Exkoution. 
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Part III.— Choses in Action not capable 
of Assignment. 

• f 

S 62 . There are Bome choses in action which have never been 
assignable ; and, broadly speaking, it may be said that the ground 
of their non-assignability is denoted by that comprehensive 
expression “ public policy "(t). 

Thus, public policy forbids that effect should be given to assign- 
ments of pensions and salaries of public officers payable to them 
for the purpose of maintaining the dignity of their office, or to 
assure a due discharge of its duties (a). But the office .must be 
a public one, or in some way connected with the public service (b), 
and to make the office a public office the pay must come out of 
national, and not out of local, funds, and the office must be public 
in a very strict sense of that term. It is not enough that the due 
discharge of the duties of the office should be for the public benefit 
in a secondary and remote sense (c), for if the office is a sinecure, 
and the duties have ceased, the ])eiisions or annuities in respect 
thereof are assignable (d). 

853. Thus, the salaries of the following public offices cannot be 
assigned : a judge (r), a clerk of the peace (/), an assistant parliamen- 
tary counsel to the Treasury (p), officer in the army or navy (h) 

(l) For the avoidance of fraudulent and voluntary assignments, see titles 
nANKiiupTOY Ann 1h80i.vkkcy, Vol. 11., pp. 276 ef tes-; I’kauddlent and 
\’oii)ABi.E Conveyances, 

(rt) aiioit V. Liddertlak\n9b)y 2 Anst. 63.3; Ormfdly. tri»i<fcor (Z>enn) (1840), 

2 l!(uiv. 644, 649 ; and see Ik llugt/iut. Ex purU JJuggxTu (1882), 21 CL D. 86, 
C. A. 

(6) Grmfdl v, Witidmr (ffetin), supra. 

(u) Re Mirams, [|1891] 1 (1. U, 691, wliere the assignment of the salary of a 
workhouse chaplain payable out of the poor rate was held valid. A clergyman 
having the cure of souls is uot a pubhc officer, and there has been no decision 
against the alignment of his interest. At common law a benoficed clergyman 
can charge his benefice ; and although this was made unlawful by stat. 13' £liz. 
c. 20, yet when that Act was repealed in 1803 by stat. 43 Oeo. 3, o. 84, s. 10, a 
ebargo given lietween 1803 and 1817 (when stat. 43 Geo. 8, o. 84, was repealed, 
and stat. 13 Eliz. o. 20 revived by etat. 67 Oeo. 3, c. 99) was held valid 
(J/f/ca(/e V. York {Arehbiahop) (1830), 1 My. & Cr. 647). 

(d) Arbiithaot v. ATurton (1840), 6 Moo. P. 0. 0. 219; Orei\feU v. ITtndior 

(/>r(in),sf<pr(i, atp. 660. , • 

(e) Arbtthnot v. NorUm, ntpra; Flmig v. Odium (1790), 3 Term Bep. 
681. 

(/) PtUmer v. Bate (1821), 8 Brod. & Bing. 673 ; IliU v. Paul (1840), 8 d. & ' 
Fin. 296, H. L. As to clerks of the peace, see titles Magistbates ; PcBUO 
OmcRKS. 
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whether on half-pay or full pay(t); and, aa a general rule, the 
profits of a public office are not assignable (A;). 

854 . Where a pension is granted by the Crown to one who, 
though not for the time engaged in any active duties, is still liable 
to be called to active servicd, and is therefore to be considered 'in 
the service of the Crown, the pension is to be considered as to 
some extent granted in order to maintain the grantee until he is 
called on to serve again (1). So compensation to a civil servant on 
redaction in an office, he being liable to be called upon to serve 
again, is not assignable (m). imd a pension having for its object a 
perpetual memorial of national gratitude for public services is not 
alienable (n). 

But a tnan may assign a pension given to him entirely for past 
services, whether granted to him for life or during pleasure (o), 
except where such assignment is forbidden by statute, as, for 
instance, deferred pay or military reward payable to any ofiieer 
or soldier of the army, Boyal Marines, or His Majesty’s Indian 
forces, or of the Royal Malta Fencible Artillery, or any pension, 
allowance, or relief payable to any such officer or soldier, or to his 
widow, child, or other relative, or to any person in respect of 
military service (;>) ; naval j)enBions payable to an officer in the 
navy, seaman, or marine, or to an officer’s widow ; allowances from 



(i) Oolli/er V. Fallon (1823), 1 Turn. & E. 439, 474 ; jiplhurpe v. jipt/torfMi 
(1887), 12 P. 1). 192, C. A. See aUo Aaw v. L<m (1733), Cas. tvmp, Tulh. 140 ; 
Stuart V. Tueker (1777), 2 \Vm. III. 1137 j v. Leake (1799), 8 Term liep. 

411, 414 ; Davie v. tJdyar (1811), 4 Taunt. S3; titat, 1 Goo. 2, Rt. 2, o. 14, and 
Rtat. 1 Goo. 4, o. 119, 8. 38; Druldy v. lioae (1817), 3 Mor. 88; Uatheurt v. 
Jtlachvood (1763), Cooke’s bankruptcy Laws, 8lh od. 318, H. I,. ; Jte Keeley, 
Fx jmrte Hawker (1872), 7 Ch. App. *214. But military prijM-money, though 
rusting on the mere bounty of the Crown, is dillereut in its nature and ubjectn 
from military pay, and may be effectually assigned (Aifiantler v. firelliwftm 

■ '■ ' Ves. 139, 132). 

•V. /tote (1821), 2 
4 0. P. 80 ; «eo, 

however, Arhulhnnt v. Norton (1846), 5 M<k>. P. C. 0. 219. The profits of n college 
fellowship are assignable (Feietel v. Kiiiy'e College, < Utinbridye 10 Beav. 

491); but see Uerkelty v. h-iw/e OolU'ie, Cainbri<lg« (1830), 10 Bear. 602. 

(0 Welle V. Foeter (1841), 8 M, & W. 149, 152. 

(«i) Tbid. Compare the half-pay cases of Fldrty v. Odium (1790), 3 Term 
Rep. 68. : Lidderdale v. Moutroee (Duke) (l^91). 4 Term Rep. 248; McCarthy v. 
Qoold (1810), 1 Ball & B. 387. 

(n) Davie v. Marlborough (Duke) (1818), 1 Swan. 74. 

(o) Welle V. Foeter, eupra, per Pauks, B., at p. 1^2, approved in Willeoek 

V. Terrdl (1878), 3 Ex. D. 323, C. A. (pension of former ooonty court 
judge) ; McCarthy y. Ooold, eupra, distinguishmg Stone v. Lidderdale (1796), 
*2 Aust. 583. See also Arbuthnot v. Norton, eupra (sum payable to executors of 
a judge) : Dent v. Dent (1867), L. B. 1 P. dt D. 366 (Indian navy officer’s 
pension) ; Saneom v. Saneom (1870), 4 P. D. 69 (civil service pensionl ; lU 
Muggine, See parte Huggine (1882), 21 Ch. D. 65. 0. A. (pension of retired oolonial 
judge) ; MoBean v. Deane (1885), 30 Cfii. D. 520, where aa anuoity to a retuiug 
inoumbent under the Union of Bene&oee Act, 1860 (23 A 24 Viet. c. 142), was 
hold asagnaUe ; and contrast OathereoU v. Smith (1881). 17 Cto 1, 0. A. ; 7 
Q. B. D. 626, 0. A, where the wae payable to Ae retiriag ineombeut 

imAaf the Incumbente Resignation Act, 1871 (M A 35 Viet. o. 4^, A 10. 

i«) Army Act, 1881 (44 & 45 Vlct c. 56), ss. 141, 190; Bireh v. Birch 
(1883), 8 F. U. 168 ; Lueae v. Harrie (1886), 18 Q. B. D, 127, 0, A. ; Crowe v. 
>7^ (1889), 22 a. B. D. 429, G, A.* 
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the Compassionato Fund ; marine half-pay ; and payments and 
rewards etc. in respect of services in the navy and marines to a 
subordinate officer, seaman, or marine {q ) ; a pension allowed to a 
retired incumbent under the Incumbents’ Eesignation Act, 1871 (»‘). 

A trustee in bankruptcy, however, may Apply to the court for 
an order appropriating the pension or other similar income for 
t)je benefit of the creditors, after setting aside sufficient for the 
bankrupt’s support (s). 

855 . Alimony granted to a wife is not assignable. It is not in 
the nature of property, but only money paid by the order of the 
court from time to time to provide for the maintenance of the 
wife (t). So also maintenance ordered under the Divorce and 
Matrimonial Causes Act, 18C6, is not alienable (w), blit a life 
annuity secured to a divorced wife under the Divorce Act, 1857, is 
assignable (v). 

856 . An allowance to the committee of a lunatic for the purpose 
of keopiiv^ up an establishment for ilio lunatic and other members 
of his family cannot be mortgaged («;). 

867 . A hare right of litigation, such as a mere right to damages 
fo)' a wrongful act, is not assignable (x). 

So, too, iissignin( 3 iits of the following kinds are void, namely, an 
assignment of the more right to sue a trustee on the chance of 
re(M)V(iring from liiin some interest or prolits in respect of part of 
the trust funds formerly in his liands(/y); an assignment of a 


(ry) KjimiI and INrarina Pay and Ponsions Act, ISCm (2S & 29 Viet. o. 7i5), b. 4. 
(r) ,‘M vV. .‘J5 Viet. c. 41; «oo (faihercole v. Smith (ISSl), 17 Oh. 1). 1, 0, A.; 
7U. n. I). 020, C. A. 

(fl) Ihuikruptcy Act, ISS.'l (46 & 47 Viet. c. »v2), 44, 52, Soo title 

P»ankki»pt<3Y and Insolvency, A\>1. IL, p. 101 ; Ue Er, parte Career (1817), 
11 Jur. 212; AV Pininr, E:r parte Spooner (1847), 11 Jur. 003; Re Jla<j(jin$y Ex 
paite iJuvtjinH (1S80), 21 Oh. 1). 85, C, A. (retired judge of a Crown colony); 
Spooner v. Ruifue. (1852), 1 Do O. M ^ G, 383, whore the right to the annuity 
Hwarihul as coiaperisaliun to a commissioner of bankruptcy whose duties had been 
abolished by law was liold to p}is.s to his trustee in bankruptcy, although the 
nnmiity dojamded upon tho annuitant's making an allidavit of certain facts 
bet'oro each payinont, 

(0 Re Rohimon (16S4), 27 Ch. D. 160, 0, A. See Vandergucht v. De Blaquiere 
fis:;9), 5 Afv. * Or. 220. and title Husband and Wife. 

{n) 20 & 30 Viet. c. 32, s. 1 ; Wamns v. Wotldne, [1806] P. 222, C, A. 

(r) 20 & 21 Viet. c. 85, 8. B2; JIarrieon v. Ilarrieem (1868), 13 P. D. 180, 0. A. 
l/c) IVeld (1882), 2(1 Ch. D. 451, G A. 

lt) Diiweon v. Great Northern and City RaiL [1005] 1 K. B. 260, G. A, 
per 'Stiiiltng, L.J., at p, 271, approving Prosser v. Edmonds (1835), I 
V. & 0. (EX.) 481, 406-499; Fitzrog v. Cave, [1905] 2 K. B. 364, C. A., per 
Cozens- Hakdy, L..1-, at p, 371; L. R. 4 Eq. 260; Wood 

T. (hiwnes (1811),. 18 Yes. 120, See also Powell v. Knoider (1741), 2 Atk. 
224 ; Kmney v. Browne (1706), 3 Ridg. Pari, Rep. 462, 498, 601 ; Bayhj v. 
Turrelf (1813), 2 Ball & B. 358 ; Siauley v. Jones (1831), 7 Bing. 369 ; Sprye v. 
Porter (1856), 7 E. & B. 58; Twiss v. NohleM (1869), 4 L R. Eq. 64; Etogh v. 
^teiirath (1S80), 5 Ij. R. Ir. 478. But a right of action to recover unliquidated 
damagQB lor bieach of contract may be assigned when incident to the transfer 
of a busiiiosB ; see note (p), p. 360. ante. As to assignments of choses in action 
void ns bavumiiiy* dniinpeily or maintenance, see generally, title Action, 
Vol. I., p. 61. 

(y) nui V. snproL 
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licence to take possession of ^oods (^) ; au assignmoni; of a right to 
set aside a deed on the ground of fraud {a) ;* and an assiginuont of 
a debt due from a company, coupled with the right to piHicoed with 
a winding-up petition against the company already lilod by the 
assignor with the view ef obtaining payment of the debt {h). . 

Again, policies of fire assurance are not assignable nor intended 
to be assigned from one person to another without the consent of 
the office (c). 

858. Where a contract involves personal skill or confidence, 
such ns a contract between an author and publisher that the one 
shall write and the other publish a book, it is «ol assignable (d), 
Au agreement, however, by the vendor of a patent to assign to tho 
purchaser all future patent rights which the vendor may lieroafti'r 
acquire of a like nature to tho patent sold, is not contrary to puldic 
policy (c). Tho benefit of a covenant entered into for the porson.U 
advantiigo of an individual, not for tho protection of property, is 
not assignable (J). 

859. The more insertion in a contract, as, for exam])lo, in a 
policy of life insurance, of an express condition that it shall not 
bo assignable in any case whatever will not necessarily prevent 
tho a.ssignmeut of tlie heiielicial interest in the contract Uj). 


PART III. 

Cboses in 
Action not 
capable of 
Assignment. 


reraoiml 
contracts and 
cuYCuanU. 


Condi t ion 
fL^signiuciit. 


(;;) Jte Dark & Co., Ax )>arte liawlingn (18H8), 22Q. I), 193, 0, A., following 

Drown v. Metropolitan Vouiiim Life As»tt7'ance (Jo, (lSo9), 28 Ji. J. (q, b.) 23f). 

((/) Fitz7'oy V. (Jave, [190o] 2 K. B. 30'!, C. A., imr CozisNS- H a UUY*, fiJ., at 
p. 371. 

(/>) Rf Vark SJeating liink Co, (1877), 6 Ch, I). 0o9. 

(c) Lifnch V. Dalztll {\Tl^d), 4 liro. Pari. Cas. 431 ; Sadlers* Co, v. Dadcock (1 743), 
2 Atk. 554. 

(c/) Stevens Y. Den7iing (1854), 1 K, vt J. 168; Cihson v. Carrathers (1841), 8 
M. & W. 321 ; Jtohson v. Ihummvnd (1831), 2 11. & Ad. 303 ; and compare 
British \Va(j<j 07 i Co. t. Lea (1880), 5 Q. B. .D. 149. See ab< Tnter7iatiu7tal h'tbre 
Syndicate v. Dawson (llM)l), 84 L. T. 803, 11. L. ; Berlitz > hool of La7tynayrs 
V. Duchdne (1903), 6 F. (Ct, of SesH.) 181 ; I\emp v. Baerseln.a^i, [1906] 2 K. B. 
604, C. A. ; Borland's Trustee v. Steel Brothers <fc Co,, Lid., [1901] 1 Ch. 279 ; 
Tolhnrst V. AssoeiaUd Portland Cement Manufacturers (1900), [1903] A. C. 414 ; 
and for tho full treatment of the aBeigiiiiieut of contract, eeo titlo Contuact. 

(#*) Frhitwg a7id Nuvurical Retpstering Co, v. Sampsen (1875), L. II. 19 Eq. 462. 

(/) Davies v. Davits (1887), 36 Oh. 1). 359, 388, 394, C. A. 

(g) Re Turcan (1888), 40 Ch. 1). 5, C. A. Compare Brunton y. Electrical 
Engineering Corpoi'niion, [1892] 1 Ch. English and Scottish Merca7dile 

Investment Co7'poratio7i y, J)runto7i, [1892] 2 Q. B. 700, C. A. ; Robson v. Stnilht 
[1895] 2 Ch. 118. 


CHURCHES AND CHURCHWARDENS. 


Sue Ecolssiastical Law. 
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CHURCH RATES. 

See Ecci>i£SiA9TroAi:.'ijAW. 


CINQUE PORTS. 

See CouuTS ; ADMTKA.T/rY. 


CIRCUITS. 

See M.miutstkjis ; 


CIRCULAR NOTES. 

See Eaneki;r and Bankino. 


. CLERGY. 

See EcoiiBSTASTicAii Law. 


CLERK OF THE PEACE. 

Maoxstratrs ;*‘PoBiJo Avthoritics and PusiiXO Orfxcriw, 
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CLUBS. 


FAGB 


Part 1. DIFFERENT KINDS OF CLUBS 405 

Sect. 1. Definition and Cdasstfication - - • - • - 406 

Sect. 2. Members* Cdvbs 4ori 

SEcrr. PnoPRiETARY Cdubs ------- 407 

Sect. 4. Incorporated Clubs ------- 408 

SEcrr. 5 , WouKiNO Men’s Clubs - - - . . 409 

SEcrr. 0. Shop Clubs - - - 410 

Part II. CONSTITUTION AND INIEUNAL AUllANGEM ENTS - 411 
Sect. 1. Rules - - - - - - - - - - 411 

Sect. 2. Admission, llEsruNATioN, and Expulsion ok Mkmhkb.s 414 
SKcrr. 5. Entrance Ekkh and Subscriptions - - - - 418 

Seci\ 4. Management - - - - - - - - 418 

Part 111. RIGHTS AND LTABILITIHS OE CLUBS AND 

MEMBERS 120 

Sect. 1. In Contract - -- -- -- - 420 

Sub-sect. 1. Unincoi’porated Meijibers* Chil>H - - - 420 

Sub-sect. 2. Proiirietary and Incorporated (‘1 libs - - - 42.i 

Sect. 2. In Tort - - - - - - - - - 420 

Sect. 3. Actions by and against Clubs - - - - 4 20 

Part IV. CLUB DEBENTURES 427 

Part V. DUTY ON CLUB PROPERTY 428 

Part VI. SALE OP INTOXICATING LIQUORS IN CLUBS - 420 
Sect. 1. Application of the Licensing Acts - - - - 4211 

Sect. 2. Registration - - - - * - - - - 431 

• Sect. 3. Search Warrants ------- 434 

Sect. 4. TJss of Club Premises fob Eleuiton Purposes - 434 

Part VH. BETTING AND GAMING IN CLUBS - - - - 435 

Sect. L Bbttino - - 4:35 

Sect. 2. Gaming - -- -- -- -- 435 

Part VIIT. DISSOLUTION OF CLUBS 437 


For SuHdtfiff ond c€h€t SocUii^B 


Oaming and Wagarmg 
IntoxieiMng Ligiton- - 
lAiaani^and cCAer BodMen 
Trade Unicne - - - 


See UBe Buildino SociETiBfl ; Friendly 
Sogteties ; Industrial, Pkovi- 
DSRT AND SIMILAR SOCIETIES; 

Loan Societies. 

M Gakino and Wagerino. 

»» iRTOXiaATING LiQUOM. 

.» Bommno and Literary Societies. 

p, p Trade and Trade Unions. 
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Clubs. 


Sect. 1. 
Definition 
and Classifi- 
cation. 

Doilnition. 


Cla»»i(Ica- 

tiou. 


Uuincor* 
poratod 
munj leers’ 
cUibs. 


Mom bora’ 
intorpst in 
vlub propel ty. 


Part I.— Different Kinds of Clubs. 

Sect. 1. — Definition and Classification. 

• * * 

860. A club may be defined as a society of persons associated 
together for social intercourse, for the promotion of polities, sport, 
art, science, or literature, or for any purpose except the acquisition 
of gain. The purpose of social intercourse may be combined with 
any other purpose, subject to the exception mentioned. The pur- 
poses for which a club exists may be altered or modified, and there 
is no rule of la’w that requires a club to fulfil each and every 
separate purpose for which it was originally formed (a). , 

861. There are various kinds of clubs, which are governed, 
according to the nature of their constitution, by difTerent rules of 
law. They may conveniently be divided into the following classes : — 

(1) Unincorporated members’ clubs ; 

(2) Unincorporated proprietary clubs ; 

(!{) Clubs incorporated under the Companies Acts, 1862 to 
1907 (i) ; 

(4) Working men’s clubs registered under the Friendly Societies 
Act, 1896 (c) ; 

(5) Shop clubs. 

Sect. 2. — Mewhert' Clubs, 

862. An unincorporated members’ club is a society of persons 
each of whom contributes to the funds out of which the expenses of 
conducting the society are paid. Such contribution is generally 
made by means of entrance fees or subscriptions, or both {d). The 
society is not a partnership, because the members are not associated 
with a view to profit («), nor, for the same reason, is it an association 
requiring registration as a company (/). It is not recognised as 
having any legal existence apart from the members of which it is 
composed (g). 

The members for the time being are jointly entitled to all the 
property and funds of the club, the property usually being vested 
in trustees. It is only upon a dissolution (h), however, that the. 
individual interests of the members in the property become capable 
of realisation. Until then their rights are merely to enjoy the use 
of the club premia^ and other privileges of the society, in accordance 


S Soo Tlunaum t. Valentia (Vimnint), [1907] 2 Ch. 1, 0. ' 

For these Acts, see title Compares. 

(c-) o9 & 60 Viet c. 25 ; see title Fkiendlt SooiElTSa 
{d) But the rules of a club may provide for the election of honorary members 
who make no contribution Jto the dub funds, and, generally, are preduded from 
any voice in the manag^ement. 

(<•) Flmnyng v. Htdor (183G), 2 M. & W. 172; see Partnership Act, 1890 
(53 & 64 Vict 0 . 39), «. 1. 

(/) Oompanies Act 1362 (25 & 26 Vict o. 89), s. 4 ; and see Ae 8t, James's 
Club (1852), 2De Q. M. & O. 383. 

(o) Steele v. Oowrleg (1886), 3 T. L. B, 118, per D'Xv, J., at p. 119. 

(ft) As to dissolution, see p. 437, post, • 
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with the rules, so long as they duly pay their subscriptions and 
continue to be members (it. • 

863. The rights and duties of the members of such a club as 
between themselves, and the internal arrangements for currying it 
on, depend upon the rules. Subject to any rule to the contrary) 
the property and funds of the club belong to the members for the 
time being jointly in equal shares ; and if provisions are supplied to 
a member, at a given price, this does not constitute a sale ; it is 
in effect a release by the other members of their interest in the 
goods supplied (k). 

The entire management of the club and its property is in the 
hands of the members. The business of the club is either con- 
ducted by them jointly in general meeting, or, as is usually the case, 
delegated by them to committees in accordance with the rules (1). 

No portion of the property may^, liowever, be alienated by the 
club, except in the ordinary course of the administration of its 
affairs, and for purposes incidental to its objects, without the 
consent of every member (»i). 

864. If a member of a club, whether a members* or proprietary 
club, and whether incorporated or not, steals or embezzles any of 
the property or moneys of the club, he may be convicted of larceny 
or embezzlement (a). 


SiiCT. 3. — Vropriclart/ 

865. An unincorporated proprietary clul) is of an entirely 
different nature. The property and funds of the club belong to the 
proprietor, who usually conducts it with a view to profit (o). The 
members, in consideration of the payment by them to the proprietor 
of entrance fees and subscriptions, are entitled to make such use 
of the premises and property, and to exercise such i ther rights and 
privileges, as the contract between them and the fwoprietor justilies. 

In relation to the property of the club, the members are in tho 
position of licensees; and if wrongfully exchidod from the privileges 

for which they have paid, their only remedy is an action against 

» 

• (r) For precedents of rules of members’ clubs, sec Encjdopccdia of Forms, 
Vol. III., pp. 737, loo et seq. 

(k) Graff V. Evans (1882), 8 Q. B. D. 373, 378. 379. 

(/) The interest of a member in the property of tho club is not transferable 
or transmiBsible, and continues only during membership., 

(ill) Murray v. Johnstone (1896), 23 II. (Ct. of Sess.) 981, where it was resolved 
by a majority in general meeting of a curling club to jireseiit a cup, which had 
bdbn won by the club, to the person who had acted os skip of the rink at the 
oonteete when the cup was won, and it was held that the resolution was vltra idrf4. 

(n) Larceny Act, 1868 (31 & 32 Viet. c. 116), s. 1. As to the form of indict^ 
ment in case of an unincorporated memters’ club, see if. t. Jtolfson (1885), 
16 Q. B. D. 137. In the case ox a registered working znen’s club, the property 
may be stated to be the property of the t]*U8tees in their ]>roper names, as 
trustees for the club, without further decciiptiQn (Friendly Societies Act, 1896 
(69 & 60 Viet. c. 25). s. 51). See, generally, title Crimixtal Law anij Bkocebduk®. 

(o) The proprietor of a dub formed for the purpose of oxhibitiDg and selling 
pictures does not carry on the business of a picture dealer so as fo exempt the 
pictures exhibited on the clnb premises from distiess bir rent (Challoner r. 
fioiansan, [l908] I Gh. 49, U. A., per LkiZEWs-iUiinY, W.U., at p. (K)). 


Sect. 2. 

Members’ 

Clubs. 

Rights and 
duties of 
members 
ifJer M. 


Management. 


Criminal 
Hahility oC 
membeilL 


Uiiih' or- 
poni.t ed 
proprirdary 
clubs. 


Proporty. 
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Clubk.. 


Star. 3. the proprietor for damages for breach of contract (p). Manbera 
Proprietary may be sued by tlie proprietor for articles consumed, as for goo^ 
Cinbs. sold and delivered (g). 

Mimiemeut. management of a proprietary club is usually given wholly or 

in part to a committee of the membeip (r)^ 

Sect. 4. — Incorporated Club$. 


of incor- 
(lorated clubs. 


Memorandum 
and urticlea 
of aasouiation. 


866. A club incorporated under the Companies Acts, 1862 to 
1907, may be in substance a members’ club, with the advantages 
incident to incorporation as a company, especially that of suing 
and being sued as a legal entity, or may be a proprietary club, 
with an incorporated company as proprietor instead of an individual. 
The company may be limited by shares or by guarantee («), and iu 
either case the liability may be merely nominal in amount, In 
the case of a company limited by shares, it may be provided that 
every member of the club shall be a shareholder in the company, 
and every shareholder in the company a member of the dub, 
provision being made for the acquisition by existing members of 
the shares of those who cease to be members, whether by death, 
resignation, or otherwise (t). But the most convenient method, 
when a mcmliers’ club is incorporated, is to register it as a com* 
pany limited by guarantee, the members of the club for the time 
being constitnting the company (u). 

If a members’ club is incorporated as a company limited by 
shares, the articles of association to some extent take the place of 
club rules, and may be supplemented by bye-laws. If it is regis- 
tered as an association limited by guarantee, the rules governing 
tho relations of the members inter ae are generally appended to the 
memorandum of association, and they together form the regulations 
of tho company. In either case the objects of the club are set 
forth iu the memorandum of association. 


riiAbiiUiM oi 867. No member is liable in respect of the debts and liabilities 

momboi, the company except in the event of a winding-up, and then the 

liability is limited to tho amoont unpaid on his shares or the 
amount of his guarantee, as the case may be (a). 

The relations between the members inter $e of an incorporated 
members’ club are, generally speaking, similar to those which exist* 
in the case of an unincorporated members’ club, but as regards 
external relations, that is to say, as between the clnb and persons 
who are not membors, the ordipary rules applicable to incorporated 
companies apply. ' 


(p) See p. 417, }NM<. 

(«) Oompam Bmayer ▼. Percy Supper OhA, [1893] 2 Q. B. 134; BaM v. 
Wme (1890), 44 Oh. D. 661, per SintUNQ, J., at p. 676 ; and p. 430, poet. 

M Forapraeedantof ratosof aproprietaiydubvaeaEneyoupiedia^Faniu, 
VoL nx, p. i 49. 

(t) OompMnaa Axst, 1862 (23 A 26 Yict. o. 89). a. 7. 

(l) See titta OuiFAifils. The aharea cannot, however, be eeuniied hT the 
oolnpeay (2Vawr V. Whit>eerth (1887), 12 Caa. 409). 

(tt) For apieoedasibet the memotainduni end ectiidea of eeaocietion of en inoor- 
porated dub hndted hj' gnaimntea, aee EnOTehqiaadia of Forma, YoLnL,p.^l. 

(a) Oompaaiaa Act, 11862 (23 A 26 Ymt e. 89), a. 38 ; aee further, tiOa 
OovrAinxB. . 
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868. Where an incorporated dab is in sabatMice a tnembM^* 
club not established Trith a view to profit, it niaj, mth the sanction 
of the Board of Trade, be registered witbont the word “ limited ” (6), 
and the word “ dob " may need as part of the name instead of 
the word “ company.” , . 

869. In the case of an incorporated proprietary clnb, the rela- 
tions between the members of the club and the company are 
governed by the same rules as those which govern the relations 
between the members and proprietor of an unincorporated pro- 
prietary clnb. The company is quite distinct from the dub, the 
company merely taking the place of the proprietpr ; the relations 
of the members of the club inter se are governed by rules, as in 
the ease of on unincorporated members' clnb, and the rights 
and liabilities of the shareholders in tho company depend upon 
the memorandum and articles of association, ns in the case of an 
ordinary trading company. 


Sect. .'1. — Working Men’s Chiha. 

870. Working men’s clubs, which are defined ns “ societica for 
purposes of social intercourse, mutual helpfulness, mental and 
moral improvement, and rational recreation ” (c), may be registered 
as friendly societies without payment of any fee (d), and then 
become subject for the most part to the statutory provisions 
relating to registered friendly societies generally (r). Every club 
so registered must have a registered office (/), must npijoint one or 
more trustees {g), must annually submit its accounts for audit 
either to a public auditor or to two or more persons appointed by 
the rules of the club (/t), and must send annual returns of its 
receipts and expenditure, funds and effects, to tho liegistrar of 
Friendly Societies (i), and supply a copy thereof to any memlter 
gratuitously on application (/c), A club so register^ may by spociiil 
resolution (0, duly registered (at) > convert itself into a company 
under the Companies Acts, 1862 to 1907 (n). 

871. There is no necessity for a working men's club to be 
registered as a friendly society, and associations of working men, 
when unregistered, are in the same legal ]>ositi'on as unincorpoi-atod 
members', or proprietary clubs, as the case may be. Among the 
advantages of registration are exemption from stamp duty upon 
receipts and some other documents \o ) ; certain fsusilitios for the 


i CompanieB Act, 1867 (80 & 31 Viet. c. 131), s. 23., 

Friesdly Societies Act, 1896 (39 &. 60 Yict. c. 25), s. 8 (t). 

I Ihid., a 96. 

See title Fkizkdlt SoaBTiKS. 

) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), e. 24. 

I jm., s. 28 . 

I I\nd„ BO. 26, 90. 

Ihid., a 27. 
im., a 89. 

(I) mi., a 74. 

(m) m^, a 78. 

(ft) JHd., a 71, referring to tne Acte then in foroe, which were extended by 
flbe vonnaiuee A^ 1900 (69 A 64 Yict. a 48); snd hy the Coupsaiee Act, HH)7 
(7Bdw,^ 50). 

(s) lUd., a .93. 
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Clubs. 


Skot. 6. 
Working 
Men’s 
Clubs. 


Definition. 


CorapulHory 

merabor^liip 

prohibited. 


Exception 
in eiise of 
railway 
employees. 


Certification. 


Workmen to 
bo cousalted. 


investment of funds (p) ; priority of claims against officers who die, 
become bankrupt, or«^ve execution issued against them (9) ; and 
devolution of property on death, resignation, or removal of a 
trustee (r). Any member is entitled to inspect the books of the 
club at all reasonable hours («). Machiiiery is provided for the 
settlement of disputes (t), and for the dissolution of the club (u). 

Sect. 6. — Shop Clubs. 

872 . A shop club (or thrift fund) is defined as any club or 
society for providing benefits to workmen in connection with a 
workshop, factory, dock, shop or warehouse (n). 

873 . It is an offence (b) for an employer to make it n condition 
of employment that any workman shall join a shop club, unless it is 
registered (c), or certified by the Registrar of Friendly Societies (d), 
or to make it a condition of employment that any workman shall 
discontinue his membership of any friendly society, or not become 
a iiiemhor of any such society other than the shop club (r). 

These provisions do not prohibit the compulsory membership of 
any superannuation fund, insurance or other society, existing on 
.Tanunry 1, ItfOS, for the benefit of persons employed by any railway 
company, to the funds of which tho company contributes (/). 

874 . No shop club may be certified unless the Registrar of 
Friendly Societies is satisfi( 3 d that it affords to tho workmen benefits 
of a substantial kind, in the form of contributions or benefits at the 
cost of the employer in addition to those provided by the contribu- 
tions of the w^orkuien ; that it is of a permanent character and not 
a society that annually or periodically divides its funds ; and that 
no morahor may be required to cease his membership on leaving 
the firm with which the club is connected, except as hereinafter 
mentioned O 7 ). 

Jlefore certifying any shop club, the registrar must be satisfied, 
after taking steps to ascertain the views of the workmen, that at 
least three-fourths of them desire its establishment, and must con- 
sider any objections they may make to the certification (k). 


(р) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 44. 

M Ibid., 6. 35, 

(r) Ibid.f 8. 50. 

( 9 ) Ibid.f 8. 40. » 

m Ibid., B. 68. 

(tt) Jbid., 88. 78—83. For these advantages in detail, see title FBl£in>Lj 

SOOIXTIES. 

(al Shop Clubs Act, 1902 (2 Edw, 7, c. 21), s. 7. 

(5) The penalty is a fine, on summary conviction, not exceeding £5, or, in 
the ease of a second or subsequent conviction within one year of a previous 
conviction, a fine not exceeding £20 (ibid,, s. 4). 

(с) Under the Friendly Societies Act', 1896 (69 & 60 Yict. o. 25) ; see 
title Frienblt Sooistixs. 

(d) Shop Oluhe Act, 1902 (2 Edw, 7, c. 21), s. 2. 
tj Ibid., B. 3. 

/) Ibid,, 8. 5. 

[ 9 ) f B. 2 ; see p. 411| poif. 

'h) Ibid, 
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875. In any case where a workmttn l>y the eonditions of hie 6- 

employment is a member of a shop club, hok is entitled, ou being Shop Clubs, 
dismissed from or leaving his employment, nnless contrary to the 
rules of the club, to the option of remaining a member or having membBr 
returned to him the amoj^nt of his share of the funds of the club, on lenving 
to be ascertained by actuarial calculation ; hut if he exercises the 
option to remain a member he is not entitled, so long as he remains 
out of such employment, to take any part in the management of 
the club, or to vote in respect thereof (i). 


Part II.— Constitution and Internal 
Arrangements. 

Sect. 1 . — 1 tides. 

876. Every club is governed by rule.s, which generally specify jrattpin 
the purposes for which it is institulod.niul make jirovision as to tlie 
admission of members, the payment of entmnee foos and subscrip- 
tions, the resignation and expulsion of members, the inanagonumt 

of the allairs of the club, ordinary and extraordinary general meelings 
of the members, alteration of the rulos and making of new rules, 
hours of opening and closing, admission of guests, and sucli oilier 
matters as may bo thought expedient, having regard to the nature 
and objects of the club. 

877. rul(‘s form part of the contract between the moinborK in purt 

the case of a mernbers’ club, and between the meni)>ors on tlie one 

hand and the proprietor on the other in the case d a pro])riotary 
club (a). 

878. It is usual for the secretary to send a copy of llie rules to 
every new inernber on admission, but this is not necessary. If the 
rules arc accessilde to the members, tliey are deemed to have notieo 
of them, and are bound by them (//). 

879. The rules of a registered working? men’s club must specify Uuicsof 
the name and registered cilice of the club, and the objects for which it 

is established, and must provide fontho followin;; matters : the Ujrrns men’Bd'uiji. 
of admission of members, and the consc(iuenc(iS of non-payment 
ef any subscription ; the mode of holding meetings, the right of 
voting, and the manner of making, altering, or rescinding rules ; 
the appointment and removal of a committee of management, of a 


(i) Shop Clubs Act, 1902 (2 £dw. 7, c. 21\ s. 6. 

(a) LyittHtony, Blaekhumt (1873), 45 L. J. (cn.) 219; Innei r. Wylie (1844), 1 
Car. & 1^. 257. 

{b) JiaygeU v. Mit^avn (1827), 2 C. & P. 556, whore the rules were contained 
in a book, kept at the club premises, and accessible to Huch of the memberM 
cihoee to inspect them. For prec»)dents of rulos ad.'ipted for clubs of vanous 
kinds, see Enoyclopiodia of Forms, Vul. HI., pp. 737 ei sej. 
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treasurer and other officers, and of trustees ; the keeping of accounts 
and audit of the same at least once a year ; annual returns to the 
Begistrar of Friendly Societies of the receipts, funds, effects, and 
expenditure, and number of members ; inspection of the books by 
members ; and the manner in which disputes are to be settled (e). 
Copies of the rules must be sent to the registrar on the application 
for registration (d), and must be furnished to any member on 
demand, on payment of a sum not exceeding one shilling («). No 
amendment or alteration of the rules is valid until registered (/). 

880. The rules of a certified shop club must provide for all the 
matters above mentioned with regard to working men’s clubs, and 
for the following matters in addition : the purposes for which the 
funds are applicable, the conditions under which any member may 
i)ecoine entitled to any benefits, and the fines and forfeitures to be 
imposed on any member ; the investment of the funds ; the 
keeping separate accounts of all moneys received or paid on account 
of every particular fund or benefit assured for which a separate 
table of contributions payable shall have been adopted, and a 
Boparate account of the expenses of managument and contributions 
on account thereof; a valuation once at least in every five years of 
the assets and liabilities, including the estimated risks and con- 
tributions ; the voluntary dissolution of the club by consent of not 
loss than live-sixths in value of the persons contributing to its 
funds, and of every person for the time being entitled to any 
bmiofit from its funds, unless his claim be first satisfied or 
adequately provided for; and the right of one-fifth of the total 
uuiiiber of inombors, or of 100 members in the case of a society 
of 1,000 and not exceeding 10,000, or .^OO in the case of a society of 
more than 10,000 members, to apply to the Chief Begistrar of 
Friendly Societies for an investigation of the affairs of the society 
or for winding up the same (</). 

881. The rules of an unincorporated inemberB’ club can only be 
altered or added to in accordance with the express provisions of 
the rules themselves, except whore the alleralion or addition is 
made with the consent of every member (//}. Thus, where the rules 
of such a club contain no express provision for tlieir amendment 
or alteration, but have been altered from time to time in general 
meeting, and the members have acquiesced in the_ alterations, a 
tncunber who declines to pay an incre^ed subscription which has 
been resolved upon* in generar meeting, and who is posted in 
default, Is entitled to an injunction restraining the committee from 
excluding him from the privileges of the club, although he has* 


(c) Friendly Sorietiee Act, 1S06 (59 & SO Viot. o. 25), s. 9 (!t) and Sohed. I ; 
ene title FlUENULT SooiBTiBS. For foriiui of rules of a legistared working 
lovn'e club, see Euo'olojMsdia of Forms, VoL UL, p. 772. 

(U) Ibid., 8. 9 (2). 

(e) 1 bid., B. 98. 

(/) Tbid.. a 18. , 

(p) Shop Clubs Act, 1902 (2 Edw. 7, o. 21), s. 8, and Solisduls. 

(A) Bariwjton y. SmdM, [1903] I Ch. 921 ; fiimtbiiu r. Antnbui (1681), 17 
Oh. D. 615. 
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himself acquiesced in some of the previous alterations^ and 
the reeeonableness or otherwise of the alteration objected to is 
immaterial (t).t 

882. In the case of an incorporated club, the question whether 
there is power to altei* rulbs, which do not themselves contain 
provisions for alteration, depends upon the articles of association. 

883. Where the rules of a club provide that all the concerns of 
the club, and all arrangements for its managemont, shall be con- 
ducted by a committee consisting of not less than a specified number 
of members, and that the committee shall possess all needful powers 
for the government of the club, and for the election of new members 
and of additional committee members, and shall have power from 
time to time to publish such bye-laws as they deem ex])edient, 
the committee have power to pass a bye-law providing that retired 
members may be readmitted on payment of subscriptions in arrear, 
not only without payment of an entrance fee, but without any of 
the other formalities required for the election of new members {j ). 

884. Where the rules of a club provide generally that alterations 
may be made by a specified majority in general meeting, it is com- 
petent to the requisite majority to pass a resolution discontinuing 
some of the objects for which the club was originally formed (k). 
Thus, in the case of a club instituted for the purpose of providing a 
ground for pigeon shooting, polo, or other sports, the rules of whicli 
provide that the club shall be managed by a committee, and 
require tliat any alterations therein shall be adopted by a majority 
of two- thirds in general mooting, a resolution, passed by the 
necessary majority, that pigeon shooting should be discontimiod, 
and the committee authorised to discourage this particular kind of 
sport, is valid (/). Again, where power is given to alter the rules or 
make new rules, any such alteration or addition to be adopted by a 
general mooting, at which a specified number of members shall bo 
present, a new rule, duly adopted in general meeting, providing for 
the expulsion of members for conduct injurious to the interests of 
the club, is valid ; but sucli a rule cannot he made retrospective, so 
as to apply to things which have already taken place (m). 

When it is desired to alter rules at a general meeting, special 
notice thereof should ho given to the members. Alteratioxi of rules 
is not included in such a term as “general business" or “general 
purposes " {xt). • ♦ 

885. No amendment in the rules of a registered working men’s 
filub is valid, until it has been registered by the liegistrar of Friendly 
Societies, for which purpose copies of the amendment, signed l;y three 
members and the secretary^ must be sent to the registrar, who, 

(») HaringUm v, tkndaU^ [1903] 1 Cb. 921. 

Lambiri v. Addi^m (1882), 46 L. T. 20. 

Thdluuon v. Valencia {yi§eount), [1907] 2 Ch. 1, 0. A; 

(/) /Mi 

(m) Dawkim Antrrjhns (1881), 17 Cti, ]). C13. 

(») IhringUm v. Setidall^^upru, per JercE, J-, at p. 926, 
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Kfxt. 1 . on being satisfied that the amendment is not contrary to law, will 
Rules. issue an acknowleilgm^nt of registry, which is conclusive evidence 
of due registration (o). 

Soryicf- of 886. Where there is no rule prescribing the manner of serving 
woticcs. notices on members, it is within the general functions of the com- 
mittee to say how notices should be given on each particular 
occasion (p). In matters wliich concern only those who habitually 
use the clulj, the posting of a notice in the coffee room or library is 
sufficient. Jlut in the case of more important matters, involving 
some organic cliange, or connected with the general mode of con- 
ducting the club.^or with the conduct of a particular member, 
notice by circular should be given to those who do not habitually or 
daily use the club (q). 


KlcHion ;iinl 
adiiii.ssion. 


fnim 

innubeiV 

club. 


UesijjiKiliim 
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Skct. 2. — Admmion, llcsi(fnaiion, and Ea-puhion of Members. 

887 . It is gonorally 2 )rovi(lcd by the rules that candidates for 
nu'inhtfrship shall ho proi^sod and seconded by mcinhers, and shall 
ht! ch'ctfid by ballot, either of the whole socicU', or of the committee 
of uianaf'cineul ; and that the secretary, on a candidate heinj; duly 
olech'd, shall notify him of the fact, at the same time furnishing 
him with a copy of the rules, and asking him to pay the entrance fee 
and Buhscrijitiori for the ennent year. If, as is’iisnally the case, 
the rules provide that an elected candidate shall not be entitled to 
the privileges of monihorshij) until ho has paid the entrance fee and 
lir.st year's suh,scrij)tioii, tlio candidate on receiving notice of his 
election, with a copy of the. roles, has a right either to accept or 
n'jec.t the nKMuhersliij) so oll’ered, the contract not being complete 
until ho fulfils the condition by ijaynieut of the sums mentioned (»•). 

888. Subject to any provi.sion in the rules to the contrary, a 
inoniht'r of an unincorjanated meuil^ers’ eluh may at any time 
rosigti his memliorship hy coinmunicatiug to the secretary his 
intention to resign {s). The resignation docs not require any 
acceptance hy the cominittee, and cannot he withdrawn or 
revoked (t). A merahor who sends a letter of resignation thereupon 
ceases to bo a member, and, in the absence of a bye-law to the 
contrary (7f), can only ho reinstated by re-election («•)• 

889 . The right of a nnunhor of a proprietary chib to resign, or 
discontinue payment of his suliacription, depends upon the terms of 
the contract hofweep him and the proprietor ; and the right of a 


(o) Frioudly Societies Act, 189(> (u9 &. 00 Viet c. 2,)), «. 13. , 

(p) hibouchere v. ]VJiarnvhffe (AttW) (1879). 13 Ch. D. '346, per Jebsel. M.R 

at p. ■* 

{fj) y />#(/., at P. 363. For form of notice of general meeting, see Encyclopsedia 
of lAirins, \oL in., p. 798. • ^ 

(r) He A>i4J Unh^siiy dub , (Duty on Estate) (1887), 18 Q, B. D. 720, 727. 

1' 01 ftmn of proptisal of a candi date for election, see Encyclopaedia of Forms, 

» t>l. III., p. 798. 

{s) FhicL V. ^hhe, [1896] 1 Ch. 409. 

(t) /bid. ; Pairkins v. Antrohnu (1881), 17 Oh. D. 616. 

(w) /.amhn'f v. Addhvn (1S82>, 46 Tj. T. 20 ; and see p. 413, 

(U‘) biprb V. rJa/.r, atfj^Ch ^ 
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member of a club incorporuled under the Companies Acts to do so 
depends upon the rules of the club and the regulations governing Adndsston, 
the company. Beslgna- 

ft&d 

890. There is no implied power to expel a member from an SnnlBion 
unincorporated ruembefs’ dlub, whatever may be the grounds for of Members, 
expulsion, nor can the rules of such a club be altered, without 

the consent of every member, so as to create a power of expulsion, trulu 
unless such rules provide for their own alteration. But where nM'wbew' 
it is provided that the rules may be altered, or new rules made, a 
new rule, providing for the expulsion of any member whose conduct 
is injurious to the interests of the club, is itUra vires (x). 

891. A power of expulsion must be exercised in strict conformity Kules ab to 
with the rules by which it is given, otherwise the purported expulsion 

will be inoperative (a). obsorveU 

If tlie rules provide tliat a meeting of the committee shall bo Btriciiy. 
specially summoned to consider the conduct of any member whom 
it is proposed to expel, it is not sullicient for the committee to 
take such a mailer into consideration at an ordinary meeting (6). 

Where it is provided that a certain number of days* notice of ilio 
meeting to consider the question shall be given, the expulsion 
will be void, if the notice is given a day too late(c). The notice 
should not merely be posted up in the colToe room or library, but 
should bo given liy circular, at all events to such of the mombors as 
do not habitually or daily use tlio club (d). If the rules require 
that the resolution shall be passed liy a specified majority of the 
members present at the meeting, not only those who vote, but all 
who are present at the meeting, must be eountod in ascertaining 
whether it is carried by the requisite majority, and tlio question 
must bo put in proper form (e). Under a rule which jirovides that 
a member may be expelled if in the opinion of the committee, after 
inquiry, his conduct is injurious to the welfare an • interests of tlie 
club, the committee must make a fair inquiry into the truth of the 
alleged facts, after giving notice to the member concerned that his 
conduct is about to be inquired into, and giving him an opportunity 
of stating his case to them (/), 

892. It is also necessary that a powder of expulsion should be Expulsion 

exercised in good faith for the benefit of the club, and not from any 
indirect or improper motive (</). i^reats o? 

thoclub. 

(«) Finch V, [1896] 1 Ch. 409 ; Dawkins v. -4w<ro&?/8(1881), 17 Ch. 1). 615, 

(a) Dines v. Wylie (18*14), 1 Car. & Kir. 257. 

• (5) Fisher v. Keane (1878), 11 Ch, D. 353. 

(c) Lahouchere v. Whamdiffe (Kar[) (1879), 13 Ch. D. 340. In James v. 

Chartered Accountants (Institute) (1907), 98 L. T. 225, C. A., it was held that a notice 
posted to the registered address of a member proposed to be expellc^ was 
suiHcient, although, haTing changed his address, he never actimily received it, 
and it had been returned through the Dead Letter Office, the member having 
neglected to notify his chan^ of address. 

(cQ Lahouchere v. WhamcTiffe (Eartjt supra, at p. 353. 

(<] Ihid., at p. 355. 

(/) Ihid., at p. 350. ,Eor forms of resolution expelling a member, and notice 
of expulsion, see Eneyolopsedia of Forms, Yol. 111., p. 801 . 

(jf) Taniutsi v. Molli (1886), 2 41^. L. 731, where, an action having been 
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893. The principles of natural justice must also be observed in 
oxercitiiug a power of (»palAiori, unless it plainly appears, on tbe 
true construction of the rules, that the power was intended to be 
absolute {h ) . If the rules refer the consideration of questions concern- 
ing the conduct of members to the compiittee, the committee are in 
a guaiit- judicial position, and must give reasonable notice to any 
member whose conduct is impugned, and also a reasonable oppor- 
tunity of defending himself and meeting the accusations brought 
iigaiiist him (i) ; and they should not act on ex parte evidence (4). 

894. Under a rule which provides that a member majr be 
expelled if his conduct, in the opinion of the committee, is injurious 
to the (iharactf^r and interests of the club, the committee must not 
only act in good faith, and after dne notice to the member whose 
coixliict ih attacked, hut also must act ‘‘with some cause, or, as the 
law j)hrases it, with reasonable and probable cause (i)« The 
(piestion what is reasonable and probable cause, in such a case, 
(hpends in some measure upon the objects of the club (m). In the 
case of a political club, voting for a candidate belonging to the 
f)pposite party might reasonably bo considered injurious to the 
interests of tlio cliil) ; but this would not be sufliciemt in the case 
of a club whose objects were mainly social, even if the groat majority 
of the members liad in fact similar j)olitical views (m). 

896. Whore, however, the conditions above referred to are 
satisfied, namely, that the rules providing for expulsion have 
been strictly observed, that the member expelled has had due 
notice, and full op])ortunity of answering the chargers made against 
him, that there has been no want of good faith in the exercise of 
the power of expulsion, and that the decision arrived at is not mani- 
festly absurd, the. court will not interfere, even though it considers 
that the couuriittoe, or members voting for the expulsion, have in 
fact come to a wrong conclusion (a). The burden of proving want 
of good faith lies on the person who alleges that he has been 
wrongfully expelled (f?)- 


l>n>ught for a doclaration that a purported expulsion of tbe plaintiff was void, 
and an ofTor having been made to readmit him, if he would discontinue the 
notion and nay the costs, a I'l-esh renolutioii in due form expelling the plaintiif, 
which had been passed in order to put a stop to the proceedings, was hold to be 
void. 

(/*) Wood V. Wood (1874), L. R. 9 Ex^. 190, 190 ; Rimdl v. RubwU (1880), 14 
rh, D. 47J, 478. Such aVower is oonsiaereil of a -judicial character unless 
the oontrary intention clearly appears. 

(i) FUher V. Keanr. (1ST8). 11 Ch. P. 35.'); Tnne9 v, Wyftt (1844), 1 Car. 
Kir. 257 ; Wood v. Wood, snpra; v. RusutU^ supra, 

(/r) Fiskor V- Keatie, enpra, 

a DattMna Antrobm (1881), 17 Ch. D. G15, per Jessel, M.R., at p. 022; 

rewa ▼. [1888] W. N. 102. 

(m) Hopkinron V, Rxekr {Marquie) (I8G7), L. R. 5 Eq. 03. 

(») llhhardatm*QaTd^vT v. JFrematUU (1870), 24 L. T. 81 ; Ihphinam v. EMor 
[Marquiau supra \ Lyttelion V* Blackhurnt (187o), 45 L. J, (cu.) 219; Jkiwkina 
V. Antrobw, Lamberi ▼. Addiaoyt (1882), 40 L. T. 20; JTarriaon v. 

Afieryavenny (Afarqms) (18<I7), 3 T. L. JR. 653 ; SetUon v. Oould (1889), 6 T. L. B. 
<)09. 

(o) Dawkina v. aupra; Lamheri t. Adduorif aupra. For fomm of 
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896. The remedy of a member inregalsrly or improperly expdlacl Baov. a 
from a members* eiob is by action, which may be brought against AtaMea, 
the committee or against the trustees and committee, for a deolara* 8sd M ft a- 
tion that the expulsion is void, and that the plaintiff is still a 
member of the club, an^ for .an injunction to restrain the committjpe 
and their servants, and the servants of the club, from excluding ” ***"” ”** 
him from the club premises, or preventing him from exercising the Wrragfal 
rights and privileges of membership (p). ex^ihioo 

The foundation of the jurisdiction of a court of equity to inter* ^mben* 
fere, at the instance of a member improperly expelled, in order to olnb. 
reinstate him, is the right of property vested in the member, of 
which he is unjustly deprived by the unlawful expulsion (g). 

In th& case of a proprietary cluh, the only remedy of a Wrongful 
member who alleges that he has been wrongfully expelled is an »pui«ion 
action against the proprietor for damages for breach of contract (r). pH^^nb. 
There being no property in which the members have an interest, 
there is no foundation for the exercise of the equitable jurisdiction 
of the court (r). The same observation applies to the case of 
a mere association of members which does not own any property. 

Where a club is incorporated under the Companies Acts, the Wrongful 
question whether a member who has been wrongfully expelled upuiaicn 
is entitled to an injunction, or merely to damages, would seem to [^rponted 
depend upon whether he is also a shareholder in, or member of, the oink 
company. If he is, he is probably entitled to the same remedy as 
in the case of an unincorporated members’ club ; but if not, his 
only remedy would appear to be an action for damages against the 
company. 

If a working men’s club is registered, and a member alleges Wrongful 
that he has been wrongfully expelled, the question must be 
decided in the manner directed by the rules, the decision being r^tered 
binding on all parties without appeal, and being enforceable by working 
application to the county court («) ; or, if the rules do not expressly 
forbid it, the question may, by consent, be referred to the decision 
of the Chief Itegistrar of Friendly Societies, his decision being 
enforceable in like manner (t). Where the rules direct that disputes 
shall be referred to justices, the reference , may be to a court of 
summary jurisdiction, or, by consent, to the county court (a) ; and 
where the rules contain no direction as to disputes, or where no 
decision is made within forty days after application for a reference 

resolutions in connection with the expulsion of a mwnber, see Enoyolopeedia 
of Forms, Yol. III., p. SOI. 

(p) There is no direct anthority on the question whether an action for 
damages will lie in the case of a members* olnb. On principle there seems to be 
no reason why it shonld not, though ths measnre of damages mi^t be a difficult 
matter to dotermino; eee Chambmain t . Boyd (1S83), 11 Q. B. O. 407. 

(a) JfWty ▼. Oomoi (188^, 14 Oh. D. 482, per Jbssbl, M.B., at p. 487 ; innst 
V. WyBe (1844), t Ou, A lur. 267. 

(r) Baird ▼. WeUt (1890), 44 ^ 1>. 661 ; Lyttdton r. Bladchtme (1876), 4S 
L. J. (OH.) 210; I^yoy ▼. Cotmol, eupra, at p. 487; IVright ▼. Btawrt (1H60), 

2 E ft Ee 721. 

(<) B. V. CaOey (1887), 19 Qr B. J). 491 ; Friendly Sodetiss AtA, 1898 
(W A 60 Viet c. 26), e. 88(1). 

(0 IhUL, e. 68 (2)— (4). 

(a) Ibid.. 8. 68 (6). 

a.L.— IV, 


? 
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under the rules, the member aggrieved may apply either to the 
county court or to a 6oart of summary jurisdiotion to hear and 
determine fbe matter (b). 

Where a working men’s club is not registered, it is governed 
by the same principles, as regards the expulsion of mem^rs and 
the remedy for wrongful expulsion, as an unincorporated members' 
club or proprietary club, as the case may be. 

Sect. S. — Entrance Feet and Svhteriptiont. 

897. An action will not lie, as a general rule, to compel pay- 
ment of the entrance fee or initial subscription to a club, because 
the contract to become a member is generally not complete until 
those sums have been paid (c). But when all the conditions 
imposed by the rules have been complied with, and the candidate 
has liocome a meml>er, he may be sued, in the case of a proprietary 
club by the proprietor, in the case of an incorporated club by the 
company (d), and in the case of an unincorporated members’ club by 
the members jointly (e), for all sums payable by him as a member 
in accordance with the rules. The liability of a member for sub- 
scriptions prim&faine continues until he has duly ceased to be a 
member, in accordance with the rules, either by resignation or 
expulsion (/). No action will lie, however, for the recovery of 
subscriptions payable by members of rogiblored working men’s 
clubs {g). 

898. Where the rules provide that subscriptions shall be due on 
the first day of a specified month, and payable at any time during 
that month, they are not in arrear until the end of the month, 
and members are entitled to vote and exercise all the other rights 
of member^ip daring the month, whether they have paid the 
current subscription or not, even if it is provided by the rules 
that no member shall lie qualified to vote until his subscription 
foi' the current year has beeu paid (A). 

Sect. 4. — Management. 

899. The management of the affairs of a club is generally 
intrusted to a committee of the members elected in accordance 
with provisions in the rules. The extent of the powers of the 
committee to bind the members, whether as between themselves (i) 
or as regards oont|'acts with tiradesmen and others (ft), d^ends 

.. I .■ . - 

(1^ Eriendljr SocMtiw Atit, 1896 (69 & 60 Viet. o. 26), s. 68 (6). 

(ri See p. 414, ante. • 

AossMt V. Mmgroit (1827), 2 G. & P. 666 ; Jiaggett ▼. 

C. & r. 343; JU Hew UnivertUg Vlttb {Duty on Aofafe) (l889), 13 . 

p«-Haw*nf8,J.,atp.727. 

(e) Labmtekere ▼. WhamdiJ[e {Earl) (1879), 13 Cb. D. 346, 364. Aa to tha 
povertCsuahi theeosoof Uoineorporated olnbo, oee furllMr, p. 426, jwM. 

f \ /) EtggtUg. JBMeptwgpra; Lttbottekerer. WharndijfelEaiiikmiatra.- 
VtmMy flooietlsB Aci, 1896 (69 A 60 Viot a 26), s. 23. 

Jfm« V. IPpttr (18M), 1 Oar. * Er. 267. 

Aa to the oonstruotion ol a power to make bye-lawa, see ♦» ddiiiim 

fI882},46L.T.20; nnd p.413, o«4, # » 




qpbn the rules, which generally provide what aball be a suffi^iieiBl 

2 aoram foi^ the transaction of tiae various dasees of busiuesa . in 
lie absence of a rale providing that a certain number shall form a 
quorum, all the members of the committee must join in the 
exerdse of any powers conferred upon them (f). Sometimes the 
rules provide for the appointment by the committee of sub- 
committees for specified purposes. 

900 . The functions of the secretary of a club are to conduct the 
correspondence, collect subscriptions from memliers, and perform 
such other work of a clerical nature as may be necessary, under 
the direction of the committee or proprietor, ’as the case may 
be (m). The functions of the steward are to attend to the culinary 
anangenfents and the engagement of servants, also under the 
direction of the committee or proprietor. 

901 . In an unincorporated memliers’ club there are usually 
trustees, appointed in pursuance of provisions in the rules, in 
whom the property and assets of the club are vested in trust for 
the members for the time being, and who are given power to invest 
the funds of the club, souietiraes at their own discretion, and some- 
times according to the directions of the committee. 

Every registered working men’s club must have one or more 
trustees appointed by a resolution of a majority of the members 
present at a general meeting (»). A copy of every resolution 
appointing a trustee, signed by the trustee so appointed and by 
the secretary, must be sent to the Itegistrar of Friendly Societies ; 
and the same person may not be secretary or treasurer as well aa 
trustee (o). All property belonging to such a club, whether 
acquired before or after registration, vests in the trustees for the 
time being, for the use and benefit of the tnombers (p) ; and the 
trustees may, with the consent of the conimittec or of a majority 
of the members present and entitled to vote in i^;eueral meeting, 
invest the funds of the club in the purchase of land, or in the 
erection or alteration of club buildings, or in certain other specified 
investments (q). 

Trustees are not necessary in the case of a proprietary club, or 
^ of it cli^b incorporated under the Companies Acte, 1862 to 1907. 

902 . The trustees of a club have a lien on the trust property 
vested in them for all liabilities properly incurred by them on 
behalf of the club. Similarly, where, by a resolution at a general 
meeting, the managing committee of a club were authorised to raise 
^1,000 lor the purpose of improving and adding to the club premises 
and providing fittings and furniture, and the committee, being unable 


(l) Broten t. Andrew (1849), 18 Ib J, (4. B.) loS ; RtLiverpoel HoueduMMtra 

(1890), 69 L. jr. (CB.) 

(m) For fom of sgnamsnt for esajpioyaMBt of a secretoiy, 
of Forms, VoL IIL, p. 803. 

.. {a) Friendly Sooienee Act, 1896 (69 4t OjB a 36), a 
& IW.,s.26.(»,C4).r 


Ste^riopadia 
2«(!),^).' 


p 2 


tool!., 4 . 


Seoretftiy and 
■tewanl. 


Travteeft. 


Ref^ittered 
workiii(( 
men's clubs 


Lien of 
irustcus ftnd 
members of 
comiuJtlec. 



420 


Clubs. 


9BOT. 4. 

Manage- 

nent 


ludemulty. 


a«nerkl 
principles 
of agency 
apply. 


to raise the money on mortgage, raised it on the security of a 
guarantee given by certain individual members of the committee, 
and this was afterwards approved at the annual general meeting, 
the money being duly expended for the purposes for which it was 
borrowed, it was held that the committeemen who guaranteed the 
loan, and were compelled to repay it, had a lien on the club pre- 
mises so added to and improved, and on the furniture and other 
property acquired by means of the money so borrowed, and 
were entitled to a decree for sale of the property in default of 
repayment (r). 

But neither thp trustees nor committee are entitled to be 
indemnified by individual members of the club against liabilities 
incurred by them on behalf of the club, in the absence of provisions 
in the rules giving such a right of indemnity (s). Clubs are societies 
the members of which are continually changing, and no member, 
as such, becomes liable, in the absence of a rule imposing such 
liability (t), to pay to the funds of the society, or to the trustees, or 
anyone else, any sums beyond the subscriptions which the rules 
require him to pay, so long as he remains a member. It is upon 
this fundamental condition, not usually expressed, but generally 
understood, that clubs are formed (<). 


Part III. — Rights and Liabilities of Clubs 
and Members. 

Skct, 1 . — In Contract, 

Sub-Sect. 1 . — Unincorporated MemhtTB^ Cluh$, 

903. It has already been stated that an unincorporated members’ 
club is not a partnership nor an association which, as an association, 
is legally recognised (a) ; and questions frequently arise as to who 
are the persons liable for goods supplied to such a club, or on con- 
tracts professedly made on its behalf. These questions depend on 


^r) JIfetMiU V. Talbot {Lord) (1S76), L. B. 1 Ir. 143, In this case the property, 
being sold, imTsd insufficient to discharge the liability, and tiie final decren 
L. K. T Ir. 407) declared that the plaintiffs were entitled to be indem- 
nified by the members of the dub in respect of the unsatisfied balance, but this 
poitioD of the deoiBion cannot now be considered go^ law : see tFite v. Perpitml 
Tr»$Ue Co., [1«03] A. C. 139, P. C, ^ 

(s) WVssT. Pv^wd Tnuke Vo., tupra, distinguidiing Hardoon t. BdUio$, 
[1901] A. 0. 118, and disarororing the final decree in MinniU r. Talhat iLorS), 
tMpoa. But members of the oomraitteo may be entitled to contributioD taler ee 
as joint contractors (MomtecuMl (£arl) y. Barber (1853), 14 0. B. bS). 

(t) For an instoaee of eodh a r^e, see Hall y. Sim (1894), 10 T. L. B. 463, 

where the defendants, tto commttM, were held entitled to bring in the 
members of the club as third parties for the purpose of obtaining indenmitv* 
,(«) Seep. 406, ante. • ' 



PaBT RlOUXS AMD lilABlUTiEii OF OlUDS AND MeUKICKS. 


421 


the ordinary principles of agency (6). Thu person supplying the 
goods must proceed against the persons wh<^ gave or uuthorised the 
giving of the order ; he mnst prove that the defendants, either by 
themselves or by their agent, entered into the contract (r). The 
trustees and committee of management have only such authority to 
contract on behalf of the Vnembers generally as may he givonrto 
them expressly or by necessary implication by the rules (d). 
Members of the committee of management, as such, have no power 
to pledge the credit of other members of the committee (e). 

904. Neither the trustees, nor the members of the managing 
committee, the steward, the secretary, nor any .other oiFicials of a 
members’ club, have any authority, merely by reason of acting in 
that capacity, to pledge the credit of the members by contracting 
on their behalf (/). They have only such authority as may 
be given, expressly or by implication, by the rules (/) ; and 
rules will not be construed as giving antlrority to pledge the 
credit of the members in the absence of a plain indication of 
an intention to that elTuct, because it is generally undei’stood that 
persons, by joining such a club, do not intend to incur any liability 
beyond the subsci'iptions payable according to the rules, so 
long as they remain members (17). A ride providing that all 
the concerns of the club, the domestic and other arrangements, 
shall he conducted by a committee, does not of itself empower the 
committee to pledge the credit of the members by borrowing on 
delientures or otherwise (/t) ; nor under such a rule has the com- 
mittee authority to purchase wine or provisions on credit for con- 
sumption in the clul) ; for it is presumed, in the absence of a plain 
indication of a contrary intention, that they are intended to purchase 
such things for ready money and to pay for them out of tho funds in 
hand (i), though it may he different, perhaps, in the case of hiring 
the servants of tho establishment, where tlisrc must necessarily 
he credit for a certain period, because wages cannot be paid 
down (k). 

905. Whenever the committee of management or other agents 
of a club are provided with funds, it is tlieir duty to pay all 
the expenses out of such funds, and, if they find that they are 
insufficient, to call a meeting of the members and ask for further 


(b) As to whidt, seo title Aoenoy, Vol. 1., ])p. 140 el laj.' 

(4 FUmyng v. Hector (1836), 2 M.^& W. 172. pA rAiiKE, B., at p. 183; 
Anareufe and Alexander'e Com (1868), L, B. 8 Eq. 176, jmst Jaues, at 

• p. 190; Hawke v. Cote (1890), 62 L. T. 608 ; Ihajttr v. Atanvere {Earl) (1892), 
^ T li Re 73e 

(j) Re 81. Jamte’e Clvh (1602), 2 De Q. M. & G. 383; Rlrelev. Omirlrt/ (IftST), 
3 T. L. E. 772, C. A.; CwwereM ▼. Auoompte (1807), 2 0. B. (n. s.) 440. 

(«) Overton v. HeweU (1866), 8 T. L. B. 246 ; 8ltrh\. (li'urtey, *uj>ra; Whittier 
». Jtoberte (1678), 28 L. T. 668. 

! /) Codterell v. Aucompte, eupn; He 8t. Jamee't Club, eapra. 
iyWiee v. Perpetual Truetee Co., {1903] A. C. 139, P. C. 

(A) Re St. Jamee'e Oiub, tupra. 

lii Todd V. Emlg (1841), 7 M. & W. 427 (motion for new trial) ; on aecoxl 
motion for new trial, 8 IL ft W. 000 ; FUmyng t. Hector, eapra. 

(*) Todd V. Emly, nqara, per PiVCB, B., at p. 434. 
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subscriptions (Q. In such u case they have no power to pledge tha 
credit of the mcmhors .without eicpress authority (m) ; and in t&e 
absence of such authority, the mere fact that the articles purchased 
on credit have been used by, or applied for the benefit of, the 
members generally will not render them liable (n). 

But where the rules of a coal club proviGed that the membors, 
on making certain weekly payments to the secretary, should be 
entitled to the delivery of certain quantities of coal, and the con- 
tracts for the purchase of the coal w’ere to be made by the secretary 
with dealers selected by the members, the coal, after each delivery, 
to be paid for by the treasurer of the club on receipt of an 
order signed by the secretary and chairman, it was held that, 
contracts having been made by the secretary and coal having 
been delivered thereunder, for which the treasurer, owing to 
the secretary’s default, had not sulfieient funds in hand to pay, 
the ineinbors of tho club were liable (o). In this case the secretary 
had authority, under the rules, to make the contracts, but had no 
control over the funds out of which the liability should have been 
discharged. 

906. The members of a club may be liable on contracts entered 
into by the trustees, committee of management, or other agents, 
eillier because the contracts are within the scope of the authority 
given by the rules, or because, though they are beyond the scope of 
such authority, the members sought to be made liable can be shown 
to have sanctioned or subsequently ratified the particular trans- 
actions (p), or to have held out the persons entering into them as 
being authorised to do so (g). 

907. Where the contract is within the scope of the agent's actual 
authoi’ity to bind the members generally, and is in fact made on 
their bolialf, they arc liable, even if it is made by the agent in his 
own name, and without disclosing his agency, unless the other cou- 
Iracliiig i)arty, after acquiring knowledge of the circumstances, 
elects to give credit to the agent exclusively (r). Bills of exchange 
aud other negotiable instruments, and contracts under seal, are 
bxceptions to this rule (r). 

Where the contract is beyond the scope of the agent’s actual 
authority, aud the fact of his agency is not ^sclosed at the time 
that the contract is entered into, members cannot become bound 
by a subsequent ratification, even if the agent intended to act on 
beltalf of „ the memberr generally (i), nor can members become bound 
by ratiiGeatkm if the other contracting party erroneously gave 




Flmifnffr. Htcter (1836), 2 M. & W. 172, pn- Lord Abtkoxb, C.B., atp. 182. 


fm) OviMwi 


i4 < ; Draper 


I Y, (1886), 8 T. L. E. 246 ; Wood v. Findi (1861), 2 R, A R 
■/ \ Mmt'en {Earl) (1892), 7 T. L. R. 73 ; FUmyng y. iZeetor, Mupra, 

(ti) Flwiynff Y. «t ^7 J>ra}^r v. JUTaniwi (Earl), $upra. 

(o) OvdcerHl y- <1667), 2 a B. (k. 8.) 440, 

(p) ^tefmeff Y, SMMaad (im), 2 Stork. 416; Btede y. ObirW (i8S7]i|8 

‘y 1 ^ y. Hector, »upra, ptr Pabkb, B*, at p. 18& 

y\ f?®. Aoenot, Vi 4 Ir pp. 206-^2091 

<#) MaxsM 4t (3»* v. /^orairf, A. O. 246e 



m. 
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era^it to the club - ns a legal entitji end not to the memherf 
m^vidually (t)> • 

908< The right of the members of a club to sue on a contract mado 
on their behalf depends, as a general rule, upon the same principles 
as govern their liabilitjato be sued, whether b^ reason of ratification 
or otherwise ; that is to say, whenever the circumstances are such 
that the members are bound by a contract, they also have, generally 
speaking, a right to enforce it (a). 

909. The rights and liabilities of members of a club on contracts 
made on their behalf ate primdfaeif joint only, and all the members 
should be joined as plaintiffs or defendants, as the case may be, in 
any action on such a contrnct (7»). If an action is brought against 
some only of the mombors jointly liable, and judgment is recovered 
against them, the judgment, though unsatisfiod, is a bur to any pro- 
ceedings against the others on the contract (c) ; but any menibor 
who discharges more than his own proper share of the liability is 
entitled to claim contribution from the other members, whether 
they were parties to the proceedings on the contract or not (d). 

910. The resignation of a member docs not affect his liability in 
respect of any contjacts entered into prior to the resignation (c), 
but it protects him against liability in regard to subsequent trans- 
actions, unless be has continued to hold himself out as a member. 

911. Trustees, members of the managing committee, or other 
agents, contracting or purporting to contract on behalf of a club, 
may incur a i)er6onal liability, either by reason of the form or 
terms of the contract (/), or because in making the contract they 
are acting in excess of their authority (/). 

If they contract in their own names, they ate priind facie personally 
liable, and may be sued without joining other mt-iubers of the clul;, 
even though they may have been duly authorisot' to enter into the 
contract on behalf of the members generally (jjr). If they were so 
authorised, the other contracting party may elect either to sue them, 


Jones V 
T. L. B. we. 


Hope (IS80), 8 T. L. B. 247, n . Overton v. Jlewett (1880), 3 


^ litie Aotoot, Vol. T., pp. 200 -21 1 , fur auUioriUes and detiuls. 

(6^ Evered v. TindaU (1804), 5 lisp. 160, wlioie ii contract for the purchwe of 
a quantity of coal woa inudo on boLalf of tbo iiicmbum of u coal dub, nud U w«» 
held that no momber oonld sue separatply in i<'!<iM}ct of allc^ short inewuro, 
at&oush separate deliveries were made to each inemBer by the seller. On ibe 
subject of actions by and against dnbs, son further, p. 426, poet. 

• fcl Eendoll v. Humiltim (1879), 4 App. Can. u04. 

(d\ BouUer\.l‘tptow (18k).»C. B. 498; JtaUirdw. Hawtt (1853), 2 B. 4 B. 287. 
(e) Parr V. Bradbury (1886), I T, Jj. B. 285, 626, whore tbo manogiuc 
in punuanee of authority given by the rules, boiwwed money and 
gam bo nda for eecoring t^eyment, and it wse held tliat a meiiil^r who had 

fosimed was liable in respect of bonds BO given during his m^bewtap 

title Aoibcy. VpL L, pp. 219 et tea,; MomtcmMHI^V) V. Par^ 
(18^ 14 0. B. 68; WHlidme v, llatham}[ (1877), 6 Ch. D.JW4. ■ As to the 

riAt of the trustees or committee to indiwrty, seep. 420,^'^ 

fW'" . ,.v , , CW(«n (1787), 1 Bro. Pari. 0!is.«96j podd v. hndy 

Im V. BfsMf (18Sfi). 4 W,^Ib 288-; Itromtnj v. 
compare it'lfillitr v, {("brrti^fSd^, 28 Ti. T, 668, 
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as having contracted personally, or to sue the members, as Uie 
principals on whose behalf the contract was made (h). This rule 
applies whether the principals were or were not disclosed at the 
time of the making of the contract, except in the case of deeds and 
bills of exchange or other negotiable instrun^ents (t). 

Every person who purports to contract on behalf of another 
is deemed to warrant the existence in fact of the necessary authority 
to bind the other (k). It follows, that if a person professes to con- 
tract on behalf of a club without having any authority to hind the 
members generally, he is liable to be sued % the other contracting 
party for damages for l>reach of warranty of authority, and it is 
immaterial that be acted in the bond Jide belief that be was duly 
authorised (/). There is, however, no implied warranty of the 
existence of the authority in point of law, where the other contract- 
ing party is fully acquainted with the facts from which its existence 
may he inferred (»w). If, for instance, a person purported to contract 
on behalf of an unincorporated members’ club as u legal entity, and 
the other contracting party was aware of the nature of the con- 
stitution of the club, hut contracted in the belief that it might, as a 
legal entity, be hound, he would have no riglit of action as for breach 
of an implied warranty of authority (n). Nor can the other con- 
tracting party recover damages as for breach of warranty unless he 
was misled by tho assumption of authority on the part of the 
professing agent («). 

Where the steward or secretary orders goods on credit by 
the authority of members of the mannging committee, such of the 
momhers as gave the authority or acquiesced in the dealing on 
crixlit are personally liahlo (/>). It is not necessary to show that 
tliu members sought to be made liable specifically authorised or 
acquiesced in' the particular transaction, or even that they had 
actual knowledge of it (<7). It is sulhcient if thoy knew of, and 
Rc<iuioscod in, other transactions of tho same kind, and so held 
tlu'iiiselvcs out, (H' allowed themselves to be held out, as having 
authorised dealings on credit (7). 

But if the steward or secretary is merely authorised to bay 
for ready money, and is furnished with a fund out of which to 
l^ay for goods ordered, the trustees and members of the managing 
committee are under no liability in respect of dealings by him on 

(A) Qurtjuhtrry (Duke) v. CvJlen (1787), I Bro. Pari. Cas. 396 ; and see title 
.(loKMOY.^yol. 1., pp. 206«t uq., 219 

(i) See'^tlee Aoxkcy, Vol. I., pp. 20H tt *eq., 219 d «eo. ; Bilu OF ExciZAiroz, 
Vol. II., p. 623. 

(*) rwtm T. Wright (1857), 8 £. & B. 647 ; and see title AaxKcr, Vol. I., ' 
pp. 221 — ^223. 

(/} Omtm T. Hrvett (1886), S T. L. B. 246. 

(tb) Kagh^d v. Londowurry [Marquit) (1878), 38 L. T. 303 ; Jvnu v. Hope 
(16S0), S X. L: E. 247. 

(h) Joim V. Hopti, tupra; Overton t. Heivdt, eunra. 

foj HeJiot T. Lme, [1901] I Oh. 344. 

(p) StaneJUtd v. Bidtmt (1889), 6 T. L. S. 666. 

to) Harper v. Oramnlh-Bmith (18M), 7 T, L. E. 284 ; Stede v. BourfevOm), 
a T. L. B. 772. C. A. ; Harnett v. Wood (1888), 4 T. L. K. 278 ; and see Atot v. 
Cnm (1888), 4T. L. B. 488, where the etewa^ ol a /ite wwe held Uuhle on 
0|doi» given by the manager for tenta etc. * 
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credit (r) ; and although some memberB of the managing committee i- 

may sanction dealings on credit, it does nolr follow that they are all Xn Contract, 
liable (<). If the committee have control of a fund for payment of 
expenses, and the rules of the club do not contemplate dealings on 
credit, only those who indmdutdly authorise or acquiesce in spch 
dealings are liable (s). 

Sub-Skct. 2 , — Proprittary and Incorporaied CluU, 

912. The rights and liabilities arising out of contracts made on Oontmou on 
behalf of proprietary and incorporated clubs depend on the VMhnUot 
ordinary rules and principles applicable to the contracts of traders 

and trading companies generally (t). The committee, steward, and pumtca ciuiw. 
secretary, in regard to the making of contracts, must primd fane 
be deemed to be acting, in the case of a proprietary club, on behalf 
of the proprietor, and in the case of an incorporated club, on 
behalf of the company. The proprietor (or ])roprietor8, if more 
than one) may be sued in the club name on any conti'act made in 
connection with a proprietary club (u). 

Goods upon the club premises belonging to members are liable to 
be seized under a distress for rent (a). 

Sect. 2. — In Tort. 

913. The question how far the members of a club are liable in i.iabiuty ot 

tort for the wrongful acts and omissions of the committee, or of •‘'•''obew for 
officers or servants of the club, is one in regard to which there is oi 

practically no authority. In the case of prui)riotary and incorpo- Ncrvanu. 
rated clubs, it would seem that the ordinary rules as ti> the liability 

of a master or principal for the torts of his sorvants or agents 
apply (b). As to unincorporated members’ clubs, the only reported 
case is one where the committee of a football club had employed 
an incompetent person to repair a stand for the accommodation of 
visitors to view matches, and a visitor, who had sustained injury by 
the collapse of the stand, brought an action for damages against 
the committee as representing the whole club. The county court 
judge at the trial amended the claim, and gave judgment against 
the members of the committee personally, knd on appeal the judg- 
meat was affirmed, on the ground that the members of the com- 
mittee were the persons primarily liable (c). On principle, the 

(r) O«»erf<mT.J5re«««(1886),aT.L.E.240; HW v. /V«cA (1 8C1 ). 2 1’. * F. 447. 

(a) Stfdev. GFowrfe?/ (1887), 3 T.L.E. 669,772; Jhape^y, Manvera {Earl) {1692), 

9 T. L. B. 73 ; Toddy. Emly (1841), 7 Ilf . & W. 427 ; (fieemherry (Dukit) y, Cullen 
(1787), 1 Bto. Part Gas. 396; and see v. Cole (1890), 62 L. T. 658, where it 

*was held that an individual member of an ofiBcere’ meee was not liable on ordere 
of Ihe wine-oaterer in the absence of evidence of authority to pledge his credit. 

(f) As to which see titles Aozmct, YoL L, pp. 145 et aeq, ; Connuci' ; 

OoMr AMIES : Sale of GKKma. 

(«) Firmin v. Iniemational Cbih (1889), 6 T. L. E. 694, 

(a) ChaUaner v. Mdbinaon, [19083 t Ch. 49 , 0. A., where pictures exhibited by 
mmben of a proprietair dub formed {inter aUa) lor the purpose of exhibiting 
«i«ii pictures v«n held liable to be seized bf the head lessee under a distress 
fpr tent. 

a) See titles Aonerr, Vol. L, pp. 211 H sea.; Maatxe jan> Smuvaxt; 

•ee else Bellamy ▼. WtlU (1890), GO L. J. (OH.) 150. 

( 4 ^ ' Brawn T* Lmou (1896), 12 T. L. B# 455 . ^ 
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liability of tbe tnetnl^eys of such a club generally would se^ lO 
depend on whether the actual wrongdoer stands in the relaiion to 
them of an agent or servant, and if so, whether at the time of the 
wrongful act or omission he is acting on their behalf, and within 
the scope of his express or implied authority. 

SiiOT. 8. — Actions by and against Clubs. 

914. An unincorporated members’ club, not being a partnership 
or legal entity, cannot sue or be sued in the club name (d), nor 
can the secretary or any other officer of such a club sue or be sued 
on behalf of the club, even if the rules purport to give him power 
to sue and provide for his being sued(e). Service of a writ of 
summons on the secretary, in an action against the club, is bad (/). 

The trustees may, however, sue or be sued in respect of club 
property vested in them; and in any action in regard to such 
l)roperty are considered to represent the members beneficially 
interested therein (//). 

Further, in any action by or against a members’ club, one or 
more of the members inay sue or be sued, and may be authorised 
by the court to defend, on behalf, or for the benefit, of them all (h). 

915. In the case of an unincorporated proprietary club, the 
proprietor may sue or be sued, either in his own name or in the 
name of the club (i) ; and a club incorporated under the Companies 
Acts may, of course, sue or be sued in its corporate name. 

916. If a working men’s club is registered, the trustees, or 
other officers authorised by the rules, may bring or defend any 
action or legal proceeding concerning any property, right, or claim 
of the club, and may sue and be sued in their proper names, 
without other description than the title of their office (j), and no 


((/) Gnmmmi v, (JranvUh Club (18S4), 28 »Sol. Jo, 613. As to proceedings in 
rospoi'.t of the duty ou club property, see, however, Customs and ] pland lievenue 
Act, 1886 (48 & 49 Viet, a 61), ss. 12, 18, and 19; Jle JSeu? University Club 
{Duti/ on Estate) (1887), 18 Q. B. D. 720, 

{ej Cray v. /Waon (1870), L. R. 6 C. P. 6C8 ; Evans v. //<H>pcr{1875), 1 Q. B. B. 
45. Statutory provisions are required to enable an unincorporated society to sue 
or l>e sued by a public officer ; see title Puactick jlud Paockduks. 

(/) B. S. 0., Old. 9. r. 8. 

(y) IL S. C., Old. 1C, r, 8. 

(a) JbifLi r. 9 ; Eichardson v. Hastings (1844), 7 Beav. 301 ; Lhyd v. Loarhg 
(1802), 773; Uahison y, AlitrytHfetiny [Marquis) (1887), 67 L. T. 30(1 

[ucUun by a. tnotnbor on behalf of himself and all other memoers, except the 
defendants* aMnst the trustees and members of the committee) ; Andrtm r# 
Halmtmf riS88j W. N. 102, where an action wns bmught by a member to restran 
the (dub wm expelling him, and there being thirty members of the committee, 
it was ordered that tne chairman of the Mmnuttee and the aecretaiy, who 
were made defendants, should be authorised to represejat the committee, 
and defend on. behalf, and fer the benefit, of them all, although dedenmiiits 
objeoted'to the order.; aadd. tee fFW v. MeCarthy^ [1893] 1 ^ B. 778. Ac to 
Ihe right to discovery ai^ tMiection of documents in au actiqn by^.meni^mi 
behalf of himCelf and all olher members, except the defendants, againet o6ier 
members of the dub, see JHeAardson v. JlustinySs e^vra. . . ^ 

(«) Firmin v. The /nUmoManal Club (1889), 6 T. t». B. 894. 

{i) Friendly 8(^eti^ Aei 1896(59 A GaViot, c. 26), a, 94 (1). In 
liaep%a any ^^liorty vtia^d in the bustees, the pro;i^y bf 
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auoli action or proceeding is enbjeot to abetment or disoontmoance 
by the death, resignation, or removal from*offioe of any officer, 
by any act of his after the commencement of the proceedings (&). 
In any proceedings against the club the writ, summons, or other 
process, is sufficiently wervbd by personally serving the officers or 
other persons sued, or by leaving a true coi^ thereof at the 
registered office, or, if it is closed, by affixing a copy on the outer 
door, and posting a copy in a registered letter addressed to the 
committee at the registered office (/)• 

If a working men’s club is not registered, it is in the same 
position as to suing or being sued as an ordinary unincorporated 
members’ club. 


Part IV. — Club Debentures (»«). 

917. Clubs sometimes borrow money on ibe security of deben- 
tures charging the club property and assets. The authority to 
issue debentures must be expressly conferred by the memorandum 
and articles of association in the case of an iticorporalod club, or 
by the rules in the case of an uuiucorporutod club. 

918. Debentures generally contain an undertaking to pay the 
moneys secured. In the case of an incorporated club the under- 
taking is given in the name of the company; and neither the 
shareholders nor club members incur any personal liability apart 
from their liability as contributories in the event of a winding- 
up (k). In the case of an unincorporated members’ club, however, 
a difficulty arises. It would not, as a general rule, be considered con- 
venient that all the members, who may be very uumerons, should 
be jointly bound ; and the trustees or committee may not be willing 
to accept the responsibility, if tbe amount is large( 0 ). In such cases 
the undertaking may be by the trustees or the committee to pay 
out of the funds of the club, but not otherwise. Tbe effect of this 
iSsto make the property and assets charged by the debentnros, 
and the funds of the club, the only security for re^myment of the 
loam. 

919. The debentures of a club incorporated under tbe Com- 
panies Acts, 1862 to 1907, are exempt from Ihe provisions of the 


*stat)ad to be the property of the tmeteee, in their proper namoe, as trueteee for 
tbo dub, without further dMcfiptioa (Friendly Societies Aot, 1896 (50 & 60 Viet. 

2d}, a dl). 

im, e. (3). 

<f) /Wd.,e.»4(4).(d). 

(m) As to the law relating to dthenturee genei-ally. and the rights and 
g ff pi iyitbMi of debeaton-holden, OM title .OtOirAMiis. For fonataof xeedution 
aotkoriamg creatioD of debentuiee, and of w debenture, see Baoydopsedia of 
Vd. W2, 798. 

-/h) See title OomfAittfca. ... > ■ 

See Parr t. BnihHry (1888), ,1 T. L. By £28. For sfonn of debenture of 
•BS^d^Oorporated members’ dub, see Encydopcedia of F0^|[||i^Tel.lIl>» p< ' 
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Bills of Bald Acta (/)), bat must be registered in accordance frith 
the provisions of the tlompanies Act, 1900(9). exemption 

from the operation of the Bills of Sale Acts does not, however, 
extend to delieiilures given by clubs which are unincorporated, 
even if they are registered under the Friendly Societies Act, 
189G (r). Debentures given by unincorporated clubs should not, 
therefore, include in the property charged furniture or other 
personal chattels, because, even if registered under the Bills of 
Sale ActH(«), they would be void, at all events so far as concerns 
the personal chattels, as not being made in accordance with the 
form in the scheduje to the Act of 1682 (t). 

920. The debentures need not be under seal. They arp valid if 
signed l)y the person or persons authorised by the company, or the 
members of tho club, as the case may be (a). 


Part V. — Duty on Club Property. 

921. All real and personal property vested in or belonging to 
any members’ eliib or club incorporated under the Companies Ads 
is chargeable with a duty at the rate of 5 per cent, per annum 
on the annual value, income, or profits {b) of such property 
accrued to tho club in the yearly period ending on April 5th 
in each year, after deducting all necessary outgoings and all 
expenses incurred in the management of tho property (c). 

Working men’s chil)8 are exempt from this duty if they are 
registered as friendly societies, but not otherwise (d). 

There is also an exemption in respect of property acquired by 
or with funds voluntarily contributed to the club within a period 

(;i) ]5ills of Sale Act (1878) Aiupiidment Act, 18812 (45 & 40 Viet. c. 43). r. 
17 ; /iV Standard Manufaduring Co,, [1891] 1 Cb. 627 ; soe title Dills OF Sale, 
Vol. ill., p. 19. 

(q) 63 & 64 Viet. c. 48, h. 14. 

(r) Great Northern JiaiL Co, v. Coal Co-^operative SvrieUf^ [1896] 1 Oh. 187. 

(.s) The effect of non-redstralion would bo to make them void in respect of 
tho personHl chattolR (Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 
Viet. c. 43), ti. 8), 

(0 Ihid„ 8. 9 ; see further oii this subject, title Bills of Sale, Vol. in., 
p. 34. ‘ ' 

(tt) liritiah India Steam Namgation Co, v. Commueionere of Inland Revenue 
(1881), 7 as. D. 165. . 

(5) As to tho proper method of arriving at t^e ** annual value, income, or 
profits ” fox* the purpose of assessing the duty, see Re Surrey County Cricket 
Club, [19011 2 400, where it was held that gate-money received from the 

public for aamission to the grounds of a cricket club to see matches played was 
chargeable as profits, and {he land and buildings belonging to the club should 

be assessed in the same way as for the purnose of income*tax under Sched. A, 
the estimated cost of repairs being a {>roper deduction. In assessing the annual 
value of the property, all profits derived from the management aM use <A the 
property must be taken into oonaideration. 

(c) CufitouiH and Inland Bevenue Act, 1885 (48 & 49 Viet o. 51), ss. U, 12 ; 
soe title EEVEJorE. 

* (4 i W., s. n (4), 
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of thirty years immediately preceding («) ; bnt entrance fees and 
sabsoriptions of members, and moneys jraised by the issue of 
debentures, are not funds voluntarily contributed within the 
meaning of the exemption (/). 

The duty is a first charge on all the property in respect whereof 
it is payable while sufih ^operty remains in possession or under 
the control of the club chargeable with the duty, or of any persons 
squiring it with notice of any duty being in arrear ; and the club 
is answerable for the payment of the duty, and so also is every 
“ accountable officer," that is to say, every treasurer, secretary, or 
other officer, trustee, or member of the club, receiving or having 
possession or control of the annual income or profits (^). 

Ever^ club chargeable with duty is required, on or before 
October let in every year, to deliver to the Commissioners of 
Inland Revenue or their officers a full and true account of all 
property in respect of which the duty is payable, and of the gross 
annual value, income, or profits accrued to the club in the year 
ending on the preceding April 5th, and of all deductions claimed in 
respect thereof. Every "accountable officer" is also answerable 
for the due delivery of the account (h). 


Part VI. — Sale of Intoxicating Liquors in 

Clubs. 


Sbct. 1. — Apiduiatvm of Licensing Acts generally to Clubs. 

922. Apart from the provisions as to registration and the 
supply of intoxicating liquors in unregisteri d clubs, hereafter 
referred to (i), the Licensing Acts have no application to bond fide, 
members’ clubs, in which intoxicating liquors are supplied to 
members only, whether for consumption on or off the club pre* 
mises (j). The members being the joiqt owners of all the club 
property, including the excisable liquors, the supply of such 
liquors to a member at a fixed price is not a sale within the mean* 
ing of the Acts, but a transaction in the nature of a release by the 
otW members of their shares in the property (j). 

The supply of intoxicating Uqoor to a duly authorised agent of 
a member, for consumption on the club premises, is not a sale 


(•) Oostonia and Inland BaraniM Aot, 186S (48 A 49 Viot. c. SI), s. 11 (6). 

(/) Bs New University Qlub (Duty on Estate) (1887), 16 Q. B. t>. 720. 

(ff) Onstoms and Inl a nd Sevanue Act, 1885 (48 A 49 Viot. c. SI), n. 12, 14, 
As to the mnalty for neg^aoting to pay tiia duly, aee ihid., i. 18 (2). 

(h) iHa., SB. 13 and IS. Aa to tiia penalty for negleoting to deliver an 
aoooont, see 4Mif., a.l8(l);asto the saaeaSmaot and manaMment of tiie duty, and 
appeals from asaeamaute, ibid., aa. 18, 17, 10, 20 ; and aa to the right of aa 
acoountable offioar to letaiu or xaiaa the amount of the duty out of monaya of 
the dlub hrid by him or coming to hia faunda, ibid., a. Id. 

S I Sea pp. 4Sl-»-434, jw«t. 

) Orafv. Emeu (1882), 8 Q,B. 1). 373. 
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on unheensed premises within the meaning of the ticensmg 
Acts (k ) ; bnt the supply of such liquor in a club, for consumption 
off the premises, is now prohibited, except to a member on the pre* 
mises, under the penalty of a fine, on summary conviction, of not 
excee^ng £10 ; and both the person .snpj^lying and the person 
obtiuning the liquor are liable to the penalty (1). 

923. If intoxicating liquor is supplied to, and paid for by, a 
person who is not a bond fide member of the club or his duly 
authorised agent, that is a sale without a licence within the meaning 
of the Licensing Acts (m). But where a steward sells intoxicating 
liquors on the club premises to persons who are not members, 
contrary to the instructions, and without the knowledge, of the 
trustees and managing committee, neither the trustees nor the 
members of the managing committee are liable for the unauthorised 
sales, although the proceeds are paid in to the account of the 
club(n). 

Arrangements are sometimes made between clubs for the 
temporary oxclunige of members dni-ing cleaning operations. If 
by such an arrangement all the inembers of one club become 
members for the time being of the other in accordance with the 
rules, the supply of intoxicating liquor to such temporary members 
would probably he held not to he a breach of the Licensing Acts. 
The point, however, has not been decided. 

924. Proprietary clubs stand on a different footing. The 
members not being the owners of nor interested in the property of 
the club, the supply to them of food or liquor, though at a fixed 
tarifi', is a sale, and accordingly, if intoxicating liquors are supplied, 
the premises must be duly licensed (o). 

925. If a club is not a bond fide members’ club, but only a 
pretended club, the provisions of the Licensing Acts apply (p). 


(k) Dairie* v. BuruHt, [1902] 1 K. B. 666 (iif>t a sale witbin the Llceusiiig 
Act. 1872 (36 & 8(i Vic!, c. 94). a. 3). 

(0 licensing Act, 1902 (2 £dw. 7, c. 26), s. 27. 

(m) Stevens y. IVitof/ (1890), 54 J. P. 742, where a non-memher entered a 
worlcmg men’s' nlub, the iidesof which prohibited the payment of money by 
visitors diiect to the manager, and, his name having been entered by a member 
in the visitors’ book, called for intoxioating liquor and put down the monev in 
payment, and the liquor was then imppliea to the member, and handed by nim 
to the vijrilar; a oonvictiox for selling wt^out a licence was upheld. In A. v. 
(Naftsctffdnshire Jusitces (1889), 6 T. L. K. 636, whm it was not proved t^t the 
pereon anppHed was a member, but the defendant offered to bring further 
•vid 0 imeif.aA adjournment was granted, and the justices refused the a^onrn- 
cnent aiid^ epnvioted the defendant, a motion for a cetiietrari to quash the 
oonvieti^. fas unauoosssful; and see Wwdlei/ v. Simmrnds (1896), 60 J. P. 
160. where mtoaEioatlng iiqumr was supplied to the wife of a member^i^ w6i 
not qn the eittb mmUm at the time. 

,(w) Jfetsumn W Q. B. IX 132. ; . . 

W ^r4iVwf.(S^6 y, Cvpe (191% 82 L. T. m; Bmyier r. 

(jM Evans V, Ifemingwag (I88r), 62 J. P. 134, where the premises were 
OtoM up like a publicshouse, out had a eign^board over the door» on wliich^tlie^ ‘ 
WWO Workii| Itw’l Club ” 



StuK Vt~SALE or t;KToiliattNa Li^t^ m . 

Thus, where, a meimlKtrs’ club m eonstiUitied being unsucoessl*^ 
formal resolulions woreitaHsed placing the ajOfaicn of the club in i^ 
hands of a manager, on the terms (hat he should be entitled to reoeiTO 
all (he profits by way of remuneration for his services if he conformed 
to the reqairemonts of tbe,meml)ers and paid all expenses, and he 
subsequently received* the entrance foes and subscriptions and 
supplied intoxicating liquor to momlHirs at the club tariff, it was 
held (hat there was no evidence to sustain a finding that it was a 
ImmA fide club in wliich the members had a common property or 
interest in the excisable liquors, and that the manager ought to 
have been convicted of soiling without a liceueo (<j). 

a 

926. With regard to clulm incor|M)ralo(l under the Companies 
Acts, a distinction must be drawn, in order to reconcile the authori- 
ties. Where such a club has all the characteristics of a members' 
club consistent with its incorporation, that is to say, where every 
mefnber is a shareholder, and every shareholder a member, there 
is authority for the proposition that the Licensing Acts do not 
apply if intoxicating liquors are supplied only to members (r). 
But if some of the shareholders are not members, or some of the 
members are not shareholders, though most of them may be, a 
licence is required for the sale of intoxicants, as in the case of an 
ordinary proprietary club («). 

Sect. 2. — Itegistration. 

927. The secretary (f) of every club which occupies a house or 

part of a bouse or other premises which are habitually used for the 
purposes of a club, and in which any intoxicating liquor is supplied 
to members or their guests, must cause the club to be registered (a). 
The registration does not constitute the club licensed premises, nor 
does it authorise any sale of intoxicating liquor therein which 
would otherwise be illegal (/;). ‘ 


to be the miiaager, but be was unable to abo v bow the accounts were kept or to 
give the names of the members, and it did not app^r that either the committee or 
the secretary had anymeans of checking him ; and it woe held that he was tightly 
convicted of selling without a lioenoe. 

Lf/nam v. O'HeiUy, [1898] 2 I. R. 48. 

(r) Newdl v. Ilemingway (1888), 60 L. T. 644. On principle it may be 
questioned whether tiiie deoiaira is sound. The amount paid up on ^ ahataa 
was merely nominal (one shilling per share), and the receipts from the enpplyof 
food and liquors were the iiuin eouroe bf the company’s income, there being no 
eutraaoe fees or aubacriptums, An iucorpoiated comply ia a leg^ entity, 
having an existence, in theeyea of the law, separate and distinct from the share* 
holders, and it ia not easy to. see why there was not a eulo of the liquois by the 
odmnany to the meniben, 

(«) Hutirntdl Sporting (StA v. (1900), 82 L. T. 862 ; and see Ikwyer v. 
Peres Snpper Club, (18961 2 Q. fi. 164. 

(A Slemtaiy ” mcludea any offiaet. of a dub or other person performing the 
4auM of a aeeretair, and in the ewe (rf n proprietary club wnN*a thsM la no 
aaoretary. tiie pnqinetor of the dab |Lloen«ng Act, 1902 (2 )&|w. 7, o. 28), 
•. 82). For the law aa to intoxicating tiquoia geueiully, sec totta XHTCKUOXtUia 
'tasoKaa. 

V (4 /W.. a. 8* {IJbi 
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It id the duty of the clerk to the justices (e) of every petty 
sessional division to keep the register of all dabs within the 
division ((f), and the register must contain — (1) the name and 
objects of the club ; (2) the address of the club ; (8) the name 
of the secretary ; (4) the number of paem^bers ; (5) the rules of 
thd club relating to the election of members and the admission 
of temporary and honorary members and of guests, the terms of 
subscription and entrance fee, if any, the cessation of member- 
ship, the hours of opening and closing, and the mode of altering 
the rules («). 

The registration is effected by the secretary furnishing to the 
clerk to the justices in the month of January in each year (/) a 
return, signed by him, giving the above-mentioned particulars, 
together with a signed statement tliat there is kept upon the club 
premises a i*egister of the names and addresses of the members, 
and a record of the latest payment of their subscriptions (g). Where 
a new club is about to be opened, the return must be furnished by 
the secretary before the opening (h), 

928. If the secretary omits to make the required return for the 
purpose of registration, he is liable on summary conviction to a 
lino not exceeding £20, and in the case of a second or subsequent 
offence to imprisonment, with or without hard labour, for not 
exceeding one month, or a fine not exceeding £50, or to both (t) ; 
and if ha knowingly makes a return which is false in any material 
particular, he is liable to imprisonment, with or witliout hard 
labour, for not exceeding three months, or a fine not exceeding 
£60, or to both (fc). But the liability for omitting to make a return 
does not attach until the month of January has expired (1). 

929. It is the duty of the clerk to the justices to keep the 
register corrected up to date in accordance with the returns 
furnished by the secretaries, and the register must, at all reasonable 
hours, be open to the inspection of inspectors and superintendents of 


(c) In the city of London the (derk of special eeseione, and in places within 
the jurisdiction of a metropolitan police court the clerk to su^ court, is sub- 
stituted for the clerk to the justices (Licensing Act, 1902 (2 Edw. 7, o. 28), 
B. 31); and in Oxford the registrar of the Court of the GhanceUor of ^e 
Univereity is so substituted in the case of say club mainly eompoeed of past 
or present members of the university (iUd,, s. 26 (7) ). 

(./) /Wflf., 8. 26 (1). 
le) IbUk, e. 26 (2). • 

(/) Whw a wrotw remgned, and his successor was appidnted, during 
Janaaw, it was held that the secretary who so resigned wee not liable te ' 
u^ectog to make the return within the proper time, although he called at the 
office of toe clerk to toe justices for the necessary forms on Febniaiy 1 toe 
^ ™ eucoessor on February 4 (Booth v. Wetghiman (1904), 

(ff) li^wiig 1902 (2 Edw. 7, o. 28), s. 26 (3). A fee of five shilliiiga is 
*21 w* on e^retiirn (ibid., e. 28 (6)). For of 

return, eee Encyclopedia of Forms, Vol. lU., p. 790 
(kl Umnsing Act, 1902 (2 Bdw. 7, c. 28), e. 26 (4). 

(») /6id., e. 8« (1). ' ' 

(k) Ibid., e. 30 (2). 

(0 Booth V. IFeiyktoMifi, sigMW. 
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police and inland revenue ofScers without fee, and of any other 
person on payment of a fee not exceeding one shilling (»()• 

930. A court of summary jurisdiction (») may, on complaint (o) in 
writing by any person, make an order directing a registered club to be 
struck off the register omall oT any of the following grounds, namely^— 

(1) That the club has ceased to exist, or that the number of 
members is less than twenty-five ; 

(2) That it is not conducted in good faith as a club(p), or that it 
is kept or habitually used for any unlawful purpose ; 

(8) That there is frequent drunkenness on the club premises ; 

(4) That illegal sales of intoxicating liquor have taken place on 
the club premises ; 

(5) Th&t persons who are not members are habitually admitted to 
the club merely for the purpose of obtaining intoxicating liquor; 

(6) That the club occupies premises in respect of which, within 
twelve months next preceding its formation, a licence has been 
forfeited or the renewal of a licence refused, or in respect of which 
an order has been made that they shall not be used for the purposes 
of a club ; 

(7) That persons are habitually admitted as members without an 
interval of at least forty-eight hours between their nomination and 
admission ; 

(8) That the supply of intoxicating liquor to the club is not under 
the control of the members or the committee ap})()intcd by the 
members (q’). 

Where an order is made striking a club off the register, the court 
may, by the order, further direct that the premises occupied by the 
club s^all not be used for the purposes of any club requiring 
registration for a specified period, which may extend to twelve 
months in case of a first order, or to five years in the case of a 
second or subsequent order ; and any such direction may, for good 
cause, be subsequently cancelled or varied by the court (r). 

931. If any intoxicating liquor is supidied or sold to any member 
or guest on the premises of an unregistered club (s), the person 
supplying or selling the liquor, and every* person authorising the 
supply or sale, is liable on summary conviction to imprisonment. 


(m) Liceneiug Act, 1902 (2 Edw. 7, c. 28), s. 25 (5). 

(n) In Oxford, in the caee of any club mainly composed of past or preaout 
members of the university, the Court of fjhe Chancellor of the University, sitting 
and acting under the Oxford Univereity (Justices) Act,^886 (40 ft 50 Viet. c. 31), 
acts as the court of summary jurisdiction, provided that it has no power to 
%rder that premieee occupied by the club shall not be used for tbe purposes of a 
dttb (Liaensing Act, 1902 (2 Edw. 7, c. 28), s. 28 (5)). 

(o) V a summons is granted on the complaint, the summons must be served 
on the secretary and on each other person, if any, as the couit may direct 
(tbfd., a. 28 (3)). 

(p) In determining whether a dob is oondneted in good faith as a dnb, 
regard must be had to the nature of the premises occupied by the dub (Hid., 
ai 28 (2) ); see also pp. 430, 431, ante. ; 

Fbid.. a. 28 a). 

JKA, a 28 (4), 

, , a dab requiring registratioa wbioh ie not registered, or which haa 
bs«B struck off the register (iUL, s.>32). 
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ttKor. 2. 01 ^ without hard laiionr, for a term not exceeding one 

Regis- or to a fine not exceeding M50, or to both (Q ; and if any each liqum 

tr^n. in ](ep|; for supply or eale on any such premises, every officer and 

member of the club is liable on summary conviction to a fine of JS6, 
Ulricas he proves to the satisfaction of ,.the pourt that it was so kept 
without his knowledge or against his consent (a). 


Skct. 8. — Search WarranU. 

Seveb 932. A justice of the peace, if satisfied by information on oath 

wwraiit* tjiat there is reasonable ground for supposing that any registered 
club is so managed or carried on as to constitute a ground for 
striking it off the register (b), or that any intoxicating liquor is sold 
or supplied or kept for sale or supply on the premises of an 
unregistered club(c), may grant a search warrant to any con- 
stable named therein (d). Such a search warrant authorises the 
constable named to enter the club, if need be by force, and to 
inspect the premises of the club, to take the names and addresses 
of any persons found therein, and to seize any books and papers 
relating to the business of the club (e). 


Dae (or 
oomiuittee 
nioms ur 
meetiugf. 


Sbct, 4, — Use of Club Premises for Election Purposes* 

933. Premises where intoxicating liquors are sold or supplied 
to members of a club, other than a permanent political club, 
may not be used as a committee room, or for holding a meet- 
ing, for the purpose of promoting or procuring the election of a 
candidate at any parliamentary or municipal election. Any person 
hiring or using such premises or part thereof for any such purpose, 
and also the person letting the premises, if he knows the purpose for 
which they are intended to be used, is guilty of illegal hiring (/), 

A permanent political club means a club not formed for the 
purposes of the particular election, but founded with the bond Jide 
intention of being continued for an indefinite period. If a room in 
such a club be need as a committee room at an election, it ought, 
during the election, to be placed under the sole control of the 
election agent, and no food or. drink should be sold or supplied 
therein. If the club meets on licensed premises, its rooms cannot 
be used as committee rooms (^). 


(() Licensing Act, 1902 (2 Edw. 7, o. 28), e. 26 (1). 

\a) Ibid., & 26 (2). 

(ti For these grounda see p. 433, ant*. 

(«j Me note (s), p. iiZ. wnte, 

mQ Isoeneing Act, 1902 (2 Edw. 7, o. 28), a 29(1), 

(s) IM., B. 29 (2). Ae to entry by tiie police without a warrant under i. id 
«f IfloeneiDg Act, 1874 (37 ft 88 Viot o. 49), Zee Daman r. DouNUsg, [1897] 

(/) (torrupt and Illegal l^tioes Prevenfion Act, 1883 (46 ft 47 YiCL «. 61), 
s. 29; ICumdpal Blsoti^,.(Corropt and Illegal Practices) Act, 1884 (47 ft 
48 Viot. e. 70), s. 16. .11^ qocB not apply to any part of fhs prmuises ordinarilr 
let for the piirposs of eatonbers and offices, or for holding ptdblMinsetingBiiw 
wlutraiaeu, it sudi put hss a separate enteanoa and no ftBwtooounnidcetwn 
.with the portion <rf the pien»Ma on whidk ths mtozicatuic luthir Is sidd or 
jsnpflisd (aid.). Sea also:titla Elzctioxs.. . ' . j -. ' 

.... m Oormpt and IDiga) mctioac PrevenliM Act, 1883 (46 ft 47 Tict. a6l), 
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• Pabt yiL—B*JnHO Mb Gaming ik Clubs. 

Part VI 1. — Betting and Gaming in ClubS; 

Sect. 1. — Betting. 

934. A bond fide club is* not subject to the provisions of tfie 
Betting Houses Act, 1858 {h), even though the members thereof 
habitually bet with one another on the club premises, and there is 
a special room, or portion of the premises, set apart for betting (t), 
provided that the betting is confined to members, and that they 
bet udth one another indiscriminately 0). It is not illegal for 
members of such a club to bet with one anclther on the club 
premises (Je). 

936. But if persons who are not members are admitted to the 
premises for the purpose of betting with members, or if the club 
IS not a bond fide club, but ** a mere blind " for betting purposes, 
the provisions of the Act apply (1). Thus, where the members of 
a club did not bet indiscriminately with one another, but were 
divided into two classes, one consisting of bookmakers, and the 
other of members, who were in the habit of betting with the book- 
makers, and there was some evidence that particular bookmakers 
were generally to be found in particular portions of the betting 
room, it was held that there was evidence on which the jury 
might properly find that offences against the Act bad been 
committed (m). 

Skct. 2. — Gaming. 

938. Gaming at clubs may be unlawful either because the club 
premises are a common gaming-house, in which all gaming, even 
at games which are not unlawful in themselves, is unlawful, or 
because the particular game is itself an unlawful game (n). 

937. A common p;aming-bou86 may be defined ae a place to 
vrhich large numbers of pernons are invited bubitually to congregate 
for the pur|x>6e of unlawful gaming (o); and, in default of other 
evidence to show that a club is a common gaming-house, it is 
sufficient to prove that it is used for the purpose of playing 
at any unlawful game in wViich a hank is kept by one or more 
players exclusively of others, or that the chances of any game 
played there are not alike favourable to all, including the banker 
or other person by whom the game is managed or against whom 

(h) le & 17 Viet c 119. For the law of bettiug generally, see title Oamino 
AWD WaOEEINO. 

(t*) Oldham V. (tSTH), B2 L.,T, 825 (an ordinary memberfl’ club); 

Jhuma y. Johnson^ [18^d] 2 Q. B. 2(K1 (a club inoorporated under the Copipauiee 
Acti, eve^ member being requited to aold hi leaet one iliare in the capital, and 
diepfutes in xderenee to beta being deoidted by a oommittee). 

Oldham y* ihimiden, supra; Me y. Obrm and Watson (1904), 68 J. P. 294. 

(M (Mham y. Mdmsden, supra; IMmm y. supra, 

OUAm y. Bdmdm^ su^fra ; It* v*Ckj9iieand Watsm, sapra*.^:. . 

dm) M* V. Comeond Waism, - : .. . ; ’ 

MJenks y. Tidr^ (<1884), 13 Q. B. P, 518. Forfbi Uw of gaming 
genehdly, aee title &AICtira Airp WAOBiilirOs . ^ 

^|^«£4,atp.5i^ . 


Soot. 1, 
Betting 

BeLtingin 

himdjMS 

club. 


Betting in 
f)rctenilcd 
club. 


\Vlien gaming 
is unlawful. 
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Bmt. >. the other players stake, play, or bet (p). It is immaterial whether 
Gaming, it is the owner or occupier of the premises, or one of the players, 

— who keeps the bank or manages the game ; and a club may be a 

common gaming-house although the gaming is restricted to 
mem))er8, and the club exists for other purposes than that of 
gaming iq). 

Penaitie*. If a club is a common gaming-house, the keeper is indictable 
at common law; and though not a common gaming-house, if it 
is open, kept, or need for unlawful gaming, the owner or occupier 
who opens, keeps, or uses it, or knowingly and wilfully permits it to 
be opened, kept, or used, for that purpose, and also any person 
having the care o'c management of the club or in any way assisting 
in the conduct of its business, or advancing money for the purpose 
of gaming therein, is liable by statute to a heavy penalty (r). 

UniAnrui 938. The following games are unlawful : cbemin de fer («), 
baccarat (0, ace of hearts, faro, basset, hazard, roulette, any game 
with dice except backgammon, all games of cards except games of 
mere skill, and any game of mere chance (a). 

Whether a certain game is or is not unlawful is a question of law 
for the judge and not of fact for the jury(b). A game, in itself 
lawful, may become unlawful if played for money or money’s 
worth (c). 

Rntry hj 939. In the metropolitan police district the Commissioner of 

polirw. Police may authorise a superintendent to enter, if necessary by 

force, any club suspected to be a common gaming-house, and to 
search for and seize all instruments of gaming, and take into 
custody all persons found therein (d). Outside the metropolitan 
police district, similar authority may be given to a constable by a 
justice of the peace (e). Any person found on the premises who 
refuses to give his name and address, or gives a false name or 
address (/), or who wilfully obstructs or delays any constable or 

(р) Gaming Act, 1845 (8 & 9 Viet. c. 109), e. 2. 

Iq) Jenka v. 2'nrpin (1884), 18 Q. B. D. 605, 513. 

(r) Giiniiug Act, 1854 (17 & 18 Viet. c. 38), a. 4. In Jtnk$ ▼. Turphu 
Bupra^ it was held that the proprietor and members of the committee of 
management of a proprietary cluo were rightly convicted under the section, 
the proprietor for opening and keeping the premises for the purpose of unlawful 
Mining, and the members of the committee for assisting in the conduct thereof ; 
but that members who had merely played at the unlawful game and who took 
no part in the care or management of the club were not liable. See also 
Uulaviul Games Act, l54l (33 Hen. o, c. 0), ss. 11, 12. 

Fairthugh v. IVhttmare (1895), 43 W. It. 421, 

"(f) Jenka y. Turpin, <(ipro. In St, Cruix v. J/orri8 (1685), Cab. A EL 485, ft 
was held that an action brought by the secretaigr of a mub on a cheque given in 
payment for counters by the defendant for the purpose of playing baccarat^ the 
seoretaiy watching him play, was not maintainable. 

(a) Jtnhi ▼. Turpin, §upra, 

(b) R. y. Dama, [1897] 2-Q. B. 199. 

(с) Dyaon v. Mason (1889), 22. Q. B. D. 351. As to playing for prises, see 
Lockwood V. Cooper, [1903] 2 E. B. 428. For unlawful games generally, see 
title Gamino ato WAaBBiKO, 

(if) Gaming Act, 1845 (8 & 9 Viet. o. 109), 0. 7, 

If) //>!(/., 8. 3. 

(/) Gaming Act, 4854 (17 A 18 Viet. c*3S), s. X 
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officer so Bothorised (g), is liable to a heavy penalty. If any cards, 
dice, tables, or other instraments of gaming usea in playing an 
unlawful game are found on any premises so entered (h), or if any 
constable or officer so authorised is wilfully obstructed or delayed, 
or any door or means o| access to any part of the premises is found 
to be provided with any bolt, bar, or other means of contrivance 
for the purpose of preventing, delaying, or obstructing the entry 
into the premises or any part thereof, or for giving alarm in case 
of entry by the police, that iapriind facie evidence that the club is 
a common gaming-house (i). 


Part VIM— Dissolution of Clubs. 

940 . The High Court has jurisdiction to dissolve and wind up 
an unincorporated members’ club or unregistered working men’s 
club {k) ; but it will not, as a general rule, interfere where the rules 
provide for a dissolution, nor even in the absence of such pro- 
vision, unless it clearly appears that the majority of the members 
desire to dissolve, or there are special circumstances which make it 
impossible or impracticable to continue to carry on the club (k). A 
working men's club registered under the Friendly Societies Act, 
1896 (l),may be wound up compulsorily as an unregistered B0ciety(7u). 

On the dissolution of a members’ club the property and assets 
should be sold and realised, and after the discharge of the debts and 
liabilities of the club the surplus should be equally divided amongst 
the members for the time being, other than the honorary members, 
subject to any provisions in the rules to the contrary ()t). An 
action will lie in the Chancery Pivision for the administration of 
the assets-if it is alleged that they are not being properly adminis- 
tered (o), and such an action may be brougli by one member 
suing on behalf of himself and all other members except the 
defendants (p). 

{g) Gaming Act, 1854 (17 & IS Viet. o. 38), n. 1. 

(h) Gamuig Act, 1845 (8 & 9 Viet. c. 109), ». 8. * 

(f) Gaming Act, 1854 (17 & 18 Viet. c. 38(. h. 2. 

(k) Companies Act, 1862 (25 & 26 Viot. c. 89), s. m-, /ilake r. flmWitr (1906), 
22 T. L. B. 698, where in the case of an unregistered friendly eociety, the rules 
of which contained no provieions as to dictation, at a generu meeting, twenty, 
seven membera being present, the majority dedd^ topissolTe, but at a meetiiig 
of the committee, sim^uently held, it was decided to continue the sonety, and 
at a eubmuent general meeting thirtv-two of the members who were present 
* paid their ettbaonptions, and it wae held Uiat the court had jurisdiction to decree 
a dissolutioa, but that no sufficient reason was shown for such a decree. 

(Q 69 & 60 Viot. 0 . 26. 

(m) tinder s. 199 of the Companies Act, 1862 (26 A 26 Viet. c. 89) ; As Iriih 
MereuntUe Loan Sociely, [19073 1 1* ttd. The fact that such a club has passed 
a teeoltttion to diseolve, and is in favour of dissolution, does not prsvent a 
ereditor from obtaining a winding-up order (*5»d.). 

(n) Brown v. DaU (1878), 9 Oh. D. 78. 

(e) Be St. James’e Vhib (1852), 2 Ite 0. 1C. A Q. 383 ; Bichardten v. ffeutinffM 
(1844), 7 Bear. 301. 

(j>) BirhardAon v. Hattmgt, tujfra, where two of the niemhera of the managuig 
eoasmittee had obtained {wssessini of the assets, and applied them in the 
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941. The proprietor of an unincorporated proprietary club is 
not, in the absence of an express agreement to that effect, bound to 
continue carrying it on beyond the date of the expiration of the 
current subscriptions, and he can therefore dissolve the club by 
simply refusing to accept further subscriptions. 

942. The dissolution and grinding up of clubs incorporated 
under the Companies Acts are governed by the law i elating to 
the dissolution and winding up of companies under those Acts 
generally (q). 

943. Itegistered working men’s clubs may be dissolved — 

(a) Upon the happening of any event declared by the rules to be 
the teimination of the club ; or 

(b) By the consent of three-fourths of the members, testified by 
then higiialnres (> ) to the instrument of dissolution (*) ; or 

(c) In certain cases (1), by the awaid of the Chief Bogistrar or 
Assistant Begistrar of Friendly Societies (a). 

944. The dissolution and winding up of shop clubs are matters 
which must be provided for by the lules of the club (b). 

Winding up, and it held that one member might, on behalf of himself and 
tlio oth< 1 niomljeis, siio foi an account of the receipts and disliuibements, with- 
out asking fur an otth i lor a geueial wmdiug up by the Couit. 

(/) See title OoMrAMi s 

(/) The iuHtiiniu ni iini> ho signed b} a diil} aulliousrd agent T« 

tls%l 1 Oh Oil) 

(%) Ah to tlio iiisiiumeut of dissolution, see Fiioiidly Sotiitios Act, ISllh 
(tVJ X (H) Vioi c *Jo), B 79 

(1) IhiL^ 6. 80 

(Cl) /6n/., 8 78 , see fuithei on thi«) subjout, ss 70 83; and title 

1 UIKNDLY Soon llfcS 

\J) See p* 412, anU 
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Part I. — Nature, Definitions, and General 
Description. 

Shot. 1. — Introductory: Origin etc. 

940. The term “ common ” in the old writers and reports neually Dilterent 
refers to rights of common which are exercisable over land rather in«antnst .t 
than to the place on which those rights are exercised, whereas 
at the present time when standing alone and unaccompanied by 
some reference to a particular kind of common, such as common of 
pasture, common of piscary etc., it usually denotes the land where 
rigdits of common are exercised, i.e, open (a) and uncultivated 
grotmd over which the owners and occupiers of inclosed land in the 
vicinity ^ve certain rights, altbongh they are not the owners of 
such ground. 


(«d ^ the Murly oases and plea&tgs land which u theaulneatof .aasetion 
itiXMQneahy leraoed,! to aa a “ oloM,*' afthonch it ia mantWsHy epen and 
niifliitilrtfnl land. Xbe word merdy danelaa tend without isi w wica to ita 
ewhdjiioB. . 
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946 . Whatever may have been the origin of rights of eommon. 
a eabject which has Jiieen much discussed, and on which many 
different theories have been put forward, but which does not fall 
within the province of the present work, rights of common have 
always been co-existent with the disproportion of land to popula* 
tibn; they are exercised freely where the pcfpulation is scanty ; they 
grow restricted as the population increases, and there are more 
frequent disputes when the herbage becomes insufficient for all who 
desire to use the rights of common, and the value of the waste land 
for other purposes increases; and they finally disappear when the 
disproportion of land to population ceases (b). 

947 . Formerly the origin of rights of common was usually referred 
to the feudal tenure under the Korman law and to the grants made 
by lords of manors to their tenants (c), but modern researches 
have raised considerable doubt whether this theory is universally 
true, and whether the origin of common appendant in particular 
is not to be traced to the vill, town, or township (J), A vill or 
township had a considerable share of self-government, and subse- 
ipiently the lordship of the vilh including the soil of the waste 
lands, was granted to some person who thereby became lord of the 
manor, the vill or township being frequently co-extensive with the 
manor or the parish (e). As population increased the lands in 
the neighbourhood of a town passed into the control of the corpora- 
tion for the heneiit of the citizens or burgesses, while in localities 
where population was scanty some individual by his own power or 
by grant from the Iviiig acquired a large tract and laid the founda- 
tion of a manor. The modern recognition of the importance of the 
vill or township is to some extent responsible for the increasing 
favour with which claims on behalf of inhabitants and householders 
of parishes in respect of common as distinguished from claims in 
respect of land have been regarded by the courts in the last thirty 
or forty years as compared with the old common law courts (/). 


(b) ( \ioko, luoloflure Acts, p, 2. The largo commons of the North of England 
and Wales show a similar state of things. Much valuable information as U> the 
frequent contests between farmers in tbe north of England as to the pasturage 
for their stock and the way in which the small owners were driven off the best 
pastiues by the shepherds and dogs of the largo fanner will be found in the 
lleport of the Koyal Commission of 184-1, which resulted in the passing of the 
General luclosure Act, 1845 (6 & 9 Viet c, 1 18). See too the evidence befoi*e the 
Select Oomiuittee on East Stainmore Common, Westmorland, in 1877. 

(c) Seethe principles Said down by Lord COEK in TyrringhanC $ 0<ut (1584), 
4 Co. Bep. 36 a ; Tudor, L. 0. Heal Prop., 4th ed., p. 700. 

(d) Williams, Bights of Common, pp. 31 et seg., 71 et aeq. • 

(e) For references to the lord of a vill, see Y. B. 21 Hen. 7, Mich. pi. 20; Tin. 
Abr. tit Prescription, K 3; Fita. Nat. Brev. p. 180; and for claims of 
common in respect of a town, see Co. Litt. 110 b; £Uard v. HiU (1664), Sid. 
226 ; Paie v. Browtilow (1063), 1 Keb. 876 (a case of a mar^ in common to 
two vills). The vill was origiiially a more important division than the parish 
(Statute of Additions (1 Hen, 5, c. 6); ^ack v. Fox (1604), Cro. Jac. 120; 
Oibmi V. OktrJee (1819), 1 Jac. & W. 159), but was, in the absence of evidence to 

oon^ary, presumea to be oo-extensive with the parish. See 1 BL OcMn. 115. 

(/) See UamV/t V. Queon*§ Coihge, Oxford (1871), 6 Ch. App. 716 ; Ooodmam 
y. Saltaah CWpora^/on (1882), 7 App. Oas. 633; and as to evidence of reputation 
in aupport of claims cr common contrast ^irorrielr v. Queetta Collegtt (h^otdi 



Part 1.— Nature, DiuriNmoNS, and Qemckal Descrikiion. 


US 


Sbct. 2. — Di^nitiom. 

948. A right of common has been defined* to be “ a right which 
one or more persons may have to take or use some portion of that 
which another man’s soil naturally produces” (p). This definition 
may be slightly amplified a4 follows, namely, a right which one or 
more persons may have to take for his or their own use part of the 
natural produce of another man’s land, the landowner being entitled 
to all that the commoners do not lawfully take. 

SacT. 8 . — DUtinctian between a Profit and an Easement, 

949. A right of common, being a right to take part of the pro- 
duce of afiother man’s land, is a profit, and is commonly referred to 
as a jerofit d jtrendre, as distinguished from rents, dues, and services 
and other profits of a similar nature, which are said to lie in renth r, 
because it is the duty of the tenant to pay or tender them to liis 
lord (/<). It must be distinguished from an easement, which, though 
a right over another man’s land, confers no right to a parti(dpation 
in tlie profits arising from the land (i). 

950. The distinction between the two is sometimes rather fine, but 
a profit d prendre may generally be distinguished by seeing whether 
the right claimed involves taking either produce of the soil, the soil 
itself, or the minerals under the soil for the use and benefit of tint 
person claiming the right, and whether what is taken is cajtable of 
ownership, and also by remembering that certain things, such as air, 
light and water, whether flowing in a stream, running in under- 
ground channels, or issuing from the ground, are by the law of 
nature common to all (j), 

A right to sink pits, excavate the soil, and got stone or other 
minerals from a waste, and to make spuil-bank.s on oilier parts of 
the waste, is a profit d prendre when the mineni:3 under the waste 
are in the same ownership as the surface ; but when the minerals 
and the surface belong to difi'orent owners, and the acts done are 
done in the process of getting the minerals, and damage done to the 
surface is the necessary consequence of the exercise of the right to 
get the minerals, the right is an easement (/c). 


supra, per Lord llATHBni.ST, L.C., at p. 725. with Jhmraven (Eirrl) y. Uevvlh/n 
(1850), 15 Q. B. 791, jut Parks, B., A p, 811. 

(p) Cooke, Inolosuro Acts, ^ 6. For other definitiiinB, see Elton, Coinnions, 
p. 2 ; Woolrych, CommonB, p. 13; Bract. 222 ; Britton, H3 ; and Fleta, 254. 

* (A) See Sweet’a Lew Dictionaiy, p. 646. 

(t) An eaeement ia “a psivilege without profit which the owrer of one 
neighbouring tene^nt hath of anotiier, exiatinK in respect of (heir eevernl 
tenements, by which the eervient owner ie obugod to suffer or not. to do 
somethmg on his own laud for tiie advantage of ^ dominant owner ” (Gale, 
Goeemeata, 8th ed., p. 8) ; and oee title Eabxmxnts and Profits a PRKimas. 

(J) See Mason v. Eui (1833), 6 B. A Ad. 1, 24; Emhrey v. Owm (1851), 6 
Bxch. S58 ; Ohasmore v. 7 H. L. Cas. 349. 

(k) Bogers v. Taylor (1867), 1 H. A N. 706 ; and compare Pys v. Mtmfard 
fl848), 1 1 Q. B. 66s, where a claim to cart muck and dung from the plaintiff’s 
wad and to it for manure on the land of the defendant appeiuni to have 
been pleaded by mietake as a profit A prendro. 


Siax. 2. 
SoflnltioDS. 

Beflnitton of 
right of 
common. 


Itlglit of 
common a 
profit A 
prrttdro. 


BIstinotlon 
between 
profit d 
prroAre iind 
euvemeut. 
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8bot. 3. 
Distinction 
between 
a Profit 
and an 
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[mportanoe 
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^itihiug 
between 
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prendre and 
easement. 


ClassiflcAtlon. 

Common 

appendant. 


(k)mmon 

appurtenant 

Common in 
Heroes. 

Common by 
reason of 
vioiuago. 


CoMltONS iHD Ruiaw / CoMMQK. 

95L Thd distinction between a profit d prendre and an easeiuent 
is important, because,,, while they both involve the enjoyment el 
rights over another man’s land, the respective periods of enjcqnnent 
necessary to sustain a claim under the Prescription Act, 1882 (Q, 
are for a profit d prendre thirty years and sixty years, and lor an 
easement other than light twenty yeara ahd forty years (m), and 
also because a profit d prendre cannot, except in the case of copy- 
holders of a manor, be claimed by custom (n),^ while an eas^ent 
can, and therefore can be claimed by inhabitants of a vill or 
district (o). 


Part II. — Different Kinds of Rights of 
Common. 

Sect. 1. — Claseifieation. 

952. Rights of common are either ( 1 ) appendant, (2) appur- 
tenant, ( 8 ) in gross, or (4) pur cause de vicinage (p). 

Right of common appendant is a right by common law incident 
to the grant to certain tenants of arable land before the Statute 
of “ Quia Emptores ” ( 9 ), by which the tenant is entitled to the use 
of tlie manorial waste for such purposes as are necessary to the 
maintenance of his husbandry (r). 

Right of common appurtenant is a right depending upon a grant, 
or upon a prescription which supposes a grant, annexing to par- 
ticular lands a right of user of a particular waste. 

Right of commou in gross is a right depending upon a grant 
or prescription entitling the po.ssessor to some user of a particular 
waste without reference to any particular land. 

Right of common pur cause de vicinage is the right which the 


! l) 2 & 3 Will. 4, c. 71. 
m) llnd., B8, 1, 2. 

n) Oateward’s Ctm (1007), 6 Oo. £ep. $9 b; Baee r' Wfird (1856), 4 E. & B. 

!. The reason why a profit d prendre cannot be supnorted by a ouatom In 
an indefinite number of people is Uiat the enbjeot of the profit would in that 
cone be liable to be entirely destroyed (Bland e. Lipeeombe (1854), 4 E. ft B. 
713, n. ; A.-O. ▼. (1658), 4 E. ft J. 579 ; Oomtable e. Nichdem (18S3), 

14 C. B. (w. 8.) my Knight V. King (1869), 20 L. T. 494; WewiU t. 
Tregmwkig (1895]^ 3 Ad. ftrSL 054); o<nnpare Hough v. dark (1907), 23 T. L. B. 682. 
(a) Aoe* T. Weird, ettpra. 

I p) Cooke, Ineloenre Acta, p. 6. * 

(j) 18 Edv. 1, e. 1 (1290). Tbie statute declared that where a man tberaaBei 
«m vejed land the punhaaer dwuld bold of the aame lord and by the aama aarrioes 
aa the vendor. Aa after tiwt atatnte no subject eouM gnat land to be held 
freely of buneelf, all the freeh^d tenements of a manor moat ^ta fem-befoara 
that time. Subsequent aalea ty a lord of a manor Bever the land finm the 
manor. Tha land sold, tbuefore, cannot enjoy a right of oammon nfpuk- 
dant, wbicb attaobea to land held freely of a manw or, if attaebad to oiber 
amble lands, moat date fNa tin^e irnmemoriaL As to the eSeot of a aale by. 
the leed of the manw sineetbe Statute of "(biBa Emptotea** ofLundaowaadllf' 
hisa^MMlnTtberp. 524,Mafc: r - 

B««t {Eari ) f. Afennffyn (1660), 1ft ft & 701< 
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l*«^1t|;^IHji|PKiuiiira Kitm: 07 BiohW or Commok. 


oinninoners of certain adjoining wsatea have of auffering their oaltio !• 

to stifay over the dividing boundary. ^ fUaHdtea* 

In these definitions it must be understood that the word “ waste^* 
is intended to include all lands which are the subject of a right 
of common. 

ij * 

953. These several kinds of rights of common are exercisable ountAMitva 
in different ways, according to the subject-matter of the right, bytnbjees- 
which includes generally all things which the soil naturally 
produces; and these natural productions have caused our law 
writers to divide the kinds of common into four main classes, 
namely, (1) common of patture, or the right of feeding cattle, 
horses, sheep, or other animals on the land of another, which may 
exist either as appendant, as appurtenant, iii gross, or by reason of 
vicinage ; (2) common of yitcanj, or the right of fishing in another’s 
water; (3) common of tiirlmry, or the right of digging turves or j)eat 
out of another’s soil ; and (4) common of estovers, or tho right of 
taking from another’s land the^ wood necessary for the sustenance 
of the commoner’s house or agriculture («). 

To these four classes a fifth has eometimes been added, namely, 
the right of taking stmd, gravel, stone, and even minerals from 
another’s soil, which is sometimes called common in the soil (/) ; 
and there are various miscellaneous profits which will be referred 
to later, but which mostly come under one or other of the principal 
classes. 

SucT. 2. — Common of Pasture. 


Sub.Skct. 1. — Common of Pasture Appendant. 


954. Common of pasture appendant to ancient arable land must Oommon ot 
have existed beyond the time of legal memory, i.e. before the reign pssiaro 

of Bichard I. (a), although it is unnecessary now to prove this 
early origin. Therefore it cannot be created the present day. 

It is confined to such cattle as serve for the maintenance of the 
plough, as horses and oxen to plough the land, and sheep and 
kine to compester (that is, to manure) it (b). Hogs, goats, geese, or 
such-like are not commonable by virtue of a right of common 
appendant (c). 

955. Common of pasture appendant is said to bo of ** common Nature of 
right ’’ and to be a manorial privilege attached by the common law right. 


( 5 ) The word “ estover *’ is derived Irom tho Norman verb eatoffer, to furnish, but 
the right itself was known in England before the time of the Normans by the 
Saxon word * ' bote,” Thus, house-bote is the wood neoessary to repair the hotise, 
*fire-bote the wood sufitcient to bum in the house, plough-bote and oart-bote 
the wood neoeeeary to make and repair implements of agzioulture, and hay -bote 
Hm wood neeeseary for making or xenairing hays, midges or fences (/Jowjjlat 
V, KtndaU (IdCd), 1 Bulst. 9$. All of mm are included under the general 


tsirm of eetovera 
(() Co, Lite. 41 b, 122 a. 


Uo, met. 41 D, a, 

J As to legal memoir, see title BaanuxxTS and Profits k PamiDEE. 

Go. litt 122 a. ^Iton (Commons, p« 47) defines it as, preseriptive 
in iroebold tenants of a manor cl feeding their cattle usc4 in agriculture 
Enott the lard’s and refeta to B. 27 Hen. 6, c, and Bro. Abr. tit. 



son, 18, 1C. ' 

Oq, Hitt. ]22 a; and oomjMire ?« Shordiuih Oro, Jac. 1^80 
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Commons and Biobts of Common. 


Skot. 2. to a grant by a lord (before tbe Statute of " QuiaEmptoree " (d) ) of 
Common of arable land, on the ground that in every original feoftoent of arable 
Pasture, land to be held of tbe manor in socage tbe law without express words 
included a grant of sufficient pasture in the waste for the beasts 
^ levant and couchant on the land. It has therefore been described 
as the common law right of every free tenant on the lord’s 
wasles (e). 

Some confusion has arisen in the early cases as to whether rights 
of common were appendant or appurtenant from the fact that the 
Latin word ycrt'ment is used for both rights, and that the two 
terms are frequently used to describe the same right in different 
reports of the same case. The circumstances of each case must 
decide whether the word pertinent should be translated . “ appur* 
tenant ” or “ appendant ” (/). 

PreMription 956. Common of pasture appendant being of common right, it 
iaipiicd. ia unnecessary to prescribe for it in the usual form (p), since appen- 
dancy always implies prescription (It)* 

Proof of 957. As common of pasture appendant must have existed from 

iiii/iecessnry. time oiit of mind (i), and in many cases has been destroyed by 
repurchase or other unity of possession of the tenement to which it 


<D 18 Jidw. 1, 0 . 1 (1290). Soo note (o), p. 410. a»te, 

/) S(.*o Mtllor V. Sjtdteinan (1(>()9), I Wins. Siiund. 346 d: DevncU v. Rreve 
(1740), WilloH, -127 ; Co. Jatt. 12*2 a; Com. tit. Common, B; I Boll. Abr. 390, 1., 
44, 4o; 2 Co, Jn«<. Ho; 4 Co, Rop. 37, The propowtion in the text was not 
iiccf'ptod by T’aukk, B., in delivering judgment in Dfoirmen (Earl) y, 
LlemtHyn (ISoO), lo Q. B. 791, ntp. 810, whore he said: “The right, therefore, 
is not a corniiKMi riglit of all tonants, but belongs only to each grantee before 
the Statute of ‘Quia ETiiptoros* of arable laud by virtue of his individual grant 
nu<l as an incident tbereto ; and it is as much a peculiar right of the gi-autee as 
(iifo (lorivod by express grant or prescription, th*>ugh it differs in its extent,” 
Tin's judginoiit has b(vn severely criticised by Mr. Joshua Williams (Real 
Property, 17th ed., Appendix F,"p. 628), not only on an examination of the 
autluMitieH referred to in the judgment, but also ou the ground that the 
principle that common uppondant is the common law right of all tenants 
has jnodiuHMl two doctrines of law which are undeniable, and which turn 
solely on the distinction that this kind of common is of common right, whilst 
other kinds are not, the first being that, because common appendant is of 
coiuinou right, a man does not prescribe for it (see supra), and the^ second 
that if a man purchases part of the land wherein common appendant is to be 
had, the (‘ommon is apportioned because it is of common right, but not so of 
a cmmimii appurtenant or of any other common of what nature Boever (see 
[>p. 449, 4d6, post). Ho also gives other grounds connected with the modem theory 
of the origin of rights of common. And see Warrick v. Qussn's College, Or/ord 
(1871), 6 Ch. App. 716; Chesterfield v. Fountains (1895), reported m [1908] • 
1 Oil. 243, n. 

(/) TifrringhairCs Case (1584), 4 Co. Rep. 36 a. 37. The matter is not of much 
importance as regards common of pasture, and will be d«dt with more fully 
when the question whether common of estovers can be appendant is considered; 
see note ( p ), p. 466, posU 
ig) Co. Litt 121 b. 

(h) Go. Tiitt 122 a, and see note (t) to Tgrrtngham^e Case (1584), 4 Oc. Bap. 36 a, 
37 a ; BenncH v. Reeve (1740), Wtlles, 227 ; Uagea r, Briagee and Ouees (1795), 
Ridff. L. & 9. 390, 410 : and a cose from Y. B. *4 Hen. 6, H. T., case 10, quoted 
in HaU, Profits a Prendre, p. 247. 

(t). Vin. Abr. tit. Commoiif 0, p. 1 ; Com. t>ig« tit Gommoiii B. 
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fhr n.-*>DirFBiiEKT Eikds of Riohxs of Common. 

yna attached and the manor in the hands of the lord (k), it is not 
so freqneatly met with as common of pastifre appnrtenaut, bat it 
has one important charaeterisuc, that to establish a claim it is not 
necessary to prove actual user of the right. When once it is provetl 
that the land is held faeely*of the manor, and that it is in such <0 
condition that it could be restored to arable land, if it is not such 
in its present condition, a right of common for commonable cattle 
necessarily attaches to the land, and may be exorcised by the owner 
or occupier (1). If, however, the character of the land has been so 
entirely altered that it is incapable of producing any grass or other 
natural product, as, for instance, if it has been ei^iroly covered with 
houses or is the site of a reservoir (m), or for a lengthened period 
has ceased to produce grass or herbage (n), the question of the 
abandonment of the right of common will arise (o). 

968. Common of pasture appendant must exist in rospect of land 
which was anciently arable (p). The law, however, will intend that all 
land which has immemorially had common of pasture appendant to 
it was originally arable, whatever may be its present state of cultiva* 
tion ; and therefore, where all the land was originally arable, the 
mere fact of a house having been built upon part of the land or 
part of it having been converted into meadow or pasture will not, if 
there has I)een a continual enjoyment of pasturage for cattle levattt 
and conchant, destroy the original right (g). 

959. As common of pasture appendant belongs to arable land, so 
it is also so necessarily incident to it that it cannot bu severed, and 
therefore, if the land be divided ever so often, every little parcel is 
entitled to common appendant, and the right is apportionable (r ) ; 
whereas with common of pasture appurtenant, which stands upon a 
different footing, the right of common is not apportionable, and it 
for a number certain may be severed from the land (s). 

960. Although common of pasture appendant cannot be claimed 
for meadow or pasture land eo nomine, yet it may be claimed for a 
manor containing pasture meadow or wood, for the claim will be 


SacT. s. 
Conuaon of 
Pttitttre. 


Lanfl 

arable. 


Kight 
i> callable 
of being 
severod from 
laud. 


Olafm in cane 
of manor etc. 


. (X;) See p. 523» post. 

(2) Common appendant beings of common right, thia aometimes hecomea 
important in estimating whether or not suflicient cotniuon has been loft in a 
case of approvement by the lord of the manor ; see RoberUon v. Ihrtojtp (1889}» 
48 Ch. D. 484, 0. A. 

(m) See Carr v. lAmhert (1866), Ii. B. 1 Exch. 168, Ific Ch. 

(n) SenOton v. Stont (1898), 9 T. L. E. 478. 
a (o) See p. 525, ptmt. 

(p) TytringharrCs Ckue (1584), 4 Co. Bep. 36 a, 37, which is the leading case on 
the subject of common appendant 

(f) Ibid, In that case a right of common was pleaded as appendant to a 
house, meadow, and pasture, and it was held that of his own showing the 
chumant had made it appear that it had been at all times a house, meadow, and 
pasture, and coneeqimntly that it could not be common Bi>peudant, but must be 
common appurtenant; see also Oarr v. Zamberf, sujyra. 

(r) Tyrrin^am''$ Coief oupra; Co. Litt. 122 a; Bennett v. Beeve (17401, Willea, 
227, where WiLiJn, C. J., relies on this doctrine to dmose of the idea that 
Ite^Oriffin of common appendant wae the obligation of the tenante to plough 
tbelnmTof their lords. • 

- See p. 456, poif. 
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NacT. 3. 
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Posture. 


Extent of 


I^tcvancj and 
coucliaiK'y, 


applied to atich parts of the laod as agree with the oatato and 
qualities of common ajppendant reddendo emgula eingvdie^ Uid either 
the demesnes of the manor will be presumed to have consisted 
of ancient arable entirely, or the claim will be referred to the 
ancient portions, and not to those parts which the lord mav have 
approved out of the wastes and moors parcel (d the manor if). 

On the same principle claims have been allowed for a messuage 
or cottage, but only where land or a curtilage was attached (u), and 
08 under on early Act every cottage was bound to have four acres 
of land annexed to it (x), a yard or curtilage would be presumed. 

961. The numoer of commonable cattle which may be turned 
upon the common was originally limited to the number required iu 
the tillage of the farm (a). This limitation, however, was probably 
found difficult of application, as the number necessary to till would 
vary in dilTcreut years according to the circumstances of the tillage. 
'J’he courts therefore adopted a rule more certain in its applica- 
tion, namely, that a right of common of pasture appendant gives a 
right to turn upon the common as many commonable cattle as the 
land to which the right is appendant will maintain by its produce 
through the winter. The^e cattle are said to be levant and couchant 
upon that land (b). 

The original right, which was measured by the number necessary 
to plough and compester the land, has undoubtedly been enlarged 
iu some of the numerous cases as to cattle levant and couchant by 
the admission to common rights of all cattle which the land will 
winter, although they may not bo necessary to its tillage ; but it is 
submitted that none of thorn go to abridge that original right, 
and cattle levant and couchant commonable in respect of right of 
common ap)>cudant may therefore defined to he such cattle as 
the land can maintain daring the winter by its produce or requires 
to plough and compester it(<0. 


(0 Tyrringham't Guk (lit$4), 4 Co. Bep. 36 a, 37; aud compare Jtidcc(tt v. 

(1613), 2 li. & Aid. 360, where an allemtiou in a declaration that 
a jdaiiitiff was imeKieaod of a memuage and land with the anvurtenanta, and 
thei'ofore ought to hare common of pnature etc., wee held divimnle. 

(u) Oo. Litt. i b aud cases there cited ; SchoUe r. Hargtavet (1702), AlWm Bep. ,, 
46, whore the claim was for a house with neither laud, curtilage, aor stolde, but 
only a small sheephold attached to a hutober’s diop; Asnson r. Ohttttr (17W), 

6 Tenn Uep. 396 ; Jimerton r. Selby (1703), 8 Ld. Baym. 1016 ; Carr r. Lambari, 
(1866), L. B. 1 Bxeb. 168, Ex. Ch. 

(а) Stat. 31 Elis. o.*'7, repealed stab 16 Oeo. 3, e. 32, wbidt k itself 
rejiealM by the Statute Iaw Bevision Act, 1871 (34 ft 36 Viet, a 116). 

(«} See ScMnstt v. Steve (1740), IVilles, 227. (^uore, whether the right can 
ho claimed in reapect of a fraction of an animal {NuhoUt v. Ckmmaa (I860), 6 
H..ft N. 613). 

(б) vooke, Inolosiire Acta, p. 10; SeMte v. Ba r grta mt , SMpra; WMbdatk v. 
Jlukhintm (1839), 2 Mood, ft It. 206 ; CSorr v. LamhaH, imnt, mt Wouto, at 
p. 170; ihviMSMT. J7oiispp-(18W), 43 CLD. 484, C. A., per FBT.laJnOtp. 617 : 

“ Levanoy .and oo n o b a he y may now bo oaid to bo tm meaettn of oepaeity of 
the land to maintais etoolc rathw than n oimditioo to be 1jteioB^,ooin^ied 
with W tbe ca t tl e lyigg and getting up or by their beiag led off the lanA” 

' (c) Coidee. Znclooate AAto. jp'IO. She origui thia doeSle tafinilioii nisy 
ante been that the ntnwbwr requiaito -to. ploiwh «nd oompestar waa the tie 
OQiBinDn appendant* and the capadty of ..wtntsring waa to litok to tmniiiiiin 

and tok tb* g^enfmemeiit had been adopted by thfOiwrti 



PjST H(G>^ bfe CoMlitOir. 

«B3. It is a mattor of qnestton whether i^mon appendant 
ean,' be limited by a uninhor certain: but the better opinion woi^ 
eeem to bo that it cannot, and that the ineaanre of the right 
should always lie referred to leraucy and coiichancy (d), except hi 
the ease of a special ca8|om to the contrary existing in a manor (^). 

m. As the oattle turned upon the common by virtue of the 
right of common of pasture appendant must be the cattle which 
plough and compester the land to which the right is appendant (/), 
the commoner cannot agist the cattle of a stranger fur hire(y) ; that 
is to say, he cannot let his right. But if, having no beasts of his 
own, he borrows tliose of a stranger for the puiqiose of ploughing 
or compestering his land, he has then a special property in such 
cattle sufficient to entitle him to turn thorn on the common (h). 

964. If a man claims common of pasture for all his commonahlo 
cattle levant and couchant, and proves that he has iarnod on all the 
commonable cattle he has, hut that he has never kept any sheep, 
this has been hold evidence to go to the jury for all commonable 
cattle, including sheep where other freeholders have turned on 
sheep (i), and it is for the jury to judge of the effect of it (A). 

The right of a commoner to common appendant is not affected 
hy the fact that his farm is understocked, or by the land being tem- 
porarily put to a purpose which renders the maintenance of sheep 
or cattle upon it impossible (0* 

965. As appendancy lies in prescription, and copyholders cannot 
prescribe, copyholders cannot have common of pasture apiiendant, 
but commonly enjoy by custom similar rights of common of pasture 
appurtenant (m). 

966. As a man cannot prescribe against himself, common of 
pasture appendant cannot exist in respect of the demesne lands of 


aa the moat liberal and convenient in both caaoa ; they have never doniod 
the right of common appendant to be admeasured by its original standard 
(Cooke, Incloaure Acta, p. 10). 

(d) Klton, Commons, pp. 51, 55. Willmma, Rights of Common, p. 150, 
states that in some oaaea the right is stinted or liniite<t to a certain Tiurnber, 
and that it does not follow that tlic right is not pornmon apnondant, and quotes 
the autiiority of Lord Coke, that on upland town may make bye-laws for the 
Mulalion of its commons. 

It was decided in FolM v. Troake (1704), 2 lid. Baym. 1186, that a right 
of common by prescription may be regulated by custom-Hind tliis is probably 
the explanation of the limitation whero it occurs, as in //a// v. Byron (1877}, 
4 Ch. J}. 667 ; Maberi$on v. HatUifp (I860), 43 Oh. 1).*484, C. A. — and that it 
haa been adopted as a matter of oonvenience. 

. (/) Y. B. 45 Bdw. 3, p. 2A c. 3A 

(y) 22 liib. Asa, pi. 64; 11 Hen. 6, p. 22, o, 16. As to agistment 

geMoBy, see title AKiHALa, VoL L, tm. 386->388. 

ih) itomsw T. Botvaon (1670), 1 Ymii 16. 

< A Mani/M ?, Ptnnin^im (1625), 4 B. 6; C. 161. 

j %) Compare BtOtatd v. Dyvm 1 Tanni 270, * 

0 iMch V. (1670), 1 Yept. 54; Mc^ftrU/pn v. Ilnrtopp, wfra, Frt, 

at Ds. 516 ; and compare Muuttiam v. fneh$ur€ CommtMwnm /sir Snaium 
IfMei (lS74),l»,B.OQ.B.m 8^ dm WHlisv. Ward^Xm), 2 Chit 

‘ nil ti|0 oomimiiel^ m levant was 
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tbo manor over the wastes of the manor. The rights of pastctlAgB 
enjoyed by the tenants of the lord of the manor in respect of farms 
forming ]^)art of the manor are not strictly rights of common at all, 
hut are incident to the rights of the lord as owner of the soil (it) 
They are, however, frequently spoken- of as rights of common, or 
more accurately us qu^isi-righia of common ; and on the inclosure 
of a common the lord almost invariably receives an allotment in 
resi)oct of them in the same wey as the commoners {u). 

967. It has been questioned whether a right of common appen* 
dant can exist in respect oi customary freeholds held of a manor, 
and tiie answer would seem to depend upon the nature of the 
customary freehold. Prescription by a customary freeholder in 
a qne. estate is good (p), but with the qualiheation that the lands 
])aHs by feolTuioiit or grant. If the lands are held not at the will 
of the lord, but according to the custom of the manor, and pass by 
surrender and admittance, the freehold is in the lord, and the 
customary freeholds are in the nature of cop 3 ^hold 8 (g). In the 
former case they may, it is submitted, have common appendant, 
but not in the latter. 

968. Common appendant as well as common appurtenant 
may bo exercised within a royal forest, as the Charter of the 
Forest (r) provided that all commoners upon lands which were 
aiTorestod should continue to exercise their rights over herbage and 
other prolits so long as they conformed to the forest law. 

Sub-Sect. 2 . — Common of raaiure Appurtenant 

969. A right of common of pasture appurtenant is a right 
appertaining to certain lands by which the' owner of those lands 
feeds cattle and, it may be, other animals on the soil of another 
person (s). 

'J'his right dilTers from the right of common of pasture appendant 
in that it docs not arise of common right, and is not a manorial 
j)rivilege attached by the common law to a grant of arable land by 
a lord lad’ore the statute of ** Quia Emptores ’’ (f). Ueing in all cases 


(»0 ^^uayrave v. Inclosure Oommisaioners (1874), L. H. 9 Q. B. 162, jDer Black* 
BViiTf, J., ut p. 17 j: ** Tt 18 not an uncommon thing that the lord has farms on 
puts of fho i\siiito8 which have never been sojiaratod fjt>m the main estate, 
dumosno furnis, that have always been his Ireehold, and which thei-efore could 
never strictly acquire the right of cqn^mou. Nevertheless, that distinotioii not 
being recogutsoil by those who practically managed these things in days of dd, 
the tenatlts uf these demesne lands under the lord did enjov the same rights of 
common oyer the wastes as those jiersous to whom lauds nad been conveyed f 
and they did dc facto enjoy and use the rights of common, just as if the £pee- 
hfddtvr of the demesne lands was not possessed of the freehold of the land over 
which the right of oomniou was used." 

(0) See ibid.; Lloyd v. iWw {Earl) (18W), 4 S. & B. 4S5; and note (a), 
p. 670, rmt 

(p) FidlH V. Troah (1704); 2 W. ILaym. 1186. 

(v) Bee Portland (Bees) V. Jfill (1866), L. B. 2 Eq. 765, where the status oi 
eustomary freeholders is hilly discussed. 

(r) 0 lieu. 3, 0 . See U^wood, Forest Laws, pp. 216 et mo. 

(sj Cooke, Inclosure Aeta, p. iS.' 

(1) 16 £dw« 1, 0 . 1 See note (;),'aiiliY p. 446. 



PkBT n.^DirmuiT Kutfis of Riobts of Commok. 

created by the grant of a private person, and not by the law for the 
encouragement of tillage, it is said to be against common right, but 
is nevertbeless specially favoured by the oburls if it can in any way 
be made good (a). For the same reason it may be created at the 
present day (b). • • • 

It is assumed by the law to have been created by grant from the 
owner, of the soil, and is therefore almost as unfettered in its 
character as would be the power of the grantor (c). 

970. It also dilTers from the right of common of pasture appen* 
uaut in all those incidents which are occasioned by the origin of the 
latter in the connection between the arable laiufof the manor and 
the waste (<f). 

Thus, il may be taken l>y freeholders in a manor whether their 
lands have been held by the lord within time of legal memory or 
not (c), by the copyholders or customary freeholders as apper- 
taining to their customary estates by force of a special custom (/), 
by the corporation of a borough or trustees for a body of inhabit- 
ants having cattle levant and couehaut within their borough or 
township ((/), or by any strangers to the manor who by grant or 
long acquiescence of the lord have gained this privilege upon tho 
waste (/<) ; and the tenants of a manor may have comuion appur- 
tenant in the waste of auolliur lordship (i). 

In fact, it may be clainted by any person or body who is or are 
legally capable of taking by grant, which is sut>po.secl to bo the 
foundation of the right ; but iulinbitauts, occupiers, or any fiuctuul- 
ing class of persons unless incorporated or unless an incorporation 
for tho purpose can bo presumed are incapable of proscribing (A). 

971. Common appurtenant is not confined to cuttle used to 
plough and coiuposter; but if the prescription should so run, it 
may be for hogs, goats, geese, and all other animals Avhich may be 
sustained upon the common (/)• 

In the absence of un espi-ess grant, evidence of nsor will establish 

(a) Klton, Coinirjoiiti, p. 6S. See Stmeahij v. M%iMMudtn 2 Sid. K7. 

(M Ibid,; rrettfi v. JJut/er (lOoii), 2 Sitl. HI; tiacheverdi V. rorltr (1036)^ 
W. Jo. 3W; Coiu/am v. iSiodc (1812), Id lOS, where tho quwMtioji wue 

definitely settled by Lord Li.LENiioitoirou, O.J., ♦after a careful review of the 
earlier autkorities; and see iiariug v. Abinyihm^ [l892] 2 Ch. J7b| C. A. 

! e) Cooker, luclosui'e Acts, p. 19« » 

d) See Dunravtn [Earl) v. LhwdLm (1860), 15 Q. B. 791. 

{<) Because it may be granted at the m*e»out day ; a»d see note (6), Bvpra, 

(/) Rdierimm v. (1880), 43 On. !)• 484, C. A. ; Hall v. vyron (1877), 

4CLD-667, 681. 

* [g) JMder v. JBHstow (1476), Y. B« 16 £dw. 4, los. 29, 82, 33. 

(h) Eltou, Commons, p. 63, dhd oasee cited in the following note. 

Sachwerdl v. FijrUr^ wpra; FiU. Nak Brer. p. 180, N. ; Clarfc§onr» 
Woodhovse (1782), 6 Term Bep. 412, n. 

(it) ^ p. 467, poak The statement made by Lord Coke that ** for common 
appurtenant one must proscribe fCa Litt 122 a) means only that when no 
grant thereof can be produced the efahnant must rely upon a prescriptiYo title, 
aa is clear from othW passages in his own writings and many subsequent 
UlithoritieB ; see Odd, 121 a; SachaivertUr, /brier, supra ; Coudam r. Slackt anpra, 
ilj Oo* Iitt> 122 a ; Bac. Abr. tit. Common, A ; 2 BL Com. 83. In Withera 
Jtrtflm (1661), 1 Dyer, 70 a, a claim of common for hogs was raised, but not 
diKsideds 
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the preBcrtption, bat where the grant is produced, as eometimM 
happens, the courts have to read the rights of the commoners in 
the terms of tho instrument (rn). 

972- Common of pasture appurtenant mav either be for a number 
ceftain, or the measure of the right may be referred to levancy and 
couchancy ; but it is now clearly settled that there must be some 
limit to the right (w). Any user of common of pasture clainted as 
appurtenant not limited in number, and not capable of being limited 
by levancy and couchancy, is not the exercise of a right, but the 
doing that which cannot possibly be other than a wrong (o). Con- 
sequently such user will not be recognised by the courts even when 
granted by deed (p). 

The expression “ common sam nomhre,* which is fi^equently 
met A\ith in the early cases, or “ common without stint,” means 
common for beasts levant and couchant, it being uncertain how 
many there are in any particular year, and does not mean common 
for any number of beasts. Jt is used in distinction to “ common for 
a number certain ’* ( 7 ), and is a common cejTain in its nature, 
because id verinm cH quod evrUnn reddi potent (r). 

Wliore in inclosuro proceedings a claim is made to any right of 
oommon or other right which m the judgment of the valuer or of the 
Inclosure CommisBioners or assistant commissioner could not he 
sustained in law, but satisfactory proof of enjoyment under the 
right so claimed for the space of sixty years or upwards is made, 
the claim may be allowed in tho samo manner as if the right 
might have been legally sustained and established {a). 

(in) See Sjnilh v. Ftwrrl (1675), 2 Mod. Rep, 7, whei'o defendant pleaded ii 
licence from the lord to put his cattle {avtria 9un) on the waste, which was 
agreed to comprehoud liogs as well as other cattle in tnc mcTst. general sense ; and 
Noutu, O.J., said, and it was admitted, that, the Licence being general to put in 
bcustF, it should be intended only of tM)mtnonahle cattle, not of hogs, but that it 
would U) otherwise if the licence had been for a partioulur time. Another report 
of the same case(Froem. (k. k.) 190) states that leave to put in atyr/a sua extends 
to all sorts of cattle, including hogs. A claim to turn out geese has been rejected 
on the ground that the user was not shown to have been in any way oonneoted 
with the copyhold tenement (3for/f^ v, Viiffurd (1882), 20 Ch. JD. 763), 

(a) Iknmi v. Cheater (1799), 8 Term Rep. 396 ; Benuftt'?, iffeae(]740), 'Willes, 
227 ; and see Motley y. Clifford^ sttpra. 

(o) Cooke, Ino.loBure Acts, p. 2^1 ; 1 Boll. Abr. 39B I., pi. 8 ; and see Fita. 
Nat. Rrov. 180, N., for a full explanation of tliis proposition. It may be noted 
that in the passage referred to ** manor*’ is probably used in a wide sense, 
and does not mean strictfy a manor in the legal sense. 

(p) Amaen y. Vhuter, auprv, whore a oommon was conveyed to trustees upon 
trust to allow the commoners such user of the edmmon as they had 
accustomed to have, and it was held that such user must be token to mean a 
legal user, and that a claim unlimited by levandy and oouchanoy could not be 
supportsdi and see IvaU v. Jiatm (1842), i Scott (sr.B.), 842. 

( 7 ) Abr., tit OomiDon, I : UldMy^s Cm (1658), Hard. 117. . 

(r) See note to MaanehetUr (For/) v. Vtde (1666), 1 Wms. Sounds 28 c. 
Bxperienoe in indosuiu cases wows that there is a widespread belief that a 
right of comnien may be unlimited, arising iri>m the fact wat An limits iam 
him put upon the user of indiyidnal commoners and the belief that sgt may 
have turned the illegal ow into a right 

- 4*) IneJoaure Act, 1645 (8 A 9 iflet e. 118), a 84. As to this intm* 

tkm of the eoctiou, see Coofcs, Incloeure AeKpp. 214 et sef. No esse has esnise 
i^e courts oonstraotion^^ this seoiioii, hut the 
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97s. Common limitod to a eartain number may be either for 
a definite number of one particular kind*of stock or a definite 
number of several kinds, or it may be limited to a certain number 
for each acre or each yard land of the tenement, or according to its 
rental (<). , 

Where the method of fixing the number by acroage or rental 
has been adopted, it is merely a matter of agreement, only binding 
upon those who assent to it (m), unless long user has establishud 
a custom ; and such a custom, though valid within a manor, is 
not binding on a stranger (a;). 

Although in order to maintain a claim for common of 
pasture appurtenant to land it is necessary to show some connec- 
tion between the commonable beasts and the land to which the 
light is claimed to Ve appurtenant (a), there is not the same 
necessity where the claim is for a number curtain, since the 
question whether the right has been used to uxeess cannot arise (b). 
So, when the numlier is once certainly ascorlainud, it has been said 
that the right may bo attached to a dwelliug-houHO or a collage 
without land (e). The right of common for a number certain 
may be appurtenant also to a manor without land (d). 

Common of pasture for a number certain may bo parcel of a 
manor and demised and domisahle by copy of court roll ; and if it 
ho thus claimed in iilcuding by the lord of the manor without 
describing the common as appendant, appurtenant, or in gross, it 
will be taken In bo oomnion aitpurtenanl (c). In fact, this right 
when so limite<l appears to lose all nocohsily of uppurlunaiicy to 
land. It may ho sevorod from the land and the appurtenaucy 
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CdininissionorB of tho Do'inl of AgriruUnre and l^Vlicrioa huvo a1\iayR held that 
the nght claimed niunt bo conliiiecl within b^gal litiutii. 

(() Wheio this is proved to bo the case, it ha«» l>eeu generally conHidoiwl bv 
the courts to bf' a conveiiieut method of lueasuzujg the i.uinbor of oattlo whirli 
might bo turmd on ni n^siioct of oach toiifluiciit, s.n<i to bo practically Die 
lueasuie of lovuncy and (ouUiaiicy, r.r/., not niuie tluui ui't* sheajt pot uoto(//a// 
V. /fyren ** two ehwp per atro [Uobertsva v. lliufoftp 

(1680), 43 ()h. 11.464, 0. A.); twclvccowsfoicvcry 3 uril land, throe fora (piai for 
of a yard land, and one and a lialf ior hall a ipiatu*! {LlUtrd v. UUl (IdOl), Sid, 
226) ; four wether botisis, two horse iKiusis, and sixty sheop for two yard lands 
(4/or« T. Wfbd (IGOif), 2 Ihowiil. 267); one inara or gelding or two cows for 
every 80«. of rental in Eppiug Koient {CUhttHftsmtns vj Seivtrs v. Olanae (18T4K 
L. B. 16 Xiq. 134, 161) ; so many hoitd uuoiding to xeiital with a fixed scale 
(Fax V. Amiiurst (1876), L. li. 20 Kq. 403. 4(H). * 

(tt) Brwfts y. (Mrwtn (1706), 2 Vern. 676. »S)e Ddahwrt v. Beddtnyian 

(1689), 2 Vern. 103, a cane, howerer, of doubtful duUionty. 

(a;) flee Smveu on Copyholds, 7lhed., p. 444 , Klbni, (V»]»y}ioldH, pp, i'507 — 308, 
* (o) Jvwes V. Richurd (1837), 6 Ad. & El. 630; Hoskins v. Rohtns (1071), Voll. 
13; Rchdes V. J/argreaies (1792), 6 Term Bep. 46 ; Daiflis v. Tyssna-AmhaiA 
imi\ 6 Ch. D. 600, 

(6) See Richards v. Sgi(<66(1698}t 1 Ld. Baym. 726, per lioiA, C.J. 

(r) LmisA t. Marshp (1672)^ 3 Keb. $6, wli#»re the poBsessioii of the least 
cottage in Lineolndiue was said to give a right of common appurtenant lor 
a thousand sheepi but on this eaao toe Cooke, inclosuro Acts, s. 21, and 
Elton, Coinmoi»,p. 64* 

(d) Bpoansr t. Jfof and Mami (1630), Gro« Car. 432 ; 4 vm. Abr. tU* OoiqmoD, 
V,4, pr691; Musgravey, Crm(l741}, WiUm, 319; Slaw/ttfd ft BurgesCoehffa 
11676), Sheppard, Abridlgment. 38U 
(«) Mm^uvs ft <km^ sujn% * 
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destroyed (/). It may certainty be appurtenant to an office, os to 
a bui-gager in a borough (;i), perhaps oven to an inhabitant of a 
vill (/^) ; and it has been said that a man may prescribe to have 
this right by reason of liis person, in which case the right of 
common appurtenant becomes a simple, right of common in 
gross (f ). 

974. When there is nothing to show that the right is limited 
by any specific number, levancy and couchancy will invariably be 
taken to be the measure of the right. 

975. A person entitled to a right of common of pasture appur* 
tenant must, as in the case of common of pasture apjiondant, use it 
in general with his own cattle ; but if he employ the* cattle of 
others to maniiro his own land, he may feed them on the land over 
which ho has a right of common (A). But ho cannot agist for 
money other cattle which do not manure his land, nor can he use 
the common w'ith his owm cattle levant and cnuchant upon any 
other land than that to which he has common appui tcnant (f). 

But where the right is for a nnml)er certain he may license, a 
stranger to put in his cattle; for it is no wrong to tbo lord or owner 
of the soil, because it cannot be a surcharging (m), and for the same 
reason the cattle may be levant and couchant ujKtn other land. 

976. It has already boon shown that if a man purchases part of 
the land wherein common appendant is to be bad the common must 
he apportioned, because it is of comn)on right («) ; but this is not 
the case with common appurtenant or with any other common of 
what nature soever (o), and a purchase of part of the waste on 


(/) UuDn V. Chnni^m (1813), 5 Taunt. *2H ; v, Tlavshp (1671), 2 Lov, 

67 : “ If a man hath common appurtenant to a inoHsuapro and land for certain 
numlMjr of heiisls, ho mav alien too pamo ; afiicr^ if it bo for all his beasts lovant 
and couchant upon tho land, ho rannot by his alienation sever that from the 
land”; and see /M/ry v. (1603), Cro, Jac. 14. For the proposition that 
tho rifi:ht cannot bo severed except when tho number is certain, see Daniel v. 
/Af ?/ 6/ /p, 6 Kpra; Vin. Abr. tit. Common, O; Drury v. KenUvipra; Mtnyr'tvn 
V. Cave (1741), Willes, 319, 322; and Smith d. Jerdon v. Mihvard (1782), 3 
Poup, (k. b.) 70. This case is referred to by Cooke, Inclosure Acte, at 
p. 22, Ti., AS opposed to Bunn v. CAnnnen, supra, but it contains no reference 
to any cei-tain number, and the right of common may have been either appendant 
or appurtciisn^. 

(;/) Miller V, If a//frr(l670), 1 Sid. 462; and compare TfVtAera v. /M/mm (1551), 
3>yer, 70 a (park-keoperX * 

(A) JtfW/or V. Spatemnn (1609), I Wms. Saund. 343 ; Fowler v. Dale (1593), Cro. 
Eli*. 303 ; Weekly ▼. H iVdfnan (1698), 1 Ld. Hn vm. 405. But a plea claiming ni^ 
immeniorial right of common in occupiers for the time being is bad even aftor 
TOrdict (Davies v. Williams (1851), 16 Q. B. 546)! 

(i) Y. B. 15 IMw. 4, c. 33. 

(k) Fif». Nat. Brev, 180 B; Y. B. 14 Hen. 6. p. 6, a 29; JIfolliion v. 
JVndliafi (1683), Skinner, 13^, also reported, &uh man, Afantieion v. Treviltan 
(1683), 2 Show. 328 (pose 333). 

. (f) oases cited in last note ; and Rtimsey y. Baweon (1670), I Vent. 18 ; Yin. 
AVr* tit. Common, H, N ; Monk v. Butler (1620), Cro. Joe. 574. 

^9^ HoMne y. BoUfU (1671), 2 Saund. 324, 327 ; and see Fits. Nat Bret. 

(n) See note (c), p. 448 , ante. 

a ^ ^ OoH (f584}, 4 Oo. Bep. 36 W 
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vrhich common appurtonaat is enjoyed extinguishes the whole bm.s. 
right (p). • ComiMmot 

ScB-SEt-i, li,*^Ovfnjnon of Pasture in Orois, IP eeto C. 

977. Common of pasture in gross is so called “for that it l^atureof 
appertaineth to no land? and must be by writing or prescription “ {q). 

It is neither appendant nor appurtenant to laud, but is a separate gr^ 
inheritance, entirely distinct from any landed property, and may be 
vested in one who hath not a foot of land in the manor (r). It may 
commence at this day by grant or be acquired by prescription («), 

It can only be prescribed for by persona or bodies capable 
of taking by grant. Inhabitants or occupiers as such cannot so 
lake, and therefore cannot so prescribe (0 ; but the parson of a 
church, dr similar corporation sole, or a lay corporation, though these 
last may have an origin posterior to the time of legal memory, or 
a person claiming in respect of an oflice, may prescribe for common 
in gross (a) ; and the mayor and corporation of a borough may 
}>rescribe in favour of all the burgessos, or a body of trustees for 
classes of inhabitants, ratepayers, occupiers, and the like who 
cannot prescribe in their own names (h). 


978. Common of pasture in gross may be either for a number M^^n^mroof 
certain or suns iiomhre^ which, as has already been explained, does ^^^f**** 
not mean without limit (<•). 

Common of pasture appurtenant for a manhor certain may be 
severed from llie land, and then becomes a common in gross, and 
it is in this form that common in gross is most commonly found (d). 

The conclusion to be drawn from the authorities with i*(;ferenco 
to common of pasture in gross /tans 7iowhre is that it is a right 
possible in law, but one which in fact very rarely exists (c). The 


(р) See further p. 524, j^ost 

<y) Co. Litt. 122 II. 

(r) 2 Bl. Com. 34. 

M Tyrringhaiiis Cast, (1581), 4 Co. Rep. 36 a, b. 

Botelery. Bristow {HI G)y Y. B. 15£dw. 4, 32 b, 83, whore wrtaiti inhabit^ 
anU claimed to proscribe gouoruUy for all luaiinor of boasts without aliegiiig 
levaticy and couchaiicy ; and see Parry v. TUmnas (1850), 5 Kxeb. 37. 

(a) 2 Bl. Com. 34 ; and see MelUir v. Spateman (1009), 1 Wins. Sauud. 339, 343 ; 
MiUer V. n after (1670), 1 Sid, 462. 

(5) Mellor ▼. Spatenian, supra; Claricsoii y,WiKtdhovse (1782), 5Te]^ii Eop. 412, n.s 
and see Parry v. Thomas^ eufiruy from whicdi it ttp])eai« that a plea of a 
grant of a right of common to a coiporatioii will not 4>e sul&cleut as regards a 
member of that corporation, but he must show that the grant was to the 
corporation for the benefit of the individual members. The same doctrine was 
^reasserted in Constable v. Nithdson (1863), 14 0. B. (N. 8.) 230. Cuin])uro 
Weekly v, Wtldman (1698), 1 W, Baym. 405. 

(с) See p. 454, atde, ** A claim of common sans nombre cannot mean a claim 
of fee^g for innumerable beasts, but for a number not ceiiain” (Y. B. 
11 Hen. 6, 22 b, Babimotok, OJ.}. See also Jlfeflor v. SpaUtnany m/;ra, 
where it was held that a corporation might prescribe for cumuion in gross for 
cattle levant and oottchant within tiie town, but not for conunon in gross 
without number, on the ground that otherwise the corporation might surcharge 

(d> See notB(4), p. ^156, ante; Bunn v. Chmnen (1813). 5 Taunt. 244 ; LincUn 
Chmralion v. uotmee Common (1867}» Ij. B. 2 Q, J^. 482. 

((^ Save's Ca«e (1641); March, 83; Welfor v. SpaUmaUf sepro; Skthles v. 
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sccT. 1 &uthoritiet, however, on which this poesibiUty in law rests, ldib% 
Common of that a right of common of pasture in gross san$ nomhre is limited 
Pastare. to a right to turn on so many cattle as the common will maintain 
beyond the levant and couchant cattle of the lord and the 
commoners (/). > , 


Katare ot 
common of 
paature by 
reasi^ri of 
fic inage. 


Sum-Skct. 4 . — Common of PtiUure hy rea$ofi of Vicinage. 

979. Common of pasture by reason of vicinage exists where the 
commonable beasts belonging to the inhabitants of one vill or 
manor have been accustomed time out of mind to stray into the 
fields or wastes of 'an adjoining vill or manor without molestation. 
It has been said not to I>e a right, but only an excuse, for tres- 
pass iff), it is, however, a right capable of being established, like 
other rigbis of common, under the Prescription Act (h). The 
principle on which common of pasture by reason of vicinage rests 
is that tho parlies interested in the respective lands over which it 
is claimed have for their mutual benefit acquiesced in the practice. 
It may be claimed by prescription, but is rather matter of im- 
memorial custom (t). The substance of the custom is that cattle 
lawfully on one common have been used to stray upon the other. 
It is necessary therefore to allege in sap[>ort of the claim that the 
cattle were lawfully on their own common l>ofore they strayed, 
which can be done by showing tliirty years’ user under the 
statute, and to allege and prove the custom to stray (j). 

Where cattle are pastured over adjoining commons with, uncertain 
boundaries it is a question of fact whether tho pasturage is in 
exorcise of a right of common by reason of vicinage or is attributable 
to a mistake of the boundary (k). 


OwiMfiiity, 980. The right of common of pasture by reason of vicinage can 
only exist between contiguous wastes, for if there be three vills. A., 
B., and C., and B. lies in the middle between the other two, B. may 


(1679), 2 Lev. 246; Stamford r. Burgu (before 1675), Sheppard, Abridgment, 
381 : and see 3 111. (]oin. 239. 

(/) Cooke, Inoloeure Acta, p. 79 ; and see Elton, Gommona, p. 27. Some of 
the oosaa where the exiatenoo of common in grass tani wmhrt has been diaonaaed 
appear to have related rather to separate prope^ee in herbege vested in the 
corporation of « borough whidi wae wrongly de^ibed in pleadings as a common 
Uddlor V. (1069), 1 Wma. Sannd. 343 ; 8Utbie$ r. Mellon (1079), 2 

I<er. 246). Compare Bhdoworih v. Torhington (IMl), 1 Q. B. 782; Benton v. 
C%«t«r1||[799), 8 Term Bap. 396. Bights of aheepwau, fbldeourse, and freefodd 
have slap bean wrongly daaaed aa righta of common in groaa, whereas Uiey ersi 
in faot teeerved righta of the lord of the manor ; see p. 463, pod. 

iff) Oo. SM. 122 a. 

I A) i Prichard r. Potoett (1845), lOQ. B. 889, and antlunities Aate etted. 

m Jontt T. BoMn (1847), 10 Q. B. 620, Ex. Ch, ; Chrht v. Tmktr (1848), 
10 Q. B. 604, and the earlier entboritiea then referred to. 

(J) See fVicAorrf v. Pandit, tufm, per Oxnnus, CJ., at p. 003 , . In (3 m same 
ease it rtae decided <m (he anfiiority of R'erbr. Spaaln (1813), tlL ^8,679, (fret 
t^ra aa enjoyment in fact has been shown evninDce of lepntetiott iaacf he 
4ppraveanmuDenMrial(|iinxnoik.«f vicinage Between ^eomittOiM,(lMtuM 
tiMHgh in some eenM niivalo, being, as resperte the number et maomidmitiA 
hx^ ]^btto end theimoth'h matter of notoHatf. •.'■''if'-.. 



' llha op Oowiuai: 

uitero<nnmon with A. and 0., bat A. shidl not intercommon witii 0. 
beomse B. intervenes (i). . 

Two private owners of estates may have a ri(^t of interpastaring. 

It is not a necessity that there* should be conunoners on both sides 
in order to give validity to a claim common of posture by reason 
of vicinage, though, where* such common erists, most frequently 
there are commoners. But such claim in a private estate must be 
by prescription, and not by custom (m). 

981. The right must be mutual between the commoners or HeoMtitrlor 
owners of the two commons. Mere rambling of stock from downs ™vta«litr. 
over which there are rights of common of pasture into downs of 

which the owner is in exclusive possession cannot be justiiied under 
common*of pasture by reason of vicinage (n). Also the intercom- 
moning mnst take place at the same time, for if one have common 
in one vill during one season of the year, and the other have 
common in the first during another season or every socond year, 
that is not common of pasture by reason of vicinage (<>). 

982. The right must have existed from time immemorial (p), or Rxiitence 
for a period which the law accepts as proof that it has so existed (q). fjJJSemoria] 

983. The right does not extend to the turning of caUIo on the Kxteatof 
neighbouring common, hut only to the allowing of cattle originally 
turned upon the home common to stray upon the other (?*). 

984. The right can only exist between commons lying oj)0n OemtnicUoii 
the one to the other, and may at any time he destroyed by a *^*®**^ 
division of the two commons by such a fence as will keep out 

cattle (s). This division, however, must be complete (t) ; and the 
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(/) So taken for granted in (1540), Dyer, 47 b, quoted in Cofnmmicmfr$ 
of Sewers r. Qlasse (IS74), L. R. 19 134, at p* .100, where J£8SKL. M.H., 

held that common of vicinage could not ejdet lietwdeu *he inhabitants of more 
than two townshipA, pariehes, or manors, and that the statement in (Join. Dig. 
tit. Common E that it might exist between two or mora manors waa a mistake 
which bad l>een corned into some of the text-books. He quoted 2 Bl. Com. 33, 
and Brtm/eildv, Kerber (1705), 11 Mod. Rep. 72, per Holt, O.J., at p. 73. But 
it appears from the armunent in Bromfeild v. Iferber, supra, that there was in 
that case intermediateland which was not waste ; and where the wastes adjoin, 
oammon of vicinage might exist lietween more than two manors or lordships, 
sp, for, instance, in a case within the writer's knowledge where boundaries 
of the wastes pf five manors or lordships converged on the top ef a high fell in 
Westmorland, and the tenants of all five manors used the whole fell iudis* 
criminately. Although in the early boSks two are usually moutloiiod, tlie larger 
number does not appear to be excluded. 

» (m) ^mts v. Jtohip ( 1847), 10 Q. B. 020, 035, Ex. Ch., and authorities there cited, 

(fi) Neath v. BllicU (1838), f Bing. (x. a) 388. 

(o) Anoft.* eupraiper BjllDWXX> d. ; Chrk*t v. Tiffker (1845), 10 Q. B. 804, 

\p) (rase(ld84), 4 CSo« Bep. 36 a, per Wuay, U.J., at p. 38 a, and 

f Cooket, Indoaore Aots,p. 31v 
(g) See pp. 488 st seg., poet. 

trj Oe. lAtk 422a; Jm/es v. BMn^Mupra/ Olarke v. Tinker, mspra; Prichard 


jKmsi V* itqmi. 

Wlvm mm of two adjoining oamin^iif with oommcai of tiem was 
and feoeed^ by the oimrol the soil, but a paf^gawas left open 
' lor ^ otSiiiiiio that the ca^ 




m 

tan. 9. 
Common of 
Ptstore. 


LimitAtion 
on right. 


KeftombUnce 
to common 
appendant or 
appurtenant. 


Rigbta not 
•tHotly 

of oouiniou. 


COMWOVS AKD RiOBTS <Mr COHKOM. 

passing of an Inclosnre Act and an award thereunder patting an 
end to the rights of common over one common do not of them* 
selves put an end to rights of common by reason of vicinage-which 
previously existed (a). When the ihclosare is completed, and the 
adjoining common is completely fenepd off, the right of course 
ceases. ' 

985. The right is subject to the limitation that the commoners 
of neither of the commons shall turn on their common more beasts 
than their own common will feed (h). 

986. The right of common by reason of vicinage has many 
points of resemblance to a right of common appendant or appur- 
tenant, and when a user of common is claimed by reason, of vicin- 
age, but offending in some of its circumstances against the foregoing 
rules, it may be found that such user, though iiad as a common of 
vicinage, may be good as a common appendant or as a common 
appurtenant (c). 

Bvn«SKrT. 5. — I)istinctif)n hiwftn a Jlu/ht o/ Common of Panfure and th^ RiijhiB 
of Hole tyr Several Vesture and Ihrhafje and of Hoh or Serrral Pasture, 

987. Tim rights of pasture which have been so far doscribofl 
are rights of common, that is to say, rights of pasturage which are 
oxorcis<Hl in coninioii w^ith and without excluding the owner of the 
soil; but otl»er rights are frequently found to exist over commons 
and commonable lands which, without giving any interest in the 
soil, exclude the owmer of the soil from all enjoyment of some 
particular product of the soil, and are therefore not in strictness 
rights of common, though for practical purposes they are of that 
nature (d). 


could stray fnun oiio to the other, the common of vicinage wnn not destroyed 
(f/'./Zc/f V. (1811), 13 East, 34S); see Cimwafs {Sir John) Case. (lo72), 
j>ver, 318 b, 

(a) V, Pearcy (1835), 1 Bing. (n. C.) 556; Chrke v. Tinker (1845), 10 

Q. B. 604. 

[h) Corhet'a {Str Miles) Caae (1584), 7 Co. Rep. 5 a ; and see Prirhard v, Pofvell 
(1S45). 10 Q. U. 589 ; Commissioners of Sewers v. Olasse (1874), L. R. 19 Eq. 134, 

(r) Cooke, luclosure Acts, p, 33 *, see also Hollinshed v. Walton (1806), 7 East, 
485, where it was held that the owner of a tenement may have two distinct 
ruyhts of common for his cattle levant and oouchant upon such tenement upon 
ditfoi-ent wasters in different manors under several lords ; and tlierefore an 
allotment under one Inolosure Act in Ijen of his right of common upon one of 
such \ni 4 |ea will not do ifway with or Iwew his claim for an equal allotment 
with other commoners under a subsequent Act for inclosing the other waste, 
it would appear to bo otherwise if the different wastes hiM been originally • 
holden under tlte same lord. 

(d) Co. Litt, 122 a : “ If a man claim by prescription any manner of common 
in ano^er man's land, and that die owner of the land shali be excluded to have 
pasture^ estovers, or the like, this is n prescription or custom against the law to 
exclude the owner of the soil, fer it is against the nature of this word * common,’ 
and it was implied in the first grant that the owner of the soil ahohld take hk 
reasonable profit there as it hath been adjudged. But a man may presofioe ot 
allege a custom to have and enjoy solam vesiumm feme from such a my to such 
a day, and hereby the owner of tiie soil shall be excluded to pasture or fised 
there ; and so he may prescribo to have sepataiem pasturam and exclude tine 
owner of the soil from feeding there ” ; and tm Hunter, Open 8paoe% p. 78L 
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lURt H—DiFFXiiKNT Kinds or Uiaffn or Cohmon. 

These rights, s^hieh are various, may be classiiiod according to 
fte extent of the products taken as a right of sole or several vesture 
and herbage, and a right of sole or several pasture. Each right 
may be enjoyed either daring tne vrhole year or for a limited period, 
and while they are enjoyed.exclade the owner of the soil from any 
enjoyment of the partidhlar right (e). * 

988. The right of sole vesture extends to the enjoyment of the 
corn, grass, underwood, sweepage(/), and the like, but not to houses, 
timber, trees, or mines, or in any way to the land itself. Those 
who enjoy it may bring an action of trespass against anyone 
entering upon the land (g), and may let th» vesture reserving 
a rent (A). 

A prescription to take all of a particular product, as all the 
thorns growing upon certain land to be consumed upon a inessuage 
and three acres of land, is good (i). It is clear, therefore, that the 
right will include many of the products which, if a right of connnuu 
existed, would come under the heads of turbary and estovers (./). 

989. A right of sole pasture may exist during the whole year (A)* 
or during part only of the year (/). Even where the right exists 
during the whole year it does not exclude tho lord from all the 
profits of the land; for he remains entitled to the trees and 
quarries. Sole common of pasture means a right of pasture for 
the commoners sole as against the lord, but in common between 
themselves (m). 

Sole pasture is not so wide as sole vesture, being the right to 
take everything growing on the laud hy the months of the cattle 
of the persons entitled, but not otherwise. 

990. Ab the lord is excluded from the pasturage either for the 
whole year or for the period during which the right exists, the owners 
of the right are under no restrictions as to the 'attle they turn out, 
except such as they or their predecessors may have made; and they 


{^) Co. Litt. 4 b, 122 a; Dovffflasn v, Kendal (1610), Cret, Jac. 2.'i6. Tn manr 
aes there is little doubt that cattle^tes, as to which see p, 47:4. 
the nature of a sole pasture, the lord being excluded from any right to the 
pasture iRigg v. LorwiaU (Earl) (1857), I II. & N. 923, Ex. Ch.). 

(/) /.f., all that comes m the sweep of tho scythe (ihuL, at p. 5, VI). 
to) Oo. Litt. 4 b. * 

(A) Ibid. 47 a. But such a licence oftlettlnp: must Ijp by dond (AUrdc v. Datler 
(1619), Oo. Jac. 574 ; HoMm r. Robins, supra). 

^ it) Dawglass v. Ktndcd, supra. 

\j) As in A. ▼. IVarhworth {InJtahitanta), supra, where tho freemen of Alnwick 
haa the right, in addition to jtaturage rights, to dig and cut peat, furze, tunroH, 
and bushes for their own tuie. and to iiniestone, slates, and frcosbitie in Hie 
open quarriee on the moor, ana these rights were expressly held not to bo rights 
of common* 

i f*) JSfoife'tMv. 28attiul.31flf, 824; Av. n'arhmrlh[fnhabiiant*) 

181SV 1 M. A 8. 478 j and bm Potter ▼. HoHh (1609), I Vont, 883, 396 ; Joim *. 
Ikh^ (1837), 6 Ad. A £1. m-, Wdeom ▼. Upton (1840). 6 *L A W. 636. 
Shis Mopotitioii was onco doubtad (ifoHh v. Ow (1667), 1 I^v, 2*8). 

A) Uwr. Otm (184$). 6 C. B. 6^; and oompare tt'right v. Hebert (1723), 9 
StoA Bap. 66. 

(«) JoSlc Wmrr (BorO v. Miht (*98J), J7 Oh. P. 586, 68T, a A. 
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are not confined to cattle which are levant and ooncbant n|toQ 
their own lands, and the rights may be let or agisted {«). 

It has been suggested that the joint owners of the sarfaee or 
pasture may have the right of feeding an tmlimited number of 
cattle (o). A measure, however, is usqally^ provided either by bye- 
laws (p) or by the custom or usage which gives the property m the 
herbage. 

991. All of these exclusive rights may be claimed either- by 
an actual grant or by prescription (q), and consequently by user 
which will establish a claim by prescription at common law, or 
by lost grantor under the Prescription Act(r); and it should be 
borne in mind that, in order to establish a claim under the latter 
Act, it is only necessary to show that the benefit claimed has been 
enjoyed by the claimant for the requisite period as of right, and not 
by pcimission, and that the right claimed is one which could have 
a* legal origin by custom, proscription, or grant, although the 
claimant may have proceeded upon a mistaken idea as to the 
nature of his right (a). 

992. The existence of an exclusive right to take the forecrop of 
a piece of land in other persons does not prevent the owner in fee 
simple of the land from suing for damage to the subsoil by a 
stranger done at a time when the persons exercising the right have- 
possession of the surface (6). 

993. The exclusive right of pasture is frequently vested in a 
corporation for the benefit of burgesses, inhabitant householders 
etc., of a town (c). 


(«) Hoakini v. (1671), 2 Saund. 319 f, also reported $ub non, tJupkim 

V. Ki>biit»oii (1671), 2 Lev. 2. See too J1 e/conie v. Cpton (1840), 6 M. ft W. 
A36, wtuck decided that a sole and eevenl herbage and pasturage in mss which 
had been proved to exist might be assigned as a valuable interest and demised. 

(o) See Elton, Commons, p. 38, mioting Bemll v. Jodrdl (1788), 2 Term 
Kep. 41 d ; Btmmi v. Ghwter (1799), 6 Term Itep. 396 ; and IwtU v. .Afann (1842), 

4 Scott (n. k.), 342 ; but the hrst-mentioned case is no authonty on the eubjtMt, 
wbioh is not referr^ to in it. The case of Mdlor v. Spateman (1669), 1 Wms. 
Saund. 343, was treated by the court as a case of common in gross vested in tbs 
corporation of Derby for the benefit of the buigeesea, and it waa h^ that the 
prescription must be for cattle levant and oouwant within the town ; but it is 
not improbable that the right was one of aole pasturage. See Johnten v. Barutt 
(1873). L. B. 6 0. P. fi27, £x. Ch., prr Bi.aokbdhn, J., at p. 332, diaonssing 
& V. Ohurchffl (1823), 4 H. ft 0. 73Q, where a right of sole pasturage was 
spoken as a right of common. - It this theory that the right waa one of sole 
parinsags be oorreot, Mdhr v. Spatman, iupra, would be an authority against 
^ pnMboaitaoit that the right con be unlimited. * 

(p) m» JamM v. 2'iite^ (1833), Oo, C!ar. 497 ; Btetler (Wart\ v. SmitA 
{imh Chii 177 : TVnfeay v. Jumti (1638), 4 Tin, Abr. 306. 

(o) Ob -litt 4 b, 122 a i and see note (h), n. 461, ante. 

M 2ft8WiU.4, a.71. 

(a) Dttn r<irr(B4V(| v.lCilM(mi),170h.I>.3S6,aA..wh8nijdw4Bija«ftiat 
wss shiato pwvs open eajtMpfneat of a right to ent sad eorqr wMiy litter 
lengthened pwiod, but hM- always axeNMod the rig^t undwt ttUallitt. 
idea ttiat he and i^wcomaasnerswera antitied to do so under a dsoeo.. » 

' (h) CcB V. OItu (1848h (ft. «.) 333, when tho rifthte •*. 

iBewchoixcumstanoeaaraittlnooaaidsnd. 

(p} A T. CbwtAitt,4tq/m0u» t icepowdwttputyottiaghan lar..dlije- bftif i | i iy| { . 



-'. 4NM* -Is <me oftse a costom .%m proved tor (he tenaats^,^ a r« 0 T. 3 . 
isaoor to have the eole pasturage ol laud ytet.Jjamuias DayV-ood Cemoaof 
the lord, vho had the place eatirely to himaell till that titae, VM - 
then restricted to a right to* lam out three .horses, l)eing thus 
reduced to the position of a commoner on his own land, the effect aeidast knd. 
being that when he turned *on more horses than he had a rlghtr to 
do a commoner was held to be justified in distraining the sur> 
charge, which he could not do unless the tenants had the exclusive 
right (d). 

Sub-Sect. C. — Foftlage and Foldcouret, 

m. There are two other rights of taming out stock on Iho land AigbtooT 
ot another, which in their origin were not rights of common, bnt, 
like sole*or several pasture, have been sometiiiies confounded with 
them, and, therefore, may he dealt with here. They are known as 
foldagc, or faldage, or free fold, and foldcourse, and wore originally 
reserved rights of the lord of the manor, though the hitler is 
now considered to be in some cases common appurtenant. 

996. Foldage, faldage, free fold, or frank foldage (faldagium) is a FoUlnge. 
right of the lord of the manor or other person to whom it has been 
granted by the lord to have tlie sheep of the tenants folded on his 
land at night for tlie purpose of manuring it («?). The term is also 
used in parts of Norfolk for the customary fee paid to the lord of 
the manor for exemption from this duty (/). 

Johnson V. /?eirweff (1873), L. R. 8 C, P. 3S27, Ex. Ch. (the corporation of Colchester 
for the free biirgesaeM, limited by a bye* law of the corporation in the reign of 
Elizabeth to Uiree head of great cattle or ten sheep for each burgrina) ; /ir v. 

Teivkesbiirff Trustses 13 Eoat, (a common vested in truatoea under an 
Inclosure Act whore, before the paasing of the Act, the resident burgesses and 
the occupiers of certain houses in the borough were entitled to rights of common 
for their cattle) ; R, v. Watson (1804), 6 East, 480(theooi7>oration of Huntingdon 
seised in foe of common lands which by custom ,we**e annually stocked by 
resident burgesses who desired tcj stock, aocoidfng to, a (tint fixed by a leot jury 
(burgesses) under the control of the mayor, those who <iid not stock receiving a 
money payment provided by thoae who did) ; Cox v. Giue (1848), 6 0. B. (m. a.) 

53:1 (land* at Derbv held in fee and the owners entitled to the forcKsrop and 
possession from February 14 to July 6 in each year, the burgesses and froemoii 
of the borough of Derby having exclusive possession during the remainder of 
the year for turning thereon horses, cows, sheep, and calves). 

(d) ^Krntitk v. PargiUr (1608), Cro. Jac. 208. A conuaoner it not entitled to 
distrain the cattle ol a lord who surcharges ; see p. 317, post, 

le) Spelman's Glossary, p. 210; Shaipe v. Btchmoun (1687^ 2 Lut 1249 ; 

Dsnkman v. AUtn (1688), 2 Vent. 138; Mason (16U), 2 Browiil. 83, 

197. ** Faldage is a custom in Norfolli and Suffolk Ibr the owner of sheep to 
put them into the lord's land and fold them there, for which convenience the lord 
finds the hurdles and prepares the fold ; . but the word * faldage.' in law, will not 
imply all this without alle^g tlm custom specially *’ (Woolryoh, Comiiions, 

L 223). It was decided in Sharps r. Becktmwe, supra, that a prescription to 
ve foldage cannot extend to depifitnriiig the sheep of the person who claimed 
under the presoriplaoii, because ** the nafurs ol foldage is only to have the 
idmep* bnt wA my own, Iddsd in lay Jaade in the nid'ht-time. It is true that 
he hath preeoi9N4 Hkewise for a ,|oldeei»ie* which u a sheepwalk or ieeding 
lor dieepf ia incouRetaat^wilih foUage, for that is a liberty to have • 

baotlwr man'b dtamfolded mi my « foldcouiee te ip have pasture 

te v A eertoh wqib^ of my own Aimp en imctber man's Unair WWd;, quoted 
WwiiUama, Bightdnf Owmon, pp. from Nelson'i tamsmioiik 

V'i^h^i SedLwithlaraiii, AnmmitXena^ , : ^ 
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the ri^ht of foldage or free fold, or of having the benefit of the 
sheep of the tenants to«imanure the lord’s land, is one which can 
liardiy be said to exist at the present day (g)* It is only necessary 
to refer to it briefly, because it is clo^ly connected with the right of 
foldcourse, wliich still exists, and with which it has been sometimes 
confounded (fe). ' 

997. Foldcourse, on the other hand, is a right of feeding sheep 
or a sheopwalk (i) which grew out of the ancient right of frank fold- 
age, and could not exist except in cases where the lord of the 
manor or other lord paramount claimed the right of frank 
foldage (/c). It is called in the old books libertas faldagii et cursua 
oriiim (0, and is sai^ to be a compound right, namely, for a man to 
liavQ a fold of his own on certain land or on bis own sub-manor, 
and a right for the sheep so folded to run for pasture over the com- 
nioiiablo grounds of the manor or superior lordship (m). 

Tlie owners of tlio right are sometimes referred to as flock- 
masters (//), and the right has been said to be not properly a right of 
common, hut something reserved out of the original grant by the 
lord(o). The general tendency of the cases, however, has been 
to regard it us a common appurtenant where it has been granted 
away by the lord, and tliis has now been clearly settled (/>)• 

8kct. 3. — Common of Turhai-y^ 

998. Common of turbary (q) is a right of diggmg turf or peat in 
another man’s ground for fuel in the commoner’s house. 

AVlielher it can be appendant is a matter of dispute (r), but if 


(v) Tlie duty uf the tcuiant to fold Ills sheep on the lord's land has been 
doliivod u« /ulda\ or suit of fold (Spelmaii's Glossary, 3«6i’oce *'Paldagiuni,'’ 
p. iilO). 

(A) Soo AVillittins, lii^hts of Common, p. 27*1, for early cases relating to 
tho right of the lord exclusively to have a sheepfold in the manor or viU, 
showing iluit the right was one which could be iiiaiutuined, 

(i) »Seo v. lifchemnoe (1687), 2 Lut. 1240. 

(k) See AVillinins, Nights of Common, p. 277. 

(/) rnmani/ and Leadrt^a Ca$e (1688), 1 Jjeou. 11. 

(rAil Williams, Nights of Common, p. 277. Lord CoKX states that by a grant 
of a xoldcourso or the like lauds and tenements may pass (Co. Litt 6 a) ; and 
in a note on this passage Hargrave and Biitlor state : ** Here * foldcourse* seems 
to be understood for land used nsa sheepwalk ; but the word has various other 
senHos. Sometimes it signifies land to which is appurtenant the sole right of 
folding the cattle of others ; sometimes it means merely such right of folding. 
It is also used to denote the right of foi^g on another's land, which is called 
common nf foldage.’* ' 

fn) Oot^e, Inclosure Acts, p. 28. 

(o) Ivattv, Matin (1842), 4 Scott (k. R.), 342, per Tindal, O.J., at p. 365, who < 
was not prepared to say that the law which impeded the restiictioii of levancy 
and couchauoy would apply to a claim of this nature. 

(p) JiMnaon v. Dnleq) ^Singh (1879), 11 Ch. D. 798, 0. A., cdting and dis- 
cussing aN the earlier oases, irndudiug Musgrave v. Cave (1742), Wmes, 319 ; 
Sp(toner V, Ikiy and Ma^wi (1635>. Oro. Oar. 432 j and Ivait v. Mann, eupra% See 
also Afrooh v. (1793), 2 Hy. lil. 224. 

(y) 04)mmon of turbary i^esombles common of estovers in almost all its 
intents, so that casea xdahng to the one ri^^t are frequently quhted and 
treated as uutlionttes ooiioemiiig''the nature A the other. As to approving 
againet common of turbary, see p. 508, post. 

(r) Tho argumcuU for and against cemmen of turbary being appendantaie 



^AKT j^OS OF ItlOttlf OF OoMMOI^. 4dS 

appendant it moat be appendant to an anoint messaage witiud *• 

the manor. It may be appurtenmit to an ^peieot messuage either Ceoumaef 
iKithin or without the manor, or may be appurtenant to a modem Twbuy. 
messuage if there be a specific grant. The right passes under a 
§ptnt of a house and its appurtenances (a). Where the right is 
limited to a specific quantity it may also 1 m a right of common* in 
gross (b). 

Common of turbary from its nature can only extend to grounds 
capable of producing fuel (c). The right may be either to take 
turves or peat from a peat moss or marshy ground or a right of 
paring the surface (d). Sometimes a right is claimed of paring 
the turf (e), but where the turf is fit for pasture* this practice is of 
doubtfunegality. 

999. The turves must be expended on the premises to which Bxi«nto( 
the right is appendant or appurtenant, and this even though the 
quantity is certain (/). 

A claim in respect of a tenement to cut and sell turf is bad (fj ) ; 
and a custom to take turves covered with grass to be spent upon 
the tenements of the copyholders for the purpose of making and 
repairing grass plots in their gardens and for improvements tliereiu 
is unreasonable and uncertain (h). 

1000. Inhabitants and occupiers cannot prescribe for a right of Who maj 
common of turbary (i), but it has been said that a freeman may 

have a right to take turves for his own use (/;), and a mayor and 
burgesses may prescribe to have such a right of common for 
themselves and the inhabitants of the town (1). 


stated on p. 4C6, port, in dealing with common of estovers, which in its nature is 
closely allied to common of turbary. The point is of less importance than 
formerly, having regard to the greater latitude allowed in pleadings and the 
extended powere of amendment. 

(a) SoltMi V. Dullodc (1684), !i liOv. 165. 

\b) See Brown v. Tucktr (1610), 4 Leon. 241 ; Cooke, luolosui'e Acts, p. 37 
(eetovere). 

(c) rtartUm v. Underhill (1850), 16 Q. B. 120. 

(if) See Elton, Commons, pp. 06, 07 ; “ Turba differs from lleetia (flogs) 
in this way : the former is dug out of the body of the ground ; the latter is 
skimmed u‘om the eurface. Both are need for fuel in marshy regions '* (Spel- 
man, Olossary, tub voc.). The right of paring the surface is exercised on dry 
heaw. » 

(e) See Wilton v. Wiilet (1806), 7 East, 121 ; and compare liubertion v. Ifartopp 
(1889), 43 Oh. D. 484, C. A., thoimh in tfakt case the property over whidi the right 
was edaimed included a good deu of heath land. 

» (/) Hayward v. Cunuington (1667), 1 Lev. 231, where the right was to take 

as much turf os two men could dig in one day. 

(y) VaJmtint v. Penny {drea 16M), Koy, 145. 

.(A) ir»fN>n V. Wilki, tupra, per Lord Eujui’bobouob, OJ., at pp. 127, 128. 

A onstom, however uioient, must not be indefinite and uncertain. A custom 
of this desoription ought to have some limit, but here there is no limitattoo." 

(f) ff/y (Dean and Chapter) v. iromn (1741), 2 Atk. 189 ; ll'tffnitson v. Uayarth 
(l847),i2Q.B.»87. 

{k) B. V. ITarhttwrfA {tnhabUaMU){iMl3), 1 IL & S. 473, where, hewever, emne 
atleaetalfite liahte dmmed were had not to be rights of co mu ioB. * 

> (6 Whitt V. CUsMsa (1673), Ereea. {x. a.) 134. Con^pan S, r. Wm-kwortk 
{InMilauti), tupra, , 
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Sect. 4 * — Common of Eitoxrers^ 

. ' 

1001. Common of estovers (m) is the profit which a man has miho 
soil of another to cut or prune from his forest or other wastes wood 
for his building, inclosing, and firing or other necessary parposes(w). 

Whether this common may be appendant is a matter of donht. 
Some authorities assert that it can, and in old cases reference is 
not infrequently made to common of estovers appendant (o). 
Modern writers, however, consider that common of pasture only 
can be appendant (p). 

Common of estovers may be appurtenant or in gross, but it can- 
not be by reason of vicinage, as the reason which allows common 
of vicinage does not apply. , 

1002. The claim must be in respect of an ancient tenement, and 
the wood or underwood taken must be used upon the tenement to 
which the right is appurtenant, for even if a man have a common 


(ni) For the derivation and meaning of the word, ere note («), p. 447, Bvftra, 

(») Bract. 136. The use of coal and the disuse of cottage ovens for baking 
has materially diminished the value of rights of turbary and of estovers in 
modern times, so that in moat of the recent cases stress has been laid upon the 
value of the rights more in connection with the farm than for fuel. 

(o) Woolrych, Eights of Common, p. 76; Cooke, In closure Acts, p. 33, Lord 
Coke (Co. Litt. 1 21 b) cites a case from Lib. Ass. 3 Edw. 3, c. 9 ; Thus common of 
estovers or turbary cannot be appendant or appurtenant to land, but to a house to 
be sjieiit there,” to illustrate a proposition; but see the following quotations 
from another case in Y. B. 11 Hen. 6, lib: “If a man hath, time out of 
mind, had common of eatovei’s in a certain place to be burnt in such a house and 
to mend the old houses and the old hedges, this is not common appendant, but 
common appurtenant ” (cited in 4 Yin, Abr. 389); and **if a man prescribes to 
have common of estovers to his freehold, iciliett a house, he cannot prescribe 
to sell the wood, for this cannot be appurtenant ” (cited ibid. 391). 

(p) See Elton, Commons, p. 88. Elton bases his opinion on the indiscriminate 
use of “ appendant ” and “ appurtenant” as the translation of periinens in the old 
writers, on the references from Vin. Abr. nven in note (o), supra, and also on the 
fact that If the law had presumed a grant of common of estovers (and other desciip- 
tions of commons) on every ancient feoffment of arable lands, in the same way as 
common of pasture was made appendant to the freeholders’ estates, the two rights 
would be found to exist together in almost every waste, which is not foiyid to 
be the case, notwithstanding the frequency with which the lords of manors in 
early times granted the raht to their tenants or aoouieaeed in Ihe growth of a 
etistomlotakeit. See too hiteherbe^ Beading on the Statute *^£bcteii&Mknen],” 

1 9 : ** Moors, hoaths, and wastes go in like manner aa the herbage of ihe towns (tl^ 
pastures of the township or vill) ; lor the lord^s tenants have common in all 
outgroi4^a with their cattle^ hut the^ shall have no wood, thorns, turves, gorse, 
ferns etc., but by custom or else special words in their deeds ” ; and in Urant v. 
Chmntr (1809), I Taunt. 483, where it was dedded that there could be no approve. • 
mentagunst common of turbary, and thequestioq was argued whether the r%ht 
of approvement was derived from the Statute of Merton or was a common mw 
right oan&med hr the statute, Lawkencs, J., said at p. 447 : At oommon 
law the lord might perhaps inolose against common appeiidantk,yiiteh iras not 
an exfoew grant, but wasmteroised where the lord granted arabt# land to 1^ 
held of himseU, butJt dosi ^iot follow that he ooida approve 

S nt Kow, must not^wmonon of tarbair neoeesariiy Wgndit?*^ iimd'^^ 

I opinion Lord 

ll^e^aame piinciples wooJd to common of estovers as te Of 

lurbory ; and it wmdi theselDce seem that nox^bls of common 
of psafare can be appsiMiirt ia the true esBje of the iroiL - ^v- v 
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$£M .'Kktik' or or Oommok; ' 

of this natnre grant, he cannot Imild new hottBee and exterid liis «*ot. t. 
r%hts to these (f). • ; , OOBottifiiof 

An alteration or rebuilding qf a house will not destroy the right, Sitonn. 
providt^ that no prejudice accrues to the owner of tlie wood by thO 
idteration ; but if a house ^be enlarged, the right shall remain to 
the old chimneys, and Ihe estovers cannot be employed or spent* in 
the part newly added ; and if the character of the right be altered 
so as to increase the burden on the owner of the wood, as, for 
instance, by converting a hall into a kitchen or maltbouse, the right 
will be lost (r). 

1003. A right of common of estovers must not be confused with DiitinetioB 
the right of botes or estovers given by the law to all tenants for life ’'‘sbt of 
or for years of freehold lands, and to copyholders upon their *•*''**•■ 
customary tenements, for the repair of, or for use on such lands or 
tenements, and to be taken from the lands themselves, and not 

from the waste («). The characteristics of the two rights do not, 
however, appear to differ materially. 

1004. Unless the right claimed is for the repair of a bouse, the Extent <>f 
commoner, as a rule, is confiue<l to the taking of underwood, shrubs, righu 

or loppings or trees of little value, such as birch, willow, and 
alder (f), but the right to cut down ouks may sometimes be vested 
in him (a). 

Under the common law right of firo-hote the rule is the same, hut 
if there has been an express grant of fire-bote, timber may be taken 
if there is no underwood to satisfy the grant (f*). 

In many cases the common must not be need except in places 
marked out by the owner of the waste or his bailiff, and the 
commoner will be liable for trespass if he takes any estovers without 
6ui)ervieion where such a restriction exists (c). 


( 9 ) LtMnT* Cttte (1602), 4 Co. Bep. 66 a ; Fite. Nat. jii-ev, 160 H. 

(r) LuUr^i Com, ttipra; Brown and fucktr't Ca$e (1610), 4 Looo. 241 ; and 
other cases to the same effect referred to in Hall, Profits a Prendre, pp. 321, 
323. It was held in Arundel (Counteu) y, Steere (1604X Cro. Jaa 2d, that a 
pteacrip^n to take estovers to build new houses might he good, but that 
decirian is in conflict with many other authorities, and cannot now be 
cslied on. 

(*) Litt. 41 h : " Note that to every tenant for life the law as inddent to 
ids estate without provision of the party giveth him three kinde‘'of eetm-eri, that 
is hmU^boUi whidi is twofold, via., eetoverium colifirandi et ordAidi, plovyh-hute, 
that is, etUmrium ttrandi, and, lastiy, lipy-bote, a«)d that is utomn'vm tUmdendl, 
and- tiiese estovers must be reasonable, eetontria ratunuiMia, And these the 
lessee may take upon the land demised without any assignment unless he lie 
* restmkked hy spoouiU covenant. . . . And the same estovers that tenant for life 
may have twant iot years sbaU have.” 

(h Bao. Ahr. tit (Amimon, A; Annn. (1672), 3 Leon. 16 ; and comporo Be la 
JFmr (Barf) V. JU%r(1881). 17 Oh.' H. 636. 0. A. 

(a) SuMaemd JBrtmi'e 00*4(1666}, 2 .Le<«. 200 . 

Anaa., tufra.' A leeaeemr lim Os years cannot take fuel hut of hushes 
mm imall woo^ and iwl of timh>6lr1teeee (^ehienan v. Peaeoek (1332), 0 Bing. 

v. ifMaA (1826), 6 E 4 0. iV7i If, however, h# hid an express 
t of fiM-bets, he might hdte gtesl 1 nfil| 7 >M»npare FUhtt;%. EVim (1688), 8 
,Eeit 266 «‘'’ • 

. .^.J ElUn, OouaBOlili p. 86 ; and eomj^ 8 Co. Inst fillMEsawoed, Foreet 
35(ll^^Jpv48,»f*«riBf to 6 0e.Bep26, ^ 
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Estovers may also extend to taking gorse, heather, or 

bracken, and similar growths. They do not extend strictly to 
fodder for cattle, but the right to take heather, fern, or bracken, 
and long grass, that can be mown or cut for litter, has been estab* 
lished in several comparatively recent cases (d). 

L. * 

1005 . A claim to estovers, in order to be valid, must be made with 
Bome limitation or restriction, either by reference to the necessities 
of the tenement in respect of which it is claimed (e), or by defining 
the quantity of the profit to be taken, as, for instance, a right to take 
BO many cartloads of fuel (/). 

The estovers taken must be spent upon the premises which give 
the right to take them, and, unless the quantity to be taken is fixed, 
cannot be used independently of those premises (<;). So, utaleas the 
quantity is certain, they are inseparable from the premises which 
gave the right to them, and under a grant to a tenant for life of 
Bullicient estovers to be burnt in a house the right will pass with 
the house to the remainderman {h). 


(d) Smith V, Browrdcw (Karl) (1869), L. B. 9 Eq. 241, whore the claim eetab- 
liHhod was for common of pasture and pannage and a right to cut so much 
fui'ze, grass, and underwood as might be required for the purpose of fodder or 
litter for all commonable cattle and swine levant and couchant on the tene- 
ments, and for fuel and other purposes of agriculture and husbandry necessary 
for the beneficial and profitable enjoyment and use of tlie tenements ; Warrif^ 
V. Qimn'B College^ Oxford (1871), 6 Cm Apj). 716, where the freehold tenants of 
a manor were declar^ to be entitled to a right of common appurtenant to their 
freehold lands held of the manor to cut turf for use as fuel m their dwelling- 
houses, and to cut such furze, gorse, and fern upon the common as might be 
required for fuel to be consumed in the said hereditaments, and for the purpose 
of fodder and litter for cattle lovant and couchant on the same ; la Tf arr (Earl) 
V. Miles (1881), 17 Ch. D. 535, C. A., where a prescriptive right of cutting and 
carrying away bracken, fern, heather, and litter sumcieut for the manurage, 
improvement, maintenance, sustaining, repairing, and amending the com- 
moner’s touement was established ; and see HoUinehead v. ira^fon (IS06), 7 
East, 485 ; RoberUrm v. Hartopp (1889), 43 Ch. D. 484, C. A. 

(c^ Clayton v. Corby (1843), 5 Q. B. 415, per Lord Denmak, C.J., at 
pp. 419, 420 : ** Again, in the case of common of estovers or a liberty of taking 
wood, called in the books house-bote, plough-bote, and hay-bote, such liberty 
is not wholly vague and indeterminate, out confined to some certain and definite 
use. The like of common ol pisesry. The nature of these rights is thus oom- 
pc<udiously,but, we believe, accurately, given by Mr. Justice Blackstone (2 Com. 
33) : * These several species ol commons do all originally result from the same 
neoessitv os common of pasture, viz., for the maintenance and carrying on of 
husbandry, common of piscary being given for the susteuanoe of the tenant's 
family, coroniou of turbary and firo^o^ for his fuel, and house-bote, plough- 
b(»te, "oayt-l)ote, and hedk^^bote for re]»uring his house, his instruments of 
tillage, and the necessary fences of his grounds,’ that is, for a certain and 
definite purpose.” Compare Cheater/ield (Lord) v. iTarm, [1908] 2 Oh. 397, 
C. A., }ter Oozbnb-Habdy, M.B., at pp. 410, 411. . 

(/) See I>e la IFarr (Earl) v. Mile$^ supra. 

(g) l^rvAroke's (Earl) Case (1636), Clayton, 47, where a commoner having house* 
bote cut down four trees for the purpose of repairing the posts that sustained 
the mud wadis of his house, anRl the wood proving unfit for the purpose, it was 
held that he oould not eschange it for other or enlarge the house with it, or 
board up the sides of the mud tmls. But it is doubtful whether this case would 
be now followetl, as it would seem that the purposes for which 
intended to apply the wood were substantially those for which 
been granted, namely, the repair of his hmae. 

(A) Case (ie0S)i $ Ce. Eep. 51 a, 54 Si 


the oommmier 
^ ri^t be4 
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It haa been said that if a man have reaaonable estovers, asheaM* 
bote, haj'bote etc., appendant (t) to his freehold, they are so entire Oonmonof 
as they shall not be divided between coparceners (jf). Bstcwts. 

The roles referred to under ‘the head of turbary that the right 
can only be claimed by persons cabbie of taking under a grant, and 
that inhabitants and other ffuctnating bodies cannot sustain a claim, 
apply equally to common of estovers {k). 

So the right can only be exercised on such parts of the waste as 
are capable of producing the necessary product (f). 

1006. The right to take the whole of a particular product, as ell Right to 
the thorns growing on a particular waste, though it may be estab> ^ 
Hshed, is not a right of common, but an exclusive right of the same ^ ™ ' 
nature as a sole or several pasture (m). 

1007. The necessity for using the right in connection with the How for 
tenement to which it is appurtenant has sometimes been alleged as 

a reason for this right not l^ing exercisable in gross, but where the 
quantity of the product to be taken is certain, as, for instance, so 
many cartloads of wood for fuel, there seems to he no reason why a 
prescription for that quantity should not only be good as a right in 
gi’oss, but, if appurtenant, also severable from the tenement to 
which it was appurtenant. The principle applicable to other 
descriptions of common, that it may be so severed when no extra 
burden is thrown upon the owner of the land by the severance, 
would apply (a). 

Sect. 5. — Common of Pincary^ 

1006. Common of piscary (a) is a right of fishing with other Katun of 
persons in another man's water, and does not differ from other 
rights of common (b). It may be either appurtenant or in 


(i) But whether appendant should not be appurtenant, see p. 466, supra. 

\j) Co. Litt. 164 b. Lord Coke further atatea that \<We an iiihentanoe is 
such that it cannot be divided the eldest sister is to have the reasonable 
estovers etc. where they are not certain, and the other sister or sisters shall 
have an allowance of the value out of some other of the inheritanos, or, if no 
recompense can he given, that each shall enjoy the right for a time, whereby 
no prejudice can grow to tbe owner of the soil {ibid. 16d a). 

(Jc) See p. 468, atUt; Selby v. Itohiuion (1788), 2 Term Hep, 75.S ; Willingah 
v; Maitland (1866), L. B. 3 Eq. 103; Chilton v. Lomlm Corporation (18781, 
7 Ch. P. 738 (the last two cases relating to the right of “ lopwood” lor Juel iii 
Epping Forest). 

(0 Peardm v. Underhill (1880), 16 Q. B. 120. ^ 

(m) Jhwgla*$ v. Kendal (1610), Oro. Juc. 286; and oamparo 11. v. Warhoierth 
(InhaMtanU) (1813), 1 U. & B. 473; Bean v. Bloom (1774), 2 Wm. Bl. 926 ; see 


p. 466, ante, 

(n) See Coohe, Inclosure Acta, p. 37. Elton, Commons, p. 87, indorses this 
view. Bee note (/"), p. 466, </nte ; note (fc), p, 828, post. 

(a) Common of piscary must be distinguished from a free or a several fishery, 
which is not a ti|^t of common, but is sm exclusive ri^t of fishing from which 
the owner of the soil may be excluded, and in which the ownership of the soil is 
fiwquently in the ownnehip of the fldterr. The distinction between the two 
mhta is clearly drawn in Malcelmton v. O’Pm (^1862), 10 ti. L. One. 893, per 
•W w.T.gs, J., at p. 619. For the law aa to fisheries in geagial sea title 

jj ^asrit BiES. 

HWf) Smith T. jremd'(l'892), 2 Salk. 687 ; ChttderfieU lLard).r. Harrst, [1908) 2 
{ft. ^7;, C. A., jwr Coxnrs'IlAiiuv^ K.B., atp.4l2, and eaees tiieire cit^ 
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SwT. t. gross (e). It may be annexed to copyhold tenements of a xnattcir, 
Common of and in that case may^be claimed by custom (d); but in aUotibde 
Fiscanr. eases it must be based on grant or prescription (e). The right may . 
exist in common not only with other persons, but also with the 
owner of the soil. , ^ 

‘Common of piscary being a profit d prend're and not an easement, 
a custom for all the inhabitants of a parish to angle for, catch, and 
carry away fish is bad ; and even if limited to a claim to angle for 
and catch the fish the custom would also be bad as equally destruc- 
tive of the subject-matter (/). 

Protection ot 1009. The own^r of a right of common of fishing in a defined 
right. part of a river has a proJit d prendre which gives him a right of 

action against any person who disturbs him either by trespass or 
nuisance, or in any other substantial manner (g). 

Extent of 1010. When common of piscary is claimed by prescription as 
appurtenant to a house, the house in respect of which it is claimed 
must be an ancient house, or built upon the site of an ancient 
house, as in the case of common of estovers (/<); and it would 
seem that the fish should be taken for use in the house to which 
the right is attached and nut for sale (t). Where the right is 
appurtenant to a tenement, a claim to take an unlimited quantity 
for sale, though proved to have been exercised for three hundred 
years, cannot be supported (k). The right must I)e exercised in a 
reasonable manner and according to the terms of the prescription, 
or custom, which must be both reasonable and certain (1). 

(c) Cooke, luolosure Acts, p. 40, where the author ooneidere that it inay also 
be appendant ; but on this question see p. 406, ante. 

(d) Tilbury v. Hilva (1890), 45 Oh. D. 98, C. A. 

(e) Lloyd V. Jonee (1848), 6 0. B. 81 ; Bland v. Liptcombe (1854), 4 E. & B. 
713, u. ; and compare Fitzhardiuge (Lord) v. 1‘urcell, [19083 t Ch. 139. 

(/) Bland v. Lijiieombe, eupra ; and see Lloyd v. Jonet, nijrra; Allgood v. 
Oibton (1876), 34 L. T. 683 ; Goodman v. Saltaek Corporation (1^2), 7 App. Cas. 
633. per C'AIBKB, L.O., at p. 648 ; and compare Glietterjield (Lord) v. Barrie, 
[1908] 2 Ch. 397, C. A. 

(p) Fitzgerald V. Firbank, [18971 2 Oh. 96, 0. A., where the plaintiff claimed 
ail exclusive right of fishing under a deed, and brought his action agakud a 
ml way contractor for turning into fiie river quantities of water load^ with 
mud and so disturbing the fish, but the case would apply equally to an 
onlinary trospues and to a commoner with right of fishing, 

(h) Coeturd v. lyinydrld (1587). 2 Leon. 44. 

(«) 2 Bl. Coin. 35, cited in Clayton v. Corby (1843), 6 Ct B. 415, per Dek- 
Uns, C.J., at p. 420 ; see oot^r), p. ^68, ante. See also OhutrrfiM (Lord) v. 
Ildrrie,'nupra, where CdkBSS-BUKDY, at pp 410, 411, relies on OUtyUm 
y, Oorhy, eupra, and BuiUy v, Stephene (1862), 12 0. B. (n. s.) 91, to Siqpport 
the proposihon that a olaim to a profit d prendre in a gue eatate, or in other* 
words a olaim appurtenant to land, necessarily ir.rolves some relation between 
the needs of the estate or its owner and the extent of the profit 4 prernhw, and 
tlmt a right in an indsfinite number of pwple to take a profit 4 prmdre wittmut 
stint and fur tale inimt tend to the entire deetruoiion of the properilgr, aodfe 
bad ; and compare Xhor v. i^peeial OommitiioMr* fdr ^gUeh 
^3 3j, T. 733, 

(k) Che»tetfidd(L«rd^yt,,:M9rrit, itipra, 

(l) A presoriptmp (b ps good .must be reaabiiable in its natiws ssnl.asiqidn. ' 
(0^* Dig. tit. Prsetarip^titt, £, 3 ft 4; CkeiUrfiM (Lord) t. Wurri/ti em 
WdM praotioally ovsM«dea Vhutetfidd ▼. FomtdaitU (189M, xwported In ^ 

1 C9i. tit 2M, n., whttn tbs same ligdtts *wite in qusetaon, aad'Wiuft i 



Itkin of tlidll^' 6f Cointolt. 

"Whether anj cotamoner who baa oommoa of piscary hai tbi 
legal right to sell the fish taken is doubtful, ^though the practice has 
prevailed in many places. Thp prineiples applicable to common of 
eetovere and common of turbary would negative the right unless 
the quantity to be takeii is ^xed'(m). 

1011 . Common of piscary cannot exist in the sea, or, as a rule, 
in a tidal navigable river ; for these are open to all the King’s 
subjects <n). It can therefore be generally exercised only in a pond, 
Ifldce, or river that is not navigable ; but although the presumption 
ii that navigable rivers and arms of the sea belong to the Grown, 
the presumption may be rebutted (o), and they ipay he appropriated 
by prescription. 

Srct. 6. — Common in the SoU, 

1012 . The right of digging for sand, stone, coals, minerals etc., 
has also been recognised as a right of common from early timeB(a). 
It is similar in nature to the commons of estovers and turbary, and 
may be appurtenant to land or held in gross. Except in the case 
of copyholders of a manor the right must be claimed by grant or 
prescription (f>). 

These rights may be claimed by copyholders within a manor 
by custom (r), but a custom for inhabitants of a district or for any 
other class incapable of taking under a grant to take them is bad, 
and cannot be supported (d). 


Wrioiit, JJ., held that though a custom must be roosonable a presoriptidu 
need not). The question, however, in VhrtUrfiM v. FounUUne, tuyra, was 
whether the right oould have a legal existence and the facts were uot fully 
gone into. See also note {b), p. 485, jio$t 

(m) Woolrychj Commons, p. 91, is of opinion that tbo sale is possibly lawful 
where the quantity is fixed. 

(ft) Ward V. Crestivell (1741), Willes, 265 ; and see Co, Litt. 122 a, and 
Buyer’s note thereon as to several fisheiy, common 6f t'shery and free fisheiy. 
Compare Carter v. Mureot (1768), 4 Burr. 2162, per ImtA MAif8FXSi.i>, C.J., 
at p. 2164 : ** The rule of law is unuonn. In rivers not navigable the proprietors 
of the land have the right of fishing on their respective sides ; and it generally 
extends ad medium JUum aquee. But iit narigablo rivers the proprietors of the 
land on either ride nave it not ; the fiehing is eommou ; it is primd faeie in the 
idng, and ie public.” * 

' (o) Carter v. Mureot, eupn ; and compare Bagott v. Orr (1801), 2 Boa ft P. 
472; Bee generally title Watkob and Watbboovrses. 

(a) Litt 122 a 



Heath V. Deaete, £1905] 2 Oh. 86. 

(dji Baee v. Ward, eupra, per Lord .Oakpbeli,, C.J., at p. 709, where a claim 
to take water from a q>nng and to pass over a field for tliat puipose vtm held 
to be an easemont, and nrt a profit d prendre; “This is no part of the soil, like 
Band, riay, or atonea, nor the pndiicool the soil, like grass, turf, or troes. A 
right to tshe these by custom riaimed by all the inhabitants of a district would 
sMuly he bad ; Itbey all come under tliooati|;ory of profit* d prendre, beingpart 
of tto «nl or ^ {mdnoe of the nil, cui ouch a dain^jrim nimtleava 
, uotidag for the ownor of the soil, it whoUy nnonsistent with of pro* 

. ^ ^ the aeO.^ ^ See too GateumrePe <Mee, eupra; Orimetead y. Marlowe, 
—wf Bbw/ittk, Treaenning, enpmf OwokMe v. lfi<Aaiem jJLWi), 14 0 B. 
foUowad & Hough v. Aorik and BM (1907), 28,9, £, it. 662, 


m 

8ior. 5. 
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may axist. 


Nature of 
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OoMMONS IKD BiOHTS OF CoMltOif. 


m 

Scot. 6. 
Common in 
the Soil. 

Where right 
toay be 
claimed. 


Kjcleiit of 
right. 


Hea-Bhore. 


Com mod nnd 
commouablti 
luudB. 


I01d> Tbd right can only be claimed in places 'which prodneA 
the particular profit claimed, as sand, stone etc., and can have no 
existence on other parts of the waste (e). 

Whore the right has been admitted by the lord, of which 
admission the court rolls are evidence, it is not necessary to prove 
thdt the right is reasonable, as in cases' whdre the existence of the 
right and a legal origin for it have to be presumed from evidence 
merely of acts done within living memory (/). 

1014. A prescription to dig stones for the purpose of repairing 
the commoner’s house and for use on freehold tenements held of 
the manor has boeiv recognised (g), and the practice of digging sand 
and gravel is one of very general occurrence (/<). 'J'he right to take 
brick earth (t) and even coal to be used for fuel [k) has also been 
eslublished. 

Prescriptions for these rights must fall within the usual rules. 
The right must )>e claimed by persons capable of taking by grant, 
must be roasonahle and certain ia its nature, and must (except 
))fiih(ip8 when the yiiantity to be taken is corlain) be exercised by 
tlio commoner himself (/). 

1015. 'J'here have been various cases as to the right to take sand 
from the sea-shore for manuring fields etc., but such a right is not 
a right of common (»i). 


Part Hi. — Various Descriptions of Common 

Lands. 

Skct. 1,— /w General, 

1016. Tlio lands to which rights of common attach may be divided 
into ** common lands,’* which are uncultivated wastes, upon which 
no severalty riglils attach, and ** commonable lands,** which are held 


(r) Ptardon y. Underhill (1850), 1G Q» B. 120: JSly {Dean and Chajftttr) y. 
tVarren (1741), 2 Atk. 189 ; Maxwell v. Martin (1830), 0 Bing. 522. 

(/) Heath [1905] 2 Ch. SOi where the piniiitiflf, who claimed the 

right to take stoue fronLa quoirj on .the waste, was both a freehold and a 
copyholdtenant, so that it was unnecessary to decide wliother a freehold tenant 
could claim otherwise than by prescription. 

(y/) IncUdan v. Bwrf/es5 (1088). Cartu. 65; Heath y. Deane^ supra, 

{h) E, V. TewJeesburif {I'rustees) (1810), 13 East, 455 ; Duherley v. Pays (1788), 
2 Term Bep. 391 ; and compare Hough y. Clark and Hall (1907), 23 T. L B. 682. 

(i) Chureh v. Inclosure Commissioners (1862), 11 C. B. (N. s.) 664; ikilisturg 
{Ararguis) v. Oladstofie (^1861), B H. L. Cas. 692, 701. 

(k) Co. Litt..l22a; Pwiland {Duke) v. HiU (1866). L. B. 2 Eq. 766. 

(l) See Clayton y. Corky (1843), 5 Q. B. 415, where all the cases on this 
subject were considered ; and compare Heath y, Deaw^ supra, 

(m) lUewiit y. Treponmng (1836), 8 Ad. & El. 554; and see p, 474, post, la 
the same way the Oomish c^om of tinbounding and the customs relating to 
the lead mines iu the Mendip Hills are outside the proyince of this article. :£Sie 
title £a8em£^'T8 and raottra k PnENDu. 



PiiiT in.—VAWouB DascRiFnojra or Oommos Lands. 

in severalty during a portion of the year, bat which become common* 
able after the severalty crop has been removed, and in many oases 
(luring the whole of the year jn which they lie fallow. Common 
lands as a rule are waste of a manor ; commonable lands as a rule 
are not, the ownership, of the soil being in the severalty owners., 

Sect. 2. — Common Landf, including WoodlandB, 

1017. The most usual species of common lands is the manorial 
waste, the lord of the manor being owner of the soil, and entitlecl 
to all rights of sporting and otlier rights of ownership in and over 
it, including the minerals, subject only to the rights of the 
commoners either as free tenants of the manor, or as copyholders 
under the custom of the manor, and to such other rights as he or his 
predecessors have granted, or may be presumed to have granted, 
when such rights have been enjoyed for a period sufficient to 
establish a title by proscription, or on the supposition of a lost 
grant. 

Common lands may be subject to any of the rights of common 
already mentioned (n) ; it follows of necessity that such rights can 
be exercised only in such parts of the waste as supply the particular 
product (o). 

1018. Woodlands do not differ materially from ordinary wastes, 
except that they peculiarly bear the burden of the common of estovers, 
and that there is often a right, the measure of which is determined 
by usage, of shutting out the commoner’s sUxik for some reasonalde 
lime after felling, to secure the preservation of the young trees. 
There is also the right of feeding swine on beech mast or acorns, 
which is known as pannage or pa wnage (p)._ 

Various statutes have been passed from time to time restricting 
the rights of pasturage in woodlands for the encouragement of the 
growth of timber (q). 

1019. In wastes abutting on the sea-sbore, the lord of the manor 
or owner of the soil is entitled to all land down to the line of high- 
water mark at ordinary spring tides (r). Land which has been 
added by accretion takes the character of Hhe land to which it has 
been added, and is subject to the same customs and rights as affect 
such land (s). 


(n) See pp. 446 et seq., ante* 

(o) a right of turbary, as distinguished from a right to pare the turf, can 
* be exercisc'd only whore there is neat ; and if no fuel has ever been or in the 

ordinary course of nature could be found on a particular part of the common, 
as on a bed of gravel or granite, the right cannot be su.stainerl in ihat psrt 
{Peardtm v. Underhill (1850), 16 Q. B. 126); see also Mnrewotd v. lV<»ofl (17^1), 4 
Tenn B4^ 157 ; MaxwU v. Martin (1830), 6 Bing. 522. 

(«) See p^ 475, post, 
w) See pp. 51'8, 614, petf. 

(r) See Mercer ▼, Dsnue, [19^ 2 CL 636, C. A., and on tho whole subject of 
iftodioies, title Watebs akb Watebooubses. 

A$\ Merocr v. supro, per Cozbes-Hardt, L. J.i at p. 684. As to accre- 

tfoliA see farther 2B1. Com. 262; v. Ohamlierc^ v. JUm (1K69), 

i Pe 9. « J. 66, 68, fefet^ and 8t^ Rai\ (7c. (1839), 6 M. 6^ W. 
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COUHONB A3iD RlOBtS 1» OoMIlMI. 


SaoT. S. 
Common 
Lands, 
including 
Woodlands. 

UcHervHiioQ 
(if comraonerB’ 

1‘ightB. 


Anything in the nature of soil blown or lodged apon a maD’elaiid 
becomes part of the land, e.g. sand blown and drifted from the 
sea-shore (()• 

Sect. 8. — ForesU. 

1020. Another class of common lands are those which are, or 
formerly were, royal forests (u). When our early kings, by virtue of 
their, stringent prerogative, laid waste wide tracts of country to 
form their forests, they expressly reserved to all who had common 
within the territory their prescriptive rights of herbage and other 


3*27 ; FosUr v. lTV/y/4^'(1878), 4 C. P. D. 438 (a case which arose from a chauge 
in the lied of the river liuno). 

(f) JUewitt V Treyonniiuj (1835), 3 Ad. & El. 554, where an alleged *cu8tom to 
take sand from a certain place for manuring laud was held bad on the ground 
that tlio blown sand had become part of the soil, and the alleged right was 
tliomforo to take a profit alieno solo, which could not be Hupportod by custom ; 
JJmrden v. Ftfam (1839), 5 M. & W. 11, where large inusMOS of stone which had 
fallen from time to time from cliffs above upon the field of a copyholder and bad 
become more or less imbedded in the soil, in the absence of evidence to show 
when any particular portion of tliem had fallen, wore held to be a portion of 
the soil \vhi(*h belonged to the lord of the manor, find that the copyholder was 
therefore not entitled to remove them for his own benefit, 

{u) Although the special jurisdiction of the forest courts etc. has long been 
nbolishody a voiy short account of them here will not be out of place, especially 
an tJie existence* of a royal forest has in several cases led to the presumption 
of a grant from the Crown and the establishment of rights in inhabitants and 
other fluctuating bodies which could not otherwise have been supported. 

The jurisdiction over the forests and the rights in them was taken from 
the ordinary courts, and vested in the justices in eyi'e of the King’s forests, one 
of whom was appointed for the forests north of the Trent, and another for the 
forests south thereof. The King's lieutenant of the forest, the verderors, and 
chief foresters formed a court of apportionment in case of complaints of siir- 
(iharging of fortwts; and those officers, by virtue of a writ issuing out of 
chancery, inquired into the size of tlie waste and of the lauds which had 
(uanmoii Ihoreou, uud ap|K>rtioned each man's cattle which ought to feed 
therein, a proceeding in the nature of a writ of admeasurement at common law 
(Mauwood, Purest Laws, pp. 100 et «w/.). 

The office of justice in eyre of the forests, which in tho time of the Norman 
kings was one of high dignity and important functions (see the Oapitula 
Jtiuuris in lloveden, Aiigliearum Boriun Suriptores, 744, 784), foil into disuse as 
the i-igours of the fomst law liecame relaxed. The duties were discharged by 
deputy (32 Hen. 8, o. 35), and at length were abolished by statute (57 Qeo. 3, 
e. 01). Some of ibe minor offices and courts are letained, and fees in respect 
of them, especially for pawnage or pannage, are still paid by the commoners 
upon the forests. 

As the forests were of large extent and comprised within their area not only 
arable lands, but houses vilfara, and towns, the rights of common were 
exeruttMle in forests not by tno tenants of a manor, but generally by 
all the owners and oooupiers of land within the forest Such rights erere 
plobably granted as some compensation for the burdens and hardships imposed ^ 
1^ the 101^ laws to secure the preservation and free roam of the demr and 
ibe reatmtions placed upon the cultivation of the lands : e.g., no and^le land 
could be tui'ned into psPBtnre (Assart); no indosed woods might be fefled« 
except tinder conditions trl^b would ensure their restoratio]i ; no buildiiigs 
inoiosnree ( ptwyireslttm) mi^t bo made without licence ; no fences eaumt 1 W 
fdkces that the deer could jump might exist; no deer might kilM einen 
though foiead in the etc. See the CSiarter of the Fo]^<9 Hen* A ^ 
and Manwood, Forest Laws. Suiit it clear ffeto the cases idating , 

and Hainault Forest# and Irotn ibe disaffomtiiig Acta rdatiag to cthstia 
iiiany narisbes enjoyed* ri^ts over all the tSailep of these IqseeM 
el the (KHuidaries of the 

.V i ■ / ■ 
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l>ssd^^ or Lakoi. 

prtioles of common naer not inconsistent with the new purpoat ta mo*' >• 
which the land was then set apart(a). < Pwsitfc 

1021. There are some few pdints in which common of pasture in DUlefencei 
a forest differs from a similar common over an ordinary waste. betwean 

Bights of common oh pasture may be either appendant or appnr- fISJSJt 
tenant, but the land in respect of w'hich the right accrues must ia wute. 
be within the forest ; and if this land be disafforested, the rigiit (i) Land, 
of common within the forest is gone (6). 

Common appendant and common appurtenant within n forest ( 2 ) Cattle, 
are for horses and cattle only. Goats, sheep, swine, and geese, 
except in special circumstances, are excluded as •being repugnant to 
the deer or because of the closeness with which they feed the 
pasture (c). But with a special prescription sheep may be turned 
out (c), and in some forests they are recognised (d). None of the 
cases refer to goats, swine, or geese, bnt there seems no reason to 
doubt that, if an immemorial usage can be shown to admit these 
animals to pasture, it would bo upheld (<’). 

Bights of common in a forest cannot be e.xercised during the (3) Fcnc« 
fence month, fifteen days before and JUftcen days after Midsummer 
Day (/) ; and in some forests there is also a winter close time, when 
the pasture is scanty and reserved for the deer, called the winter 
heyning {{i ) ; but in consequence of the disafforestation of many of 
the forests these restrictions are probably now rare. 

1022. Although swine are not as a rale commonable in a forest, (0 rannaga. 
there is in most forests a right to turn out swine during a limited 

period to feed on the beech mast and acorns. This is known as 
pannage or pawnage, and is exercisable either by the persons 


It should perhaps bo mentioned that in a forest s siirchargor was ennsidered 
a trespasser and was punishable under the law of tfio forest by fine, with 
imprisonment in default of payment (Monwood, Forest J/iwe, p. 94) ; niul that 
staff.hording, or tending the cattle, was not allowed m tending to frighten the 
deer, which would otherwise feed with the cattle (ibid., p. 98). 

fa) Charter of the Forest (9 lien. 3, c. I). 

(6) Ordinatio Forestm (33 £dw. 1 , o. 3). which refers to the disafforesting of 
lands purlieus or perambulations made in tfursiiance of tho Charter of the 
Forest (9 Hen. 3, c. 1), and enacts that tiie lands so excluded may remain dis* 
aSoKssted, bat that they shall hare no rights of common ; at the same time tho 
owners ate empowered to bring them again within the forest if they desire it. 
See also Woolridge ▼. Dwty (1630), Hard. 87 ; Barrington’t (tiir f.) Vote (1611), 
8 Oo. Bop. 136 b. 

(e) WAb't Uaheat Oorptu (1616), 8 Bnlst. 213,*^ JloDDKRnja*, J. : “ You 
cannot have common of pattote for sheep by toe forest law." OoKE, O.J., 
, "a^FMd with him herein nnlees it be by prescription. Here a wiWg hath 
been done in the forest by which Ihe verte ie destroyed, for sheep do bite 
xeiy low ; tba statute of Chirta do Foreeto is an affirmance of the-oommon 
law, and therefore you may pnsoribe against this.” And see tho LeieetUr 
iW Oate (1606). On. Smo. 163. 

<<0 Bxmoor (see M Gea 3, e. 13fo ; Dartmoor (see Sir Robert Huntw, 
Open %)aees eite., pk 167). 

This is dianated ny Elton^ Omiimona^ p. 70, but Wd>b’s Si^$ Oorpm, 
sapm, which ha mtes as an aoQiori^, rafots mlf to sheep. ' ' ■ 

■ -t/) Uanwbod, Jls{eat Laws, p. 73, so tibfitthe deer mayhein Igiiet (taring 

fiajfowsiing aeasmi. ^ ' ■ 

the Foteab e| Dean it was htm ttfo llth Nowttheft'th the d3rd Apni 

■ iRfiOar. 2, a.*, •. H). , 
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Presuniption 
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tlou of 
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having rights of common of pasture or by agistment, t,e. payment 
to the officers of the foiiB8t(/i). 

Freeholders and all other men who have woods and lands within 
the regard of the forest may agist the same at convenient times 
wl\en the mast is ripe ; but if there is <no ipast, they must not put 
their hogs there, and M'hen the woods are near the King’s woods 
they may not agist theirs until the King’s woods have been 
agisted (t). Although a man may not have common of pasture in 
a forest for the beasts of strangers, but must take his common 
with his own beasts (A;), be may take in bogs to agist for pannage (/). 

Where pannage exists as a riglit it is only to take the mast 
or acorns which have fallen, and does not mititle tlie owner of 
lh(3 right to intorfore with the owner of the land in tlfe proper 
mamigeuient of his woods or to complain of his lopping or cutting 
dow'ii the trees (>//). 

1023. Although the royal forests were very numerous, they have 
now been nearly all disafforested or are in the hands of private 
owners (a). The previous existence of a royal forest has, however, 
been treated as a ground for presuming un incorporation by the 
Crown of inhabilants and other Hiictuating bodies who would 
otherwise have been incapable of taking by grant (o). 


(/<) The word “ pannage bears a double meaning, namely, the prr>duco of 
the trees which is taken or the money jiaid for that produce. It is described 
by Mniiwood, Forest. IjIiwh, p. 2*J8, as follows: “Agistment means the herbage 
or tho luofit made llieieof. Faunngo is the agistment of the fruit of trees or 
the money paid for the same,” and he quotes s. 8 of the Charter of tho Forest 
(U lien. 3, c. 1), tliat “ tho agister is to receive our pannage,’* as an authority 
for pannage meaning properly the money payment. 

Jn tho King’s woods pannage begins on llolyiood Pay, which is fifteen days 
before Micliuelmus, and ends forty days after Michaelmas (Mauwood, Forest 

liiiwa, p. 2’28). 

{/) Miiuwood, b^orest Laws, p. 228, 

(/.) p. i)L 

(/) /An/., p. 231. 

(va) OhilinH V. l40fnh)n Citrjtoratum (1878), 7 Ch. P. 0G2; 

(;/) Many of the royal forests which had been granted to religious houses on 
UiH dissolution of t])e monastenes reveji'ted to the Ci*own, and were regraiited to 
Buhjt'cts. Othejs have been dibalToiesled by statule (see Chi-ouologiodl Table 
of tSlatutes, Appendix 111.) and by private Inolosure Acts, and, noUoubt, many 
came under the shitute IG Car*. 1, c. 16, which enacted that no place in England 
or AV'ales wheie foiestal courts had not been held, voi-dei'ers cnosen, or regard 
made within sixty ^eurs before the commencement of that reign, should there^ 
after bo taken 'lo be foi'cst or within the bounds or metes of the forest, hut 
should bo disafforested ^nd exempted drom all forest laws. Oommissionera 
were to lie appointed to ascertain the hounds of the different forests, and all 
lands outside the ascertained hounds were to be ihencefordi free as if they had 
never been forest or so reputed. But provision was made that the teiumts 
ovmors, end occupieie of lands which should be excluded from forest bounds 
when returned and ceiiified should enjoy all sudli common and other profits 
and easements within the forests as anciently or accustoniably they had used 
and enjoyed* - ' . 

(**) Wmagalf (186G), L. B. 3 Eq. 103 ; ChiUon v, London 

(18i8), 7 Ch. 1), 736. 'Where inhabitants are so entitled, they unidt 
be lawful inhabitants, inhabitants of houses lawfully erected and not liable 
to be pulled down as eucrosehisents (i6»Vf., per Jsbssl, M.B., at n. 744) ; and 
4^paie //ouffA v. Ciae'ff and Bail {mi), 23 L. B 682, where evidence of am 
done by persons olaiiaiiig to do them as xatenayers was held not to suppeiT; 4 
Claim for inhabitants. • • 
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Sbot. 4 . — Commonable Land$. 

* 

SuB-S£OT. 1 . — Lammas Landis 

n 

1024. The first and most important olasa of commonable lands (p) 
are Lammas lands ( 9 )^ These are open arable and meadow lands 
held in severalty during a portion of the year, but which after the 
severalty crop has been removed are commonable not only to the 
parties who have the severalty right, but also to other classes of 
commoners. 

The commoners upon Ijammas lands are sometimes a class of 
inhabitants, as the freemen of the neighbouriijg town (r), or even 
the householders (s), sometimes the inhabitants of the parish ( 0 i 
and perhaps more generally the owners and occupiers of ancient 
tenements within the ^tarish, frequently designated as tofts (a). 
There is infinite variety in the classes of commoners over these 
Lammas lands as well as in the periods during which they are 
entitled to exercise their various rights. Where the rights are 
limited by number or by levancy and couchancy immemorial usage 
makes them good in law ; but if there be no such limit, the user is 
illegal, and no continuance of it can ever turn it into a right {b). 

102fi. Inhabitants as such and all other indefinite and unlncor* 
porated classes of pei’sons are incapable of taking by grant, and no 
user, however long, will make that good which could not have a 
legal beginning (c). 

But any such indefinite class of persons is capable of taking the 
benefit of these rights if they are vested in some person or 
corporate body which is capable of taking by grant ; and accordingly 
various rights are frequently found vested in the mayor and corpora- 
tion of a town (d) or other trustees for the benefit of the inhabitants ; 


( p) The oxtimt of commcmable lauds haa been largely ‘educed during the loat 
centiuy iuclosuro under the various Inclosure Acte ; and os their physical 
character is that of ordinary ai'able and posture laude» and the public Imve not 
enjoyed rights or privileges over thorn as they have over wastes or commons in 
the popular sense of the word, they are the only class of common lands the 
inclosure of which is as a rule sanctioned by the lloaixl of Agriculture aud 
Fisheries as being lor the benefit of the neighbourhood without the existence 
of S|>ecial circumstances. 

(^) So called because Lammas Day (1st August) was the usual day on which 
they were thrown open. They usually remained open till the following Lady 
Day (25th March). 

it) See Stahks v. Mtilm (1679), 2 Le\s 246 ; Ilinhs ^ (Jlerh (1679). 2 I^ev. 252 ; 
Cox v. Glw (1848), 5 C. B. (K. s.) 536 ; Ik Norwich Town Close KsUite (Jhnrity 
(1888), 40 Ch. D. 298, 0. A, ; Johnsm v. Barnes (1873), L. E. 8 0. F. 527, Ex. (3h. 

(«) See Hardy v. Hollyday (1765), Quoted by Bulueb, J., in Grimnieud v. 
itarlom (1792), 4 Term Bep. 717, wbere the proper mode of pleading was 
shown. 

(t) Orinukad v. Marlowe, snpra (a case of bod pleading). 

(a) Cooke, Indosure Acts, p. 48. 

(5) 1 Boll. Ahr, 398, pi. 3; Benson v. Chester (1709), 8 Term Bep. 396; and 
compare Selhy it* Jlohinam (1788), 2 TenaBep. 158 ; Chilton v. London Corporation 
(1878), 7 Ck D. 735, 

(e) OaUwardPi Case (1607), € Co. Bep. 59 b; Hirers (Lord) y. Adams (1878), 
a&D. seiete. ^ . 

. (d) Mdlor ▼. Sjppdeman (1669), 1 Wms. Sauud. 343; J^ohnsm v. Barnes, 
where the eels pasturage during certain times of the year was held 
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and the courts will always endeavour to discover a legal origin for 
user which has continued for a great number of years. 

1026. This class of commonable* lands is not only subject to 
extensive variations in the character of the persons by whom and 
the* times at which the rights of commoh over them are exercisable, 
but also varies extensively in the way in which the lands are held 
by the severalty owners. In many instances the severalty holding 
varies from year to year, or in the case of arable lands not 
annually, but periodically according to the rotation of the crops. In 
large open fields this is frequently the custom ; and there are also 
the old lot meadows, in which the several portions are undivided, 
hut are marked off by boundary stones or other marks, and the 
owners of the different portions draw lots for the chofee each 
year (c). 

The feature common to all Lammas and commonable lands, 
wliether there aro shitting severalties or permanent severalties, is 
that so soon as the crops are removed they become commonable. 


Sub-Sect. 2.— ^S7<rtfA% 

1027. Another description of commonable lands is shack land, 
land over which a custom to go at shack, i.c. at large, prevails. 

This shack land is open arable land held in severalty during a 
portion of the year until the crop has been removed and then 
becoming commonable to all the parties having severalty rights, 


to be Tested in the corporation, though the rights had always been treated 
as Tights of cotnmon ; Be Norwich Town Cioee Betate Chartiy (1888), 40 Ch. I>. 
208, (\ A. ; and many earlier cases. See Elton, Commons, p, 87, where the 
author mentions the churchwardens of a parish ; and they might be trustees 
for the puipose, but noue of the cases cited by him refer to churchwardens. 

It must npiiear that the giant to the corporation or other ii ustees was made 
for the bonotit of the class entitled, A pica of a grant of a right of common to 
a corpoiation is not sufficient as regards a member of that corporation, but he 
must show that the grant was to the corporation for the benefit of the indiTidiial 
luembeis (Parry y. Thomas (1850), 5 Exch. 37). Tlie same doctiine was 
leasserted in CemstaUs y. Nichdson (1863), 14 0. B. (n, s.) 230, 

{e) JiOrd Coke refers to these shifting severaltios (Co. Litt. 4 a). After 
stating that laud is the most firm and fixed inheritance, and fee simple the 
highest and must absolute estate that a man may haye, and that they may be 
movable both as to person and place, he says; **aB, for example, if there be 
eighty acres of ^leadow which have been used time out of mind of man to be 
divided ^tweeno certaine mrsons, and th^t a certaine number of acres aypertaine 
to eyerr of these persoi^ ss« for example, to A. thirteen acres to oe yearly 
asmgned and lotted out, so as some time the thirteen acres lie in one place, and 
some time in anothei, and so of the rest, A. hath a movable fee simple in * 
thirteen acres, and they may be parcel of his miinoB> albeit they have no certaine 
place, bot are yearly set out in several places, so as the numbw only is certaine, 
and the particular acxes or place where they lie after the year incertaine." 
And sub^uently, in reference to the same example, he states wjbere livery of 
eeisiu (d the thirteen acres is to he made; First, if thiqr be parcel of a mootior 
they may pass by the name d the mannttt ; but if they he m grosse, fhrit ^ 
ebarW of feoffment must be for thirteen acres lying being in mei4ow 
ei eighty acres geneiullv withiMSt bounding or daMrihing oi the same in 
certsintie; and livery of the aeisin of any thirteen acres allotted to the fedbe 
for e year secundum /gneeri ehertes ie a good Uvecy to pass jHie of 

ttnrVMU acres wheresoever (he some lie in tMt meadow ** (ttid.48 b}^ 
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bat io no oiben ; and in this rospoot may be aaid to lie the di||sr< bwt. 4. 
enoe between shack lands and Lammas lands a^ioh are commonaj^ CSennaim- 
by others braides the 8everalty.owner8(/). abto Leads. 

Common of shack was said to have Imn originally in the natnre origin^ 
of common of vicinage^andio have arisen from the division of fields rigU. 
into small parcels without inclosure (g) and the consequent incon- 
venience, and in some coses impossibility, of each owner of these 
small parcels keeping his cattle on his own land (h) ; hut whether the 
original nature has been retained, or whether % the custom of the 
locality it has been altered into the nature of a common appendant 
or appurtenant, is a question to be determined by the custom and 
usage of every town or place (i)< It has been hiready stated that 
where common of pasture by reasim of vicinage exists one town 
or manor can inclose their waste against the other (k), and So put 
an end to the right of common. With common of shack one owner 
^cannot inclose against the others nnloss he can prove a special 
lipustom (/). 

1028. The measure of right of common must be determined by Mca*ure ot 
some rule, and the rule of lovancy and conchancy is applicable in 

the absence of any other rule, such as the acreage of the different 
owners (»w). 

1029. Rights of common of pasture may idso be exercised over Commun 
common or lot meadows in the same way after the hay has been meadow*, 
mown, or, as it is sometimes termed, '* the first mowth ” has heej^ 
taken. 

1030. In many Lammas lands and commonable lands the strips UhIIm. 
of arable land are divided by balks or driftways of grass. These, 
where there is a waste of a manor, are usually found to bo part of 

the waste and to l>eloDg to the lord of the manor ; but the presump- 
tion that they are waste may of course be ret^l'ed. 

Sl7a-SECT. 3.— Gated or Stinted Paeturre, 

1031. Another description of oommonuhlp lands are gated or Ga««dor 
stinted pastures, which prevail largely .in the north of England, ••intod 
and the rights over which are known by a number of different *"“*'“*'•*• 
names, such as cattlegate, boastgate, pasturegate(fO. 

- {/) See Cooke, iudosutv Acte, p. dU ; GortH'e {Sir Mike) Vuet (io>S4), 7 Uo. 

Cg) lhtd% « * A 

ffc) Clueetman w. ffardham (1618), I B. & Aid. 706. 

(») Oorhet'e {Sir Milee) Vaee, mpra. 

m So# p. 469, ante, 

(1) Ghemrnap r. Bardbum wpra, where Baylky, J., at p. 712, qoneota a 
elat mevt in (^am. Dig. tit. CScnnacm, E, that it $everal fteehoMeiv who have 
iMwIa in a field iDteroomnuMS them eaanot prewsribo to incloee against 
the othfl^ and eaid that the tens fhl» was laid down in JUckmn V. Thorne 
(1676), i Mod. 106, ndnufiy, when several firaeholdmi hsd of 
qiwntnon ia a eenuwm field a mutam te. incloee woe goqd#; d>Mra|| the 
t^nedy was NO^iboal ; one ngiddi iodose against the othet, ';^' .t|pi»^le 
^ffcaalaot inoon ri sti nt wifl> CoiUfiejJSir eupnu 
fe/elj iSteeieman V. I^xrdiam, tupm. 

1 IsA ** Oattlagidn!'.. ia iJie most oainfaDn. term to esfepi ate right; hot 
t» SiiBetk {MtniagUh (1747), lOfi, also re)H»r^ 
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Commons and Rights of Common. 


Sbct. 4. 1032. Cattlegatos, at any rate in the north of England, where they 

Common- are most prevalent, are In the nature of copyhold tenements ; they 
able^Lands. are held of the lord of the manor, and, independently of any acts of 
ownership, the cattlegate owner is not in possession of the soil, 
but the ownership of the soil remains! in Jjie lord of the manor, 
subject to the right of several pasture upon it by the cattlegate 
owners (o). 

The ownership, however, of the soil of land subject to cattlegatos, 
though usually in the lord of the manor (p), at any rate in the 
north of England, is by no means always so {q). 


iuh worn. BmniTktjUm v. (1T37), 2 Stra. 1084), “ cattlogates” or “berist- 

grasses’* (lUgg v. LmMe (Earl) (1857), 1 H. & N. 923, Ex. Ch'.), “ 
grasses'* (ibid.)t ** pasture gates** (Dae d. Havhy ▼, rretion (1847), o Dow. 
& L. 7), are practically synonjrroous terns. They are not strictly rights’ of 
common, as the cattlegate ownors are almost invariably entitled to the exclusive, 
right to the pasturage, hut it is convenient to deal with them here. Sos^ 
further, as to a sole or several pasture, p. 461, ante. * 

(o) Jtifffj V. Lovsdttle (Earl)^ supra, where it was found hr the special caso on 
which the action was decided that the cattlegatos were hold of the lord of the 
manor according to the custom of the manor as custom aiy estates of inheritance 
by payment of lino and customary i*ent8 of small amount and by and under dues, 
duties, suits, and services of right acciistoTned ; they also passed by customary 
deeds followed by admittance at the next lord's court, or out of court by the 
steward of the manor, and a line was payable on admittance, the lord being entitled 
to seize quovstjve for non-payment of fines ; and each cattlegate conferred on the 
owner the right of depasturing on a tract of inclosed pasture land called 
Ilretherdnie Dank one head of cattle from tho 26th May till the 24th April and 
of depasturing as many sheep as the cattlegate owner had from the 10th October 
till the 24th April. 

( p) Ibid., per CoLERiBOE, J., at p. 936, referring to the statements in Co. Litt. 
ft8 0 that iiiiuerwoods without the soil and also the herbage and ve^iture of land 
may be granted by copy of court roll, and in Co. Litt. 4 b that tho grunt of 
veeiuram kme or herhwfuim terrce does not pass tho land or soil itself, as con- 
clusivoly establishing this }K>int ; and the language of the conveyance on which 
tho adrnittance was made, *'all those four cattlegatos or boostgrosses in, upon, 
or over tho close of pasture land called Bi'etheraale Bank,'* was held also to 
show exclusion of tho soil, certain acts of ownership relidU upon by both sides 
being hold to be quite consistent with the supposition that the owner of the 
cattlegatos had only a right to the feeding of his beasts upon the land in ques- 
tion, with no right to tne soil itself, and that tho lord of the manor was in 
possession of the soil, and so had a right to maintain trespass against tho cattle- 
gate owner for sporting thereon. 

(<jf) In Ji, V. Whixfey (InhabifanU) (1780), 1 Term Rep. 137, it was held that 
the occupation^ of cattlegatos passing by lease and release (the necessary 
assurance for coiporeal hereditament), which must have comprised an 
interestoR the soil, constHuted a tenement within the meaning of the Poor 
Relief Act, 1662 (13 & 14 Car. 2, o. 12), for tho purpose of enaming a pauper 
to gain a settlement. Lord Mansfield, C.J., and Bdller, J., appear 
to have adopted the arguments of counsel who thus described them : Tnese 
oattlegatea are not like commons : they are convevbd by lease and release. The 
owners of them are tenants in common ; they have a joint possession and a 
several inheritanoe ; they are as much demisable ae any several tenement what- 
soever. There, is a materiar difference between cattlegatos and rights of 
common^ CoitB enumemtes four sorts of common, but a. cattlegate does 
no% within the description of either of them. The owner of a cattlegate 
hasixliit in respect of any custom, but as having a joint interest in the soil 
which a person having a right of common has not." Bee too Horttst v* ! 
J^eiereon (1736), 2 Stra* 1063; Jknninffton v. OcodtitJe^ supra, mme fully, 
reported com. MelUi^yton v. GoodUilt, Andr. 106, which decided that eject* 
mept would lie for Um whether the term **beagt|pste” 
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^ The existence oi cattilogates as incorporeal and corporeal herd* 
ditaments has been recognised by the Legislyiture (i). 

But, whatever their nature, cattlegaies appear to have been 
always for a number of beasts bertaiii, with equivalents according 
to the nature of the stock used («), to be capable of separate douii.se 
or alienation and to be eapaCle of being held as ordinary IieeboUls 
or of a manor as freehold, customary freehold, or copyhold 
tenements (/). " * . 

1033. Of a somewhat similar character to catilegatoa are the 
sheep heaves of the north of England, >vhich are small plots of 
pasture, often in the middle of a waste, ilu^ soi^ of which may or 
may not bo in the lord, but the pasture of which is private property 
and is leupscd and sold as such (a). 

Tliey are generally in the hands of a single individual, and Ihero- 
fore are not rights of common, though described as siadi in ordinary 
jtorlancc, and jirobahly owe thoir origin to grants made in early 
^mes to persons who jHU’fonmid duties of walcli and ward necessi- 
tated by the state of continual border warfare. Now that the 
duties have ceased, the rigliLs come down evidenced only by 
their immemorial enjoyment, and are lield„ and well held, by 
prebcrii)lion(t). 


Sect. . 
CommoQ- 
able Lands. 


Blieep beam. 


vufl taken Ui inmni a certain quantity of land by u toriii well undorntood in llie 
county (Suffolk) where the action waa brought, or a right of eominon iippur- 
teimiit to tho land ))reviously meiitioiiod in the declaration. Tho earlier cane of 
Metcalf y. Hot (1736), Loe fcfnp. Hard. 107, which was ivforrod to, wu» decided 
on eiiiiilar linoK. 

(r) In tho Inclosiiro Act, IS Jo (8 & 9 Viet. c. 118), 8. 11, by the enuinemiion 
among tho lands subject to be inclosed uiidor that Act of all gnted and ntiiited 
])asturesin which tho property of tho Hoil or of some ]»ari thereof is in tho ownoi-H 
of the cattlegates or other gates or stints or any of thorn, and also all gated and 
stinted pastures in which no part of tho property of the »soil is in the owners of 
the cattlegates or other gates or stints or tiny of thorn.** I n the former case the 
owuersliip of the mines and minerals and the right of spoiling over the posture 
would belong exclusively to the owners of the cattlegates, who would bo owners 
as tonauts in common oT the pasture in undivided shares coiTesponding with the 
number of cattlegates they i-cspectivoly held ; in the latter the mining and 
sporting rights would lieloug to tho lord of tho manor or other owiicsr of tljo soil. 
As Elton, however, points out (Coinmous, pp. 27, 528), the Act was ])ussed in the 
interests of agriculture, and was intended to apply to nghts of every desfU'iption, 
whether strictly lights of common or not, which could impede the free cultivation 


of the soil. 



134). Experience in inclosure oases shows that a horso is usually equivalent to 
^wo cows, and a cow to five sheep, foals and calves being alluw^ to run with 
their mothers till weaned. 

(f) See lliqg v. Lmudale {£arl) (18571, 1 II. & N. 923, Ex. di. ; Pdehin v. 
Puncombe (1857), 1 H. & N. 8'I2; A, v. M^ixley (Miabitanifi) {17 liO)t 1 Tonu Hep. 
137 ; Welcome v. Upton (1840), G U. W. 530; and other cases cited s«/>ra. 
There would seem to be no rea«M>o why they should not bo conveyed in indi- 
vidual shares or otherwise, and it is bouevea that they have been so dealt with. 

(a) Cooke, Inclosure Acts, p. 44. 

(5; Hid., p. 45. Although not mention^d^ so far as the wri^ is Wire, 
in any of the law books, the word Aeq/* is also commonly used in the north 
of England to denote a particular pari in a common or moor which has been 
chosen by a oominouar for the pasttyage of his flock, and which is well known 


M.L.— IV. 


n 
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Commons A^'D Rioim or €k^ f ■ 

1034. There is also another form of stinted pasture of moderti 
creation to which allusion should he made. Under the Inclosure 
Act, 1846 (o), after the confirmation of a provisional order for 
inclosure, the whole or part of the land may be converted into 
a , regulated pasture, of which the soil (subject to any reserva- 
tions of mines, minerals etc., to the lord of'^the manor) is to belong 
to the owners of the stints as tenants in common in the propor- 
tions in which they are rated for the expenses of management ; 
and those expenses are in a ratio corresponding with the extent to 
which the owners were entitled to the original rights of common 
which were extinguished by the iuclosure. 

No inclosure of such lands can take place, as, in consequence 
of the recent creation of the rights over them, no custom to inclose 
can be alleged ; hut there seems no reason to doubt that the 
stinted rights may be demised or transferred in the same way as 
other rights of common which are certain and defined. 


Part IV. — Creation and Proof of Rights 
of Common. 

Sect. 1. — In QeneraL 

1035. A right of common appendant cannot be created at the 
present day, as common appendant must have e.\istod time out of 
iinnd(d), i.c., before the time of legal memory; but it is other- 
wise with common appurtenant (c). 

Every right of common is created either by some authority 
equivalent to an Act of Parliament, evidenced in modern times by a 
custom, or by a grant, which may be evidenced either by a prescrip- 
tion or by the deed itself (^0. 


by both dogs and sbeop. After long user claims have heoQ somotimes 
made to an exclusive right of pasturage over this portion, but it has alwuy.i 
been hold iu iuclosure pr(MH)ediug3 that the system has only lieeii adopted as a 
oonvenient mode of exercising the right over the whole common by the different 
comum^&ers. The same m*aotiC6 prevail^ in many parts of Wales under the term 
arm/a, and the beUef in the excduiuve right led to the action of Iticharda v. 
De Trri|laii, [1 (Kill 2 Oh. 566. The samepractice prevailed on Coolsdon Oommon, 
in 8»utoy {IMi v. Utfron (1877), 4 Ch. D. 067). • 

<t*) 8^9 Viet. c. 118, 88. 113—120 ; see pp. 56S W 601 et s®/., The 
emti^ of these regulated pastures has been practically superseded oy regula- 
tiou under the Commons Act, 1876 (39 40 Vict. c. 36). , , 

(d) Vin. Abr. tit tionuubn, 0 1 ; Com. Dig. tit Oodimon, B. 

(e) T. B. 26 Sen. 8, THn«t ^ 4, c. 15, per FitzBEanintT, J . : DaWeteate 

<joim|||on Appurtenant at tins day, and one can alienate it aud'sever it from the 
laaiP which it isappi^iOnant, but this he oaiinot do with oomniDn appendi^lit'^ 

(/) Cooke. Ihidtosure Acts, 33, and nota. Eveiy oustom supppaes fn Jkvt 
of Parliament or a law in former times by an equivalmit power, hut n 
prescription supposenonly a grant (ibfihnd v. (1673), Freem. (ic. 

319). An Act, however; wili not be i^umod in favour of aoi 



P4RT IV.^UEATfON AND fBOOr OF lU^lBTS OF COMMON. 

Sbot. 2. — By Deed or Sia^te, 

1036* A right of common^ being an incorporeal hereditament, 
must be granted by deed (g). 

A right of common and any other profit a prendre may of course 
be created by statutdf ana instances of such creations are to be 
found in Inclosure Acts where a new right has been granted to a 
lord of a manor in lieu of his interest in the soil or otherwise. 
These cases, however, are more usually found under tlie head of 
sporting rights than rights of common m the ordinary sense (&)• 

Sect. 8. — Prescriptwn and Coltom. 

• Sub-Sect. 1 . — In QeneraL 

1037. Rights of common, like other profile a prendre and ease- 
ments, depend largely for their establishment upon prescription and 
custom (i). 

The main distinction between the two is that prescription is 
personal (/r) and is laid in a man and his ancestors, in a man and 
all those whose estate he hath, in a particular manor or tenement 
as to that manor or tenement belonging or appertaining (generally 
referred to in the books and cases fis a prescription in a qm estate), 
or in the corporation of a town and their predecessors etc., while 
custom is local {1) and is laid as existing within a manor, vill, parish 
or other definite locality. 


custom, and a proscription cannot exist in that whicli cannot be grmitod (Wackh/ 
V. Wildman 0698), 1 Ld. Kaym. 40/)). 

{ g ) There ai'e many early authoiities, but the judginent of Aloerbon, P., in 
Wood V. LeadhiWtr (1^5), 13 M, & W. 838, at pp. 842, 843, well expresses the law : 
** That no incorporeal inheritance afFeotiug land can eiiher bo created or trauH- 
ferred otherwise than by deed is a proposition so well ehi^blished by law that it 
would be mere pedantry to cite authorities in its support. All such inherit- 
ances are said emphatically to lie in grant, and not in hvery, and to psss by more 
delivering of the deed. . . . There is no doubt but that the principle does not 
depend on the quality of interest granted or t^at)8fe^^'d, but on the nature of the 
subject-matter. A right of common, for instaruA, which is a profit d prendre^ or 
^ right of way which is an easement or right in nattire of an easement, cftn 
no ^nore be gianted for life or for years without a deed than in fee simple.'* 

(A) See ]>p. 576—578, post, and the cases there cited. 

()} For a full discussion of the rights depending upon prescription and custom, 
see titles Customs ajo) Usages ; Easements aki> Fbofits A FdKNUiiB. 

(A) See Co. litt. 1 13 b ; ** In the common law A proijpriptioD which is personal 
is for the most part applied to persons, being made m the name of a oei^in 
person and his auoestm or those whose estate he hath, or in bodies p4ditic or 
* corporate and their predeoessora, for as a nataral body is said to have ancestors, 
so a body politic or corporate ts said to ha^e predecessors." • 

(/) lUd.: "And a custom, whiob is local is allqgic^ in no person, but laid 
witiunsomemaimr or other plaos. • . . A custom is in this manner: a copy- 
holder of the manor of D. doCbptoad that withiii the same manor there is and 
hath been a eustom time out of mind ol man used that all the copyholders of the 
said manor Itove had and used to have common of pasture etc. in su<di 
of the loid, pamel of Htue said manor wlme the person neitbcx} doth mm cun 
meoribe but aUegelh the custom witiiin the manor. But both to customs and 
pmacriptions thoss wo thinjm axe incidonio ifioopavable, viu.^ a o at oss ton or usage 
ffmdtilPG. PoBSOiMoo musthaye thm ^nalhiii : it must bo tong, continual, and 
IMMumihlft**' * 
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Sun- Sect. 2 . — Rights dejiending ttpm Prescription^ 

6 

1038. A prescription by immemorial usage can in general only 
be for things which can be created by grant, for the law allow'S 
prescriptions only to supply the loss ef a ,^ant. Therefore for 
such things as can have no lawful beginning nor be created at this 
day by any manner of grant, or reservation, or deed that can be 
supposed, a prescription is not good {m). 

As prescription at common law presupposes a grant to have 
previously existed, it must not only be for things which can be 
created by grant, bpt must be claimed by persons who are capable 
of taking by grant. Thus inhabitants and other fluctuating bodies 
cannot prescribe (u), nor can occupiers or tenants (o). 

1039. Every prescription has two inseparable incidents, namely, 
(1) poHBOBsion or usage and (2) time (p). 

Tbo time is that of legal memory, supposed to be from the 
coramoncenient of tho reign of Richard I.; but in point of fact tho 
continuance of a usage tor many years in modern times is taken 
as jtrimd facie, proof of its continued existence from time imme- 
morial (q). The actual number of years in claims by prescription 
at common law as distinguished from claims under tho Prescription 
Act, 18512, is not fixed. 

Evidence carrying back tho enjoyment of the right so far as 
living witnesses can testify, which may bo taken ns from forty to 
fifty years, is, unless rebutted by other circumstances, presumptive 
evidence that the right has existed from time imuieniorial and a 
snfiicient foundation for establishing a prescriptive right. A 
regular usage even for twenty years unexplained and uncontradicted 


{in) li (Vu. Pi;;, tit-, xxxi., chap. 1, «. 1, 11 ; seo Aihlington v. Chuh (177.)), 2 
'Wni. lil. nSU, whoro tho production of ancient but undntod ;;ranta in support of 
a proscriptivo claim to a right of common was held not itecesaRrily inconsistent 
with the proscriptive claim, as the "rants mi"ht have been either before the time 
of legal memory, or have confinned a previously existing right. 

(n) Gateward^s Vase (1007), 6 Go. Kop. 59 b; Rivers [Lord) v. Atltims (1878), 

3 Px. 1). 301; unless incorporation can be presumed {ibid,)\ see p. 476, 
mtf, 

(o) See p. 520, post; Tiihirg v. Silm (1890), 45 Ch. P. 98, 0, A. 

(p) Go. Litt^ 113 b. See note (?), p. dS3, untr; and ns to claims under the 
rrescription Act, 1832 (2 & 3 Will. 4, 0 . 71), see p,488, post* “ Every species of 
proscription by which proipertyls acquired or lost is founded on this presumjdion, 
that he w^ho has a quiet and un in ten’ll pted ]>oss 0 .ssion of anything for a certein 
number of years is suppKjwd to have a just ri;;lit, without which he would not^ 
have l>een suffered to continue in the enjoyment of it, for a long possession may 
bo considered as a better title than can commonly be produced, as it supposes 
an acquiescence in all other claimants, and that acquiescence also auppe^m 
some reason for which the claim was forebonie** (1 Domat, Loix Uviles 
(Translation}, Vol. I., at p. ^6), qur>tod in Carson's Beal Property Statutes, 

p. 26), 

S ) Baihy v. Appifyard (1838), 8 Ad. d: El. 161, per Littlbdale, J., at p. 166 : 
the claim hM b^n made by virtue of immemorial user, or of a non-exist- 
grant, as was done before the. statute (t.«.» the Prescription Act, 1832 (2 d: 3 
Will, 4| 0 . 71), twenty-eight years* enjoyment would have been some evidence.** 
But the claim in that case, being clearly under the Prescription Act, )S33 
3 Will. C* ♦hich required thirty years’ user, feiled* 
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has been held sufficient to warrant a jury in finding that a custom 
has existed from time immemorial (r). • 

But as such evidence is only presumptive, and an clement 
to be talten into consideration by a jury in finding n verdict, it may 
be rebutted by ovideD^i^ shewing either that the usage has actually 
commenced or that it must necessarily have commenced within the 
time of legal memory (<). 

1040. Prescription in a man and his ancestors or in a corporation 
and their predecessors is rarely, if over, found in connection with 
rights of common (0, and nearly all the cases relating to prescrip- 
tion for rights of common are for prescription in n qne estate (»>, 
under which nothing is claimable but such things as are incident, 
appendant, or appurtenant to land (h‘). 

A right claimed by proscription in a qne estate must, there- 
fore, have some connection with the land in respect of which it is 
claimed (a). 

1041. A prescription must also bo certain ami reasonable (/*). 

1042. The user necessary to establish a prescription, as to 
establish a custom, must be continuous, and nuither by violence, 
nor by stealth, nor by leave asked from time to time (c), requirements 
which have been frequently made use of to express the re<]nire- 
ment “ as of right ” in cases of claims under the Prescription Act, 
1832 (d). If one of these requirements is unsatislied, the proscription 
will fail. Modern intermissions, however, in tho oxoiciso of the 
enjoyment shown to have existed for a long time, will not invalidate 


Skit, .s. 

Fresor^ou 

aaitOastom. 

Rebuttal ot 
presumption. 


Prescription 
in estate 
usual 


(Vriain and 
reasonable. 

Mode of user 
requisite* 


(r) /?, V. Joliffe 0^23), 2 B. & C. 54 ; and see also Btalcp v. Hhaw (1805), 6 East, 
208, |)cr Lord Ellen uoROXjan, C,J., at p. 215, as to a similar presumption from 
twenty years* user of water; Gavn v. Whitsiahh {Fr^e Finhers) (ISO.')), 11 
11. li. Cas. 192, per Lord Wensleydale, at p. 210. But in claims to prnJitH ti 
prendre it will not be safe to rely on a less period than Ibiriy years, whicli is tho 
time fixed by the Prescription Act, 1832 (2 & 3 Will. 4, c. 71). 

(s) See Addington v, C'We (1775), 2 Win. Bi. 989; and compare li, v. A«hhy 
Fdvilh (Mahitavts) (48C6), L. R. 1 Q. B. 213; Bnjantv, Foot (1808). Fi. U. *3 
Q. B. 497, Ex. Ch. ; Mill v. New Forest CUmminsumer (1850), 18 0. 15. 00 (a 
case under tho Proscription Act, 1832 (2 & 3 Will 4* o. 71) ). 

S Welcome V. Upton (1840), 6 M. & W. 530, pne of the few enses on the 
^pct, was a cose of a solo and several pasturage and heibajje, which is not 
a light of common ; seo p. 400, ante. Shuttle worth v. //« Fleming (1805), 19 
C. B. »N. 8.) 687, was a claim to a free fishery in a man and hia aiujestoTH, while 
in Johnson v. Barnes (1873), L. IX, 8 (j. P. 527, Ex. Ch., a right in the cor- 
I»ortttion of (Colchester, though treutcfl by them as a nght of coiuntou, was found 
to be also an exclusive right of fiasturu^ ; see p.*462,^ff£r. 

(u) See p. 483, ante. 

(ro) 2 Bl. Com. 265. 

* (ft) Ihid, ; CowJam v. Slack (1812), 15 East, 108 ; Baring v. Ahingdnrit [ 1892 ] 
2 Ch. 374, O. A. See, for instance, Chilton v, London (lorptvrntion ( 1878 ), 7 (h, 
D. 502 (pannage) ; Be la Warr(Farl) ▼. Miles (1881), 17 CL I). 535, C, A. (right 
to take bracken); Cla^on r. Corhg (1843), 6 Q. 15. 415 (light to take sand, 
stone, and gravel) ; and compare ChesterJUld {Lord) v. tlarris^ [ 1908 ] 2 Ch. 399, 
per Cozens- Hardy, M.ll., at p. 410. 

(5) Co. litt. 122 a; ClatfUm v. Corhyt evpra: Hayward v. Cmnington (1666), 
1 Ley. 231 ; and see note (F), p. 470, onfe, 

<c) Mills V. Colchester Corporation (1867), L, E. 2 0. P. 476, per WlLLEfl, J., 
at p. 486, translating lAo^yus tiswa, per vim, nee elar^, n$e Vfecerrio etc," 
(CoTlitt. 114 a). 

(d) See note (A), p. 480, peif, 
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the ^roof, if the coart or jury are satisfied that the right was 
exercised as often as the claimant had occasion for it(e). 

. 1043. To meet the difficulty that Aometimes occurred in establish- 
ing a claim from immemorial user urhere the origin of the right 
oquld be shown since the time of legal. men^ory, as where there was 
unity of possession of the land in respect of which the right was 
claimed and the land over which the enjoyment was had, an idter- 
native claim was invented, namely, the loss of the grant which had 
been originally made ; and this doctrine of lost grant (/) has been 
Buccossfully invoked not only in aid of claims which were liable to 
be defeated as claims by prescription at common law, but also of 
claims under the Prescription Act, 1882 (g). 

1044. A lost grant will not be presumed where such a grant would 
have been in contravention of a statute (h), unless it be merely a 
private Act the provisions of which may be subsequently waived (t). 
Nor will any user, however long, establish a right which is unlawful 
in itself, whether the claim ^ by custom, prescription, or lost 
grant (k). 

A grant cannot be presumed either where the owner of the land 


(0) Mmgram v. Indmure CommiMimitTB /<)r England and WaleB (1874), L. R. 
9 Q. B. 162, where a right was established in respect of a particular farm, ^ough 
for several periods the tenant had turned out no sheep upon the waste, when he had 
110 fell flock. As to proof of continuous user under the Prescription Act, 1 832 (2 & 
3 Will. 4, c. 71), see also De la Warr (Earl) v. Miles (1881), 17 Ch. D. 535, 0. A., 

Jambs, L.J., at n. 600 : 1 think also it requires some further consideration 

oefore we entirely adopt what was said in one of the cases’* (presumably Lowe v. 
Carpenter (1851), 6 Exch. 825, 831, 832), ** that to establish under the statute a 
claim to a profit d prendre it must be shown to have been exorcised in every one 
of the years. If from any accident, or if merely for the convenience of the man 
himself, the right was in some years not exercised, I think it deserves considera- 
tion whether such a pretermission as that would defeat the right if the user was 
shown to have beguu moro than sixty years ago, and to have continued when- 
ever it was wanted during the whole sixty years.” See also Carr v. Foster 
(1S42), 3 Q. B. 581. Apparently proof of contiimous user must be more sti-ict 
in a claim under the Prescnption Act, 1832 (2 & 3 Will. 4. c. 71), than in one 
by prescription at common law ; see Lowe v. Carpenter^ where the court 

hela that the claim under the Prescription Act, 1832, failed, as the defendant 
failed to prove any act of user for ,fourteen months before the action, but 
su^gf'stod that the defendant might daim a right by prescnption or a nou- 
exiating grant On this point see further p. 4^, jH}Bt 

(/) ror the growth of the doctrine see Angus v. Dalton (1877b S Q. B. D. 85, 
f^er CoGKBUiuf , C. J., at p. 105 ; and for the leading ease establishing rights of 
common Otnvhm v. Slack (1812), 16 East, 108. 

(«jr) 2 & 3 WiU. 4. o, 71. . 

(A) Eeaversmi v. Pete^horough Jiurcit District Council^ [1902] 1 Ch. 557, 0. A. 
'wteretf lost grant was attempted to be set up in j ustifioation of apractice, which 
had existed for more than fifty years, of letting the pasturage of roads in a letf 
district for horses and cattle contrary to the pi^pvisions of an award made in 
eonforjbity with an Inolosure Act under which sheep only were to be depastured 
on the-roads; MiU ▼. Neio Forest Commisiumer (1856), 18 0. B. 60i, where a 
right of common had been exercised for more than thirty years over the waste 
lands of the New Forest, and it was shown that the Crown was ineapaoitated by 
siatuto from making any sjcidi grant. 

(1) 1:^86 Great Eastern Mast Go, v. (Mdmilh (1884), 9 App. Caa. 921 

(Jc) See A,^0. v. Mathias (1858), 4 E. ft 7. 579, Btles, J.,atp. 5^, where 
reasons againkt a dato uhdet each of fteee ihreo.grou^i axe fully deted 
with earlier authoritiM; gnd compare CheskrfiMd (Jterd) t. 
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ii incapable of resisting the user ilpon Trhioh the presumption ot * ** 

lost grant is to be founded (f), or Mere he'is ignorant of the user FiiHitHptlon 
of his land (m); but such cases oan hardly occur in the user of rights CnitoiB, 
of common, and are mentioned merely with the view of illustrating ' ' " 
one of the fundamental principles which lie at the root of pre* 
scription and of the fiction of a lost grant, namely, consent or 
acquiescence on the part of the owner of the servient tenement, 
the acquisition of a right being precluded where the user has been 
either by violence, or by stealth, or by leave asked from time. to 
lime (n). 

A grant will not be presumed when some other origin can be 

offered as an explanation of the user (o). 

• 

1045. On the question whether user under a mistaken idea of Ukt under 

right can bo supported by the presumption of a lost grant thero he 

has been difference of opinion ; hut whore the user has l)een open, ^ * • 
continuous, and uninterrupted, the hict that both parties were under 

a mistake as to the nature of the user is probably not a ground for 
refusing the presumption of a lost grant (p). 

1046. It was formerly, but is not now, necessary to state the Pieodinir 
date and parties in pleading a lost grant, but sufficient particulars 

must be staled to give fair notice of the issueB intended to bo 
raised (r/). 


(0 In tho same way that a user under «uch circumstanoes cannot be taken 
into acoouut in caloulatiug the periods necessary to establish a claim under the 
Presoription Act, 1832 (2 & 3 Will. 4, c. 71); see Winship v, IJudnjmth (1854), 
10 Exch. 5, where a right of way over a yard had lieon enjoyed for twenty 
years, during the first seven of which the house to which it belonged hod been 
let to tenants; aud compare Sturges v. Bridgeman (1879), 11 Oh. C. 852, 0. A. 
(wi) See Union Lighterage Co, v. Lotidon Graving Dork Cu., [1901] 2 Ok 300. 
(r?) Sturgea v. Bridgeman, Bupra^iter Tuksiqkb, L.J., at p. quoted in Union 
Lighterage Co. v. London Graving IhKk Co,, eupra, per Uozgks-Uardy, J., at 
p. 300 ; Dalton v. Angm (1881), 6 App. Cas. 740, per Fkv, J., at p. 772. As 
to contentious user being insufficient, see Eaton v. Swansea Waterworka Co, 
(1851), 17 Q. B. 267 ; and p. 490, poaU 

(o) See A.-G, v. iSimpami, [lOfU] 2 Ch. 671, per Parwkll, J., at p. Cf)8 ; 
A.-G. v. Antrobaa, [1905] 2 Ch. 188 ; and compare A,-0. v. Ilot'uer (1885), 14 
g. B. J). 246, 0. A. 

(p) ))« la Wart {Earl) v. Miles (1881), 17 Ch. D. 635, C. A., where a prescrip- 
tive right of cutting litter was established, although all parties wrongly 
believed that the right was established by a previous d^^cree ; CampMl v. \VUa(m 
(1803), 3 East, 294, where, there beingran inclosurc indor which in 1778 all 
rights of way except those set out in the award were extinguished, a <ierUii( 
eight of way was set out to an allotment ; but the owner, instead of using it, 
used another over the plaintiff’s land, and it was argued that the way had been 
used by mistake for that set out in the awaid, but it was held that a gradt made 
since, Uie inclosuxe and lost might be presumed, though it would have been 
otherwise it it had been shown that the user was in fact under the award. 
On the other hand, see IBvtra (Lor4) Jdtmi (lfi78), 3 Ex. D. 361, where 
KJtLLT, C.B., soidthat, if user is referred to any other right than the one in 
inspect of which it was actualif eijnrds4d,\gfeat injustice may be done; lor a 
loin might aibw the inhabitants of bgttsgss to eaercise a rmbt at ndiabitants, 
Ig^dtring that it vras a right which could W established in law, and which 

no necessity (c interrant; ana heinJlht afte^ards be bound by bis 
mm^hmtion because anotber right might be arauirod. 

' J^ofmsr V. Ouadofni, [1906] 2 Ch. 494, l£e other sU|^||sight be able 
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It is open to question whether direct evidence can be given (o 
rebut the presumption of a lost grant (a). 

1047. The doctrine of a lost gradt is also frequently pleaded in 
aid of and as an alternative to claims of rights of common under 
the Prescription Act, 1832 (b). The lat'ier as a rule are di£Bcult to 
establish, partly in consequence of the length of time for which user 
must, be proved in order to cslablisli the right in cases where 
manors form ] tarts of settled estates, and there lias been a succes- 
sion of tenants for life, against whom sixty years' user must be 
shown, and partly in uonsoquencc of the diminished value of rights 
of pasturage on nn'.uiien common and the consequent difSculty of 
proving contimious user. 

'I'lio general features of a claim by prescription at common law, 
Iiy tint doctrine of a lost grant, and by virtue of the Prescription 
Act, 1H3'2, are nnich the same, and what has been w'rittcn in the 
jireceding pages ^Yill for the most part apply to claims under that 
Act (>'). 

1048. So far as relates to ri^^hts of common and other jtrofita d 
j)rendn!, the rrescription Act, 1832, provides (cl) that no claim which 
]nay ho huv fully made at common law by custom, prescription, 
or grant, to any right of common (/^) or other profit or benefit to be 
tahen and enjoyed from any laiidf^’), where such right, profit, or 
heneiit has been actually taken and enjoyed by any person claiming 
right thereto without interruption for the full period of thirty 
years, is to he defeated or destroyed by showing only that such 
right, profit or heneiit was first taken or enjoyed at any time prior 
to such period of thirty years, but nevertheless such claim may be 
defeated in any other way by which tho same is now liable to 
ho defeated ; and when such right, profit, or benefit has been so taken 
and enjoyed as aforesaid for the full period of sixty years, the right 


hhuw, if tho lost grant was subsequent to the Act, that there was no one who 
was capable of making the grant, as in Neaveravn v. Ptterborouyh Rnral District 
VvUHiil, [11)021 1 Ch. oj7, 0. A. 

(ri) 8ee the aitlcrent opinions of tho judges ou this point in Dalton t. Angus 
(1881), (5 Apn. Cas. 740. 

(/>r 2 & 3 Will. 4. c. 71. 

(r) The ri'escription Act, 1832 (2 & 3 Will. 4, c. 71), did not supei'sede the old 
form of pro8ciij)tion. but gave a new one, and it was formerly held that if the 
new plea was lased, and it was desired to allege enjoyment *' as of right," tho 
very woids of the Act ixujgt be'used, and the terms of the Act adhered to in idl 
respects^ //o//ord v. Haminson (1844), 5 Q. B. 584) ; but under the modem form 
of pleading and powers of amendment the same strictness is not now required. 
As to piecing in oases of proscription, see title Eabsmentb and Profits A ^ 
PKBXOR,^. 

id) 2 AS wm. 4, 0. 71, B. L 

(s) Bi^ts of common in otobs do not come within the Prescription Act, 1832 
(2 & 3 Will» 4, c. 7L), as, although the words ** rights of common or other profit 
or benefit to be taken and enjo^^ from or upon any land " in ihidf a 1, would 
be wide enou^ to include them, the rule as to pleaoing laid down in s. 6 pro- 
etudes that view(8hMttleufcrth v. Le Fleming (1865), 19 0. B. (w. s.) 687). The 

Q uestion was raised in arjg^ument in Mercer v. Jknm, [1904] 2 Ch. 634, affirmedt 
1905] 2 Ch, 638, C. A., but no decision was given on it. 

(/) As the section expressly mentions land of *• our sovereign lord the BSHg,** 
the Ci'owu is boimd by*\t« * 
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thereto is to be deemed absolote and indefeasible, unless it appears 

that the same was taken and enjoyed by some consent or agreement Frsi^ptlon 

expressly made or given for that purpose by deed or writing. aud Cust om. 

Each of these two periods of thirty years and sixty years is to be 
deemed to be the period next before some suit or action wherein 
the claim or matter t(^ which such period may relate has l)een or ia 
brought into question (g) ; and no act or other matter is to be 
deemed to be an interruption within the meaning of the statute 
unless the same has been submitted to or acquiesced in for one year 
after the party interrupted has had or has notice thereof, and of 
the person making or authorising the same to be made (/<). 

Consequently, in claims under the Prescription Act, 1832, to 
rights of common a continuous enjoyment as of right and without 
interruption for either thirty or sixty years must be shown to have 
been exercised by the occupiers of the tenement in respect of which 
the right is claimed, and where enjoyment for the latter period can 
he shown the right ia absolute and indefeasible unless enjoyed by 
some consent or agreement evidenced by deed or writing. Parol 
consent or agreement is insiiihcient to bar the right (t). 

1049. Enjoyment as of right means an enjoy’mont had, not secretly E ijoympnt 

or l)y stealth, or by tacit suflerance, or by permission asked from time “• ”****• 

to time, on each occasion or oven on many occasions of using it, 

but an enjoyment had oiienly, notoriously, without particular leave 
at the time, by a person claiming to use, without danger of Ixsing 
treated as a trespasser, as a matter of right, uhether strictly legal 
by prescription and adverse user or by deed conferring the right, 
or, though not strictly legal, yet lawful to the extent of excusing a 
trespass, as by a consent or agreement in writing not under seal in 
case of a plea for sixty years or by such writing or parol consent 
or agreement, contract, or licence in case of a plea for thirty 
years (fr). 

1050. Proof of , the user must be shown substantially during the Proof nfuKer 
whole period next before some suit or action in which the claim 

shall be brought in question (f). and particularly in the first an<l “ 
last years of the period over which the user extends (m), and in tliis 


Ig) any action raising the question, r.ot necessarily tho ponding action 
{Cooper V. Huhhufk (1882), 12 C. B. fjr. s.) •lofil. 

(A) Prescription Act, 1832 (2 & 3 Will. 4. c. 71t. s. 4. As to pleading in cases 
of pi-esoription, see title Easeubnts avd PROFfTH a^Pkknurk. 

(<) Gardner v. ffodgem't Kingtion Breweriei Co., A. (J. 220. . 

(k) See Tickle v. Brown (1836), 4 Ad. & El. 380; Demiwoi v, V'lrlwrirffit 
(1864), ft B. & S. 1, 18; Be la Warr {Earl) v. Mllee (1S81), 17 CTi. D. .73.7, 0. A, 
As to “tacit sufferance,’’ see Gardner v. IMgemCe Brewery Co., [1061] 2 (’ll. 
19S, C. A., per Boueb, L.J., at p. 217. 

(Z) BifJumlt V, Fry (1838), 7 Ad. ft EL 698. Compare Cooper v. Uuhbtwh 
(1862), 12 0. B. (v. 8.) 436; and note (c), p. 486, avfe. 

{m) Bailey v. Jppleyard (1838), 8 Ad. A El. 161 : Carr v. Footer (1842), 8 
Q. B. 581 ; Lmat v. CaiTNmfer (1851), 6 Exoh. 82ft ; Barker r, JIfitc/teZZ (1840), 
11 A4* El. 788 ; De la Warr {Eari) v. MUet, eupni. But on the question 
of a temporary non-nser for a year, at the beginning or the end or in the 
middle of the statutotF period, eee HolVne v. Veroey (1884), 13 0, B. I), 304, 
.814, 915, C. A., where the court oonsidored that, though the total Hlisenoe 
of Btm for any ywr of the statutiffy period would be fatal ualsM explatued Ja 
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respect the proof differs from that required in case of a lost grant (n). 
No presumption will drawn from evidence as to user during part 
of the period (o) ; but the user need not necessarily be shown to 
have bwn exercised over the whole of the common (p). 

lOSl. Interruption of the enjoymentmui^ be acquiesced in for a 
year to constitute a break in the enjoyment (q), but interruptions 
acquiesced in for less than a year may be of great weight as evidence 
on the question whether there ever was a commencement of an 
enjoyment as of right, and are explanatory of what the user really 
was (r), 

SuB-^SOT. 3. — RighU depending upon Ciutom, 

1062. A right of common cannot, as stated above, be claimed by 
custom (s) except in the case of copyholders of a manor (a) ; and for 
this rule two reasons have been assigned, one that the right cannot 
be released (h) and the other that the subject of a profit d prendre 
would be liable to be entirely destroyed if it were vested in an 
indefinite number of people (c). But copyholders are allowed to 
claim by custom, os they cannot claim by prescription by reason of 
the weakness of their estate (d). 

1063. Custom is local law as distinguished from the general 
common law, and is tlie local common law of the particular locality, 
district, or manor in which it exists (<?). The requirements of a 
custom are that it shall be certain, reasonable and continuous, or 
rather that the evidence of user adduced in support of an alleged 


euch a way as to warrant the inference of con tinned actual enjoyment notwith- 
standing such temporary non-user, a cessation of user which did not exclude 
the inference of actual enjoyment os of right for the full statutory period would 
not necessarily be fatal even although it occurred at the beginning or the end 
of Uie period. Tbo question to be considered is whether non-user is to be 
attributed to an intermission or to an interniption of the enjoyment. 

(n) See Gardner v, IJodgem's Lvewery Co,, [1900] 1 Ch. 699; and pp. 486, 487, 
ante. 


(o) Bailey v. Apphyard (1838), 8 Ad, & £1. 161. 

.p) Peardon v. Underhill (1850), 16 Q. B. 120. 

Iq) Prescription Act, 1832 (2 & 3 Will. 4, c. 71), s. 4. 

(r) Eatoei v. Swansea Waterworks (1851), 17 Q. B. 267, per Lord CampbsLLi 
C.J.. at p. 274. 

(k) See generally, as to custom, title Gustoh akd Usage* 

(ci) GatewartTs Case (1607), 6 Co. Rep. 59 b ; Llnyd v. Jones (1848), 6 C. B. 81 ; 
Co. Jjitt 1 13 hr Any person who had an estate less than a fee simple was obliged 
to prescribe in the name of the owner of the fee (2 Bl. Com. 264, 265 ; and see 
Davies Williams (I66f), IS Q- B. 546, 559 ; Hoskins v, Rohins (1071), 2 
824 ; MeRor v* Spaiermn (1669), 1 Wms. Saund. 343). This might 


Wms. &und 
be done in the osse of tenan 


for life or for years or at will ; but if a copy- ■ 
holder were to prescribe in the name of the lord of the manor, it would be a 
presarinBon by the lord against himself as owner of the soil and a man oaunot 
presorioa Against himself or claim a right of common in his own bind. 'But 
anoe the passing of th4 Preemption Act, 1832 (2 & 3 Will. 4« b. 71), s. 5, enjoy- 
ment of the right olumed by tae occupieie of the tenement in resneet wherem 
it is dsimed as of rij^t tor the necessa^ periods may be allegad* 

(6) Jtfeffor T. sbpra. 

M JBocc V. WflW (1833), 4 £• d B. 702, per Lord Campbel 4 C.J., at pi ilSL 
id) See p. 451, ’ 

(e) Hfmmerton v. (187^, 24 W. B* 603, pet JjtBBMi, UAi si Ju i 
See fi^er title Crrsibsc AJb usaos. , 
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■ ' ‘ * 

enstom 'i^an satisfy tfame re^nlrements (/^ tt must also 6bv0 
existed from time immemorial C?)* * 

The rule laid dovo in claima>by prescription that the long enjoy* 
ment necessary to establish the right mast have been as of right, 
and therefore neither by violence, nor by stealth, nor by leave aued 
from time to time, applies equally in the case of a claim by custom [h ) . 

10S4. As claims to right of common by custom are necessarily 
made by copyholders, they will be established by proof that the 
cuetom as alleged exists within the manor, and the best evidence is 
obtainable from the court rolls of the manor (t). If, however, the 
court rolls have been lost or so kept that they •do not show what 
customs exist, evidence of old people will establish the custom, and 
it is not* necessary to show the user in respect of the particular 
tenement in respect of which the right is claimed, but evidence of 
reputation and of user by other copyholders will be admissible O'). 


Part V. — Alienation of Rights of Common. 

1055. Common appendant will pass under a conveyance of the 
land to which it is appendant, and it is so necessarily incident to 
the land that it cannot be severed from it. Therefore it cannot bo 
conveyed otherwise than with the land to which it is appendant (A). 

Common appurtenant, on the other hand, may be granted 
separately from the land to which it is appurtenant, but only when 
it is for a fixed number of cattle, the reason for the distinction 
being that with a fixed number of cattle the burden on the land is 
not increased and the owner of the waste is not affected by the 
severance of the right of common from the land. If conveyed 
separately from the land, it is converted into a ccmmon in gross. 

Common appurtenant, so long as it continues appurtenant, will, 
like common appendant, pass by any deed which grants, bargains 
and sells, leases and releases, licences, or devises the land to which 
it is appurtenant. 


(/) Bammaim v. Hontu (1876), W. B. 603, per JsssiL, M.B., at p. 6()3. 
For an axplauation of wnat ooustitutes reasonableness, see Tyeo» v. iSmi(h 
(1838), e Ad. & £1. 406, Ex. dh.. per TiimAL, O.J., at p. 421. , 

M Mercer r. Detme, [1906] 2 Ch. 638, 677. 683, 0. A. 

(A) MiUe V. Oeleheeler Oarporation (1887), L. B. 2 O. 4 P. 476, 486. 

(t) In many of tiie eases “'oustumalB," or customaries of the manor, have 
^beea produced, s.p., Portiond ^DuJte) v. HiU (1806), L. B. 2 Eq. 766 ; in oUkers 
the customs amiear from entries in the oourt roUs, e,g,, CheeUr field {Lord) v. 
HarrU, [1908] 1 Ch. 230 ; Oooa v. Fcrd (1900), 83 L. T. 482. Wheie a diuttumal 
even thcogb eompiled witiun the time of legal memoiy, it is conclusive 
evidence lununst tbs azisteaoe of any custom not mentioned therein {Portland 
(Dttiej V. Bill, supra). 

f jl) jDweravea {Ihord) t. Ldewethfa (I 860 ),' 16 Q. S. 19\,per FaHKA, B., at p. 812, 
explaining We^ v. apatite (181^, 1 lA m 8. 179, and Prichard rt.Paiudl (1846), 
10^ B. 689, 6(^; WorriBer. (fiimt'e Otdkge, Oxford (1871), O Ch. App. 732; 
ifeau V. Metihifr fpdfii IMan DUirki OomcB, [1899] 1 Oh. Ml, 

(M Bennett v. Jtssw 0740), WUlee, 246. Tha reeult la that, htnrever often the 
hmilinayhe aubdivided, every little naroel is sntitled to oomnito appsadant pro* 
ndrf^thatthersafecattislsvantand^ehaMUpeii it midassp. 449, 
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1056. A deed is neeessary both for a demise and surrender of |i 
profit a prendre that isAiot appendant or appurtenant to land (I). 
Where a lease of a fishery has been, granted by an agreement not 
under seal, even though the lessee is in possession of the fishery, 
which is nn incorporeal hereditament^, the agreement, not being 
under seal, cannot operate as a demise for /oars ; and the right to 
sue for trespass remains in the lessor (m). 

fiirt if there has been on actual enjoyment of an incorporeal 
hereditament by virtue of a lease which, not being under seal, is 
invalid, the lessor can recover rent for that enjoyment (n). 


Part VI. — Acquisition of Commons under 
Compulsory Powers. 

Sect. 1 . — Proceedbiffi inior to Acquisition* 

1067. The acquisition of commons and waste land by railway 
com panics and other public or semi-public bodies, which in the 
early days of railroads was largely resorted toon account of the com- 
paratively small value of such land, is now safeguarded by various 
restrictions to ensure publicity and the attention of Parliament (o). 

Si)eciAl tniichinory for the acquisition of common lands is 
provided by the Lands Clauses Consolidation Act, 1845 (p), but 
iMiforo the procedure under that Act can be brought into operation 
(•(irtain special provisions have to bo complied with. 

Tliu standing orders of each House of Parliament require that in 
the November advertisements ( 9 ) of a Pill the promoters are to state 
the particulars of any common land which they propose to acquire 
by moans of the Pill, and that a copy of every. Bill proposing to 
take ronunon land shall be deposited with the Poard of Agriculture 
and fisheries, who are to report upon the Bill to the committee to 
whom it is referred from the same iwint of view with reference 


(/) Co. Lilt. 338 a ; 1 Wms. Sauiid. 236 a. 

(m) Somerdet '{Duke) v. Fvgivell (1826), 6 B. & C. 875. So, too, in an action to 
recover r^nt ou an agreen^ut for a leaea of a house and shooting and fishing, 
Avhere the leasee had not occupied the house or enjoyed the sporting rights, the 
alleged lease was hold invalid (Bird v. IJiyghutm (1837), 6 Ad. & EL 824, Ex. Gh.) ; 
voiiipai'e Bird v. Great Euetem RaiL Co. (1865), 19 C. B. (n. 8.) 268. 

{n) Jvties T. Reyitolda (1836), 4 Ad. & El. 805'; Sutton y. Temple 12 

M. A W. 52, where the agieement was to take twen^ acres of eddish or eatage 
in a certain parish; HoJ/ord t. Pritchard (1849), 3 &ch. 793 (a case involving 
a right of fishing). 

(o) For precedents of the notices and other forms required in relation to this 
subject see Encyclopedia of Forms, VoL YlII., pp. 114—124. As to the 
law of compulsoiy purchase generally, see title Compulsory Pubcoase akd 
O oMPENSATxox ; and for the law relating to railways, title Railways aee 
Canals. 

(jEi) 8 & 9 Viet. 0. 18,^ss, 99—107. 

As to these, see title l^oiLf ament* 
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to Bach land, as if an application had been made to thenA to 
recommend an inclosure under the Inclpaure Ads (r). A copy 
of the Bill is also to be deposited with the Home Office. 

1058. Provision is also made for the protection of commons in 
the case of land acqnii*ed (br a light railway (s). • 

No land being pari of any common, and no easement over or 
aflecting any common, can he acquired for a light railway without 
the consent of the Board of Agriculture and Fisheries, and the 
Board are not to give their consent unless satisfied (1) that, regard 
being had to all the circumstances of the case, such acquisition is 
necessary ; (2) that the exercise of the powers conferred by the 
order authorising the railway will not cause any greater injury to 
the coilimon than is necessary ; and (3) that all proper steps have 
been taken in the interest of the commoners and of the public to 
add other land to the common (where this can be done) in lieu of 
the land taken, and, where a common is divided, to secure con- 
venient access from one part of the common to the other (/). 

Provision is made for the consideration of objections to the 
application or the draft order and for proi:)er opi)ortunities being 
given to the objectors of being heard in support of the objections (u), 

** Common” iiicUidcs any land subject to be inclosed under 
the Inclosure Acts, 1845 to 1882 which practically means all 
land that is not held in severalty (a), any metropolitan common 
within tlie meaning of the Metropolitan Commons Acts, IBUC to 
1878 (i.tf., land within the metropolitan police district) (</), e.nd any 
town green or village green (c). 

The Board in their report to the Committee of the House of 
Commons upon a private Bill for the acqtiisition of common land 
take into account the provisions applicable to land required for a 
light railway (d), and especially the desirability of providing other 
land in substitution for that taken from the coMimoii, or, when that 
is not practicable, of securing i>ro 2 )er access Letween any severed 
portions of the common. 

it would seem that urban sanitary authorities and district 
councils have a locus s/amli before the Committee to which 


(r) y.e., whether the inclosure will be lor the henoiit of the neighbourhood. 
Sfje p. 540, post 

(s) Light Bail ways Act, 1896 (50 & GO Yict c. 48), under which the Light 
liailway Couimissioiiers have power to authorise the aequiaxtion of land for a 
light railway by a provisional order^ which only requires Gonlirmatiou by the 
Board of Tr^e, and does not involve *ihe necessity eff bringing the matter before 
1 Parliament, os is required in cases of provisional orders for the inclosure or 
regulation of commons under Inclosure Acts by the Board of Agriculture 
and Fisheries, except in cases where a scheme for the mauagwent of a 
common is made by a local authority under the Commons Act, 189lf (02 & 63 
Viet, c, 30). 

(t) Light Bailways Act, 1890 (59 3r 60 Viet. o. 48), s. 21. As to light railways 
generally, see title T&AMWArs All j> Light Bailways. 

(a iMd., s. 22. 

(x' See p. 541, post 

(a! See note (5), p. 542, 2 ) 0 $t* 

Seep. 606 , post 

e/ Light Baiiwa^ Act, 1896 (59 A 60 Viet. e. 48), a 21 (2). 
fl) a* • 
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any private Bill is referred with reference to commons which afO 
Bubarbati or 'which lie within their districts respectively (e). 

< 

Bbct. 2. — Procedure under the Land* Clausea Acts. 

, Subject, l . — AeqtiisUion of Right»»of Ofoner tf Soil. 

1059. Assuming that the powers for compnlsory purchase of a 
commotn or part of a common have been obtained, special provisions 
come into operation (/), and the purchase of the soil and the pur* 
chase of the commonable and other rights in or over the common 
have to be negotiated for separately, unless the commoners happen 
to be also owners of the soil. 

The promoters must first agree upon or settle by arbitration, 
as ill a case of disputed compensation for other lands, the 
amount of compensation to be paid to the lord of the manor or 
other person entitled to the right in the soil of the lands in respect 
of such right, independent!;^ of any commonable or other 
rights to which he may be entitled (g). Upon payment or tender 
to the lord of the manor or such other person entitled as 
aforesaid of the compensation which has been agreed npon 
or determined, or on deposit of such compensation in the Bank of 
England, the lord or other owner of the soil executes a conveyance 
to tiie promoters, or in default thereof the promoters may execute 
a deed poll, either of which deeds will vest the land in them. 

8nch vesting, however, is subject to the commonable and other 
rights affecting the land until such rights shall have been 
extinguished by payment or deposit of the compensation for the 
same (A) ; and the promoters are not entitled to enter and use the 
land for their work until such compensation has been ascertained 
and paid (i). 

Sob-Sect. 2. — AcqtMtion of CvmmonabU and other Right*. 

1060. The compensation to be paid for the commonable and 

other rights in or over common lands, and also the compensation 
for the soil where the right in the soil belongs to the commoners, is 
then to be determined, ii possible, by agreement between the pro- 
moters and a committee of commoners appointed for the pur- 
pose (k). For the purpose of appointing this committee a meeting 
of the parties entitled to commonable or other rights must be 
convened by Jibe promoters at some convenient place in the 
nei ghbourhood of the common^f). 

(•) Gotniitfias Act, 1876 (39 A 40 Tiot. o. 66), a. 8 ; Iiocal Qovwntnent Act, 
1894 (66 A 67 Viot, o. 78), a 26. See too pp. 697 et teq., poet. 

See Stands OUsnses CmisoUdstion Act, 1846 fS A 9 Tict. c. 18), as, 99— - 

Jn) IML^ a 99. For the pvooedttre for determining oompensotion ses aa 16— 
68 of the (SeoaiM OooeielkUtion Aot, 1846 (6 A 9 Vifit. a 18), and 

title OoKPOiaoBT Pubohass Aim CoxpmraATKHr. 

Landa Qauaes Gonaolidetion Aot, 1846 (8 A 9 Tiot. a 18), a 100. 

(f) Rtaneham v. Imdm^ Srighton, and South OottA Rtul. Co. (1871), It. S, 7 
Q. B. 1. 

(A) Landa Clauaaa OonaoUdation Aot, 1846 01 A 9 Tiot a 18). a 10t!t‘ ' 

(f) IhidL, a 102. The B s Htin g ia to-' ho oaUed hy jpn^ wdv^imtiBn 
inserted onoe at least in two conseontive wsdts in amne lodd 'alwsiiei^ 
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Part n>— AoQunifiaif of C<»a(ONs dnoi^Ooufulsort Powbrs. 

. The meeting appoints a conunittee, not exceeding five in nniQiberi 
of the parties enUued to oommonable or other rights, and at «i;Rsh 
meeting the decision of the majority of tlm persons entitled to 
commonable rights present hinds the mihoruy and all absent 
parties On). 

The committee are empowered to enter into an agreement Aith 
the promoters, which binds all the commoners, for the compen- 
sation to be paid for the extinction of all commonable and •other 
rights and all matters relating thereto, and may receive the com- 
pensation ; and the r^ipt of the committee or of any three of 
them is an effectual discharge, and the promoters are not bound 
to see to the apportionment or to the application of the compensa- 
tion, and are not liable for misapplication or non-application 
thereof In). 

If, however, the committee and promoters fail to agree, the 
amount of compensation is to be determined as in other cases of 
disputed compensation (o). If upon l)eing duly convened by the 
promoters no effectual meeting takes x>lace, or if the meeting fails 
to appoint a committee, the compensation is to be determined by a 
surveyor appointed by two justices) as when xmrties cannot be 
found (p). 

The above provisions are, however, not imperative so as to 
preclude specitic performance of an agreement which docs not 
strictly comply with them (q). 

1061. Upon payment or tender to the committee, or, if no com- 
mittee has been appointed, upon deposit in the Bank of England, of 
the agreed or determined compensation, the promoters may execute 
a deed poll, as in other cases of purchase of lands, and thereupon 
the lands will vest in the promoters freed and discharged from all 
commonable and other rights, and the promoters become entitled 
to immediate possession (n* 

Sect. 8. — Appor^onment and Application of Coinpenmtion Money. 

1082- The Lands Clauses Consolidation Act, 1845 («), provided 
that tlie compensation when received by .the committee should be 


the of 8110 I 1 insertions lieing not more than fourteen nor ^ less than 
Mven daye prior to any such meeting ; and notice of the meeting ii alpo 
not lees &an seven days previous to the holding thereof to he affixed upon 
the door of the parish ohnreh where such meeting is intended .to be held, 'or 
if there be no euch church, some othlb place in ttaS neighbourhood to which 
notices ere usually affixed. If the lands are parcel or holdeu of a manof, a 
like notice is to be given to the lord ei the manor. 

(m) T^nds Clauses Consolidation Act, 184d (8 & 9 Viet. c. 18), s. 10.]|. As tho 
aeotion oi^teatiy refers to the persons entitled present, and no power is given 
to the persons entitled, as in the Inelosure Acts, to appoint an agent or attorney 
to roproirmt them, it eeeme «leer tiiat the oommittee must he appointed only by 
the persons entithsd who ai« presept, and that a solicitor or agent cannot vote. 

. (a) Lands Glanaee OonsolidMipn 1M8 (8 A 9 Viet. c. 18), s. 104. 

( 0 ) /Mf.. a 105. ^ 

ip) Ibid., a KML See title CoMFinsoBT Bubchase Aim OogmsATioB. 

J9m V. fttajhrdewtd VtUmUr Atff. Co. (1875). 28 W. H 8 O 8 . 

<r) Lands Claaeae'Oonaolidation Act, }8t5 (8 A 9 Yi<d. «. 18), a 107. 
fiO 8 A 9 Tiot. «. 18. • 
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apportioned by them among the several persons interested therein 
according to their respective interests ; but as it was found that in 
many cases this was a task beyond their powers, the committee are 
now empowered {a), when they are of opinion that the provisions of 
th^ Lands Clauses Act cannot be satisfactorily carried into effect, to 
apply in wTiting to the Board of Agriculture^ and Fisheries to call a 
meeting of the persons interested in the compensation money for the 
appohitment of trustees of such compensation money and instruc- 
tions as to investment of the money and application of the income 
to such purposes, for the benefit of the persons interested therein, 
as the Board shall approve. 

If the Board see" lit to proceed with the application, they call 
a meeting accordingly at which the majority in number .and the 
majority in respect of interest V)ind the minority and absentees. 
This double majority is required at this and other meetings 
dealing with componsiition nioi^ey, although at the meeting to 
appoint a commoners’ committee a numerical majority only is 
requisite. In all cases it should ho shown to the Board that the 
nec'essary majority has been obtained. \Vhere there is any doubt 
as to the majority of interest, it should generally bo calculated from 
the rateable vn.lue of the lonements in respect of which the right of 
common was exercised, or in the case of a stinted pasture from tlie 
mini her of stints v^>). At the meeting persons interested can vote 
hy proxy (c). 

But if at the mooting no inslruclionB are resolved upon, or if the 
Board deem such instructions unjust or unreasonable, the Board may, 
hy order under their seal, give such instructions for the investment 
of the compensation money and for the application of the income as 
they think fit. Any order made by the Board, whether original or 
approving instructions passed at tlie meeting, is to contain provision 
for the appointment of new trustees from tirao to time, and is to he 
deposited and kept in tho same way as inclosure awards (d). Pay- 
ment to the trustees discharges the committee from all liability, and 
the trustees, after payment of the expenses incurred by the Board (/») 
in relation to tho application and order, deal with the balance of the 
fund as directed by the order (/). 

1063. These powers were further extended by the Inclosure Act, 
1854 (< 7 ), under which a majority of the committee may apply to the 
Board to call, a meeting of persons interested in the money to deter- 
mine whether or not it shall be ^apportioned among them under 
^ L- 

‘(a) Iwcloftiire Act. 1852 (15 & 16 Viet. c. 7J>), s. 22. The Act gave power 
apply to tho Tiielosure Commissioners, Imt their powers are now vested in the 
Board of*Agriciilture and Fisheries, who are throughout article refeiTed to 
as the Hoam ; see note (a), p. 5-14, pofit 

(5) See Inclosure Act, 1845 (8 d; 9 Viet. c. 118), s. 22, 

(c) See p. 498, past. 

(d) As to the deposit and (nistoily of inclosure awards, see Inclosure Act, 
1846 (8 A 9 Viet, a 118), S..146 ; and p. 586, post 

(^) Act the exposes of the Board only provided tor, but in practice 
tte Board include in their expenses costs of the applicants properly incurred 
in oonnoctinii with the application and meeting. 

(/) Inclosure Act, 1862 (16 & 16 Viet. o. 7in, a. 22 . 

(y) 17 A 18 Viet, c.9^ ^ ' 
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provisions contained in the Act (%). If the requisite majority in 
number and interest resolve upon apportionment, the compensation 
money is to be paid into the Bank of England to the credit of an 
account to be nauied by the Board, and the committee are there' 
upon discharged from all liability (t). The Board, acting by thqm- 
selves or an assistant (Tommissioner appointed for the purpose, are 
then empowered to determine and award the compensation money to 
the persons interested according to their respective interests in the 
land taken, with power to hold meetings, call for evidence, employ 
a surveyor etc. (&). At these meetings persons may vote by proxy. 

1064 . The Commonable Rights Compensation Act, 188‘i, pro- 
vides additional modes of dealing with compensation money, and 
under it’the committee or a majority thereof, or after the expira- 
tion of twelve months from the payment of the money to the com- 
mittee any three of the persons claiming to be interested in the 
money may apply in writing to tho Board to call a meeting of the 
persons interested to consider the application of the money, and at 
such meeting resolutions may be passed by a majority in number 
and in value of interests for the appiiciition of llio money in one or 
more of the following ways:— (1) In the improvement of tho 
remainder of tho common ; (2) in defraying the expenses of a 
scheme under the kletropolitati Commons Acts, or a provisional 
order for regulation under the Inclosuro Acts, or an application 
to Parliament for a private Bill or otherwise for the preservation 
and management of the common as an oi)en space ; (3) in defraying 
the expenses of any legal proceedings for the protection of the 
common or the commoners' rights over it; (4) in the purchase of 
additional land to be used as common land ; and (5) in the pur- 
chase of additional land to be used as a recreation ground for the 
neighbourhood (f). 

The terms of the resolution, which is ma In ^binding on the 
minority and absent parties, are embodied in an order of the 
Board, and the money is applied as directed by the order (m). 

1065. Where additional common land is purchased it is conveyed 
to trustees, who are appointed by, and theinpowors and duties defined 
in a further order of, the Board (containing also provisions for the 
appointment of new trustees), all pursuant to resolutions passed as 
before at a special meeting convened by the Board (a). Land pur- 
chased for a recreation ground is conveyed to a local ’authority, as 
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(/i) Inclosiire Act, 18»>1 (17 & IS Viet. c. 97), s. 1.5, 

(f) Ibid,, fl. 16 . 

(A;) Ibid,, 8. 17. In practice, these cosea have alwayn boon referral b;)' the 
Board to one of their assistant cominisstoners, who arc practisinj^ hamsters 
holding appointments under the Board. The assistant ootumissioner issues 
notices by advertisement and otherwise to all persons inferestod to send in 
claims, calls a meeting or meetings in the locality t/i> determine the claims, and 
ii^es his award in due course, 

(^) CommoDable Bights Compensation Act, 1882 Vret, 15), s. 1. 

(m) Ibid,, 8. 2. Copies of all orders made by the Board are to be deposited 
■lid kept as indosure awards are directeil to be kept (tVhV/., s. 5) ; see Inclosuro 
Act, 1645 (8 A 9 Viet. c. 1 18), s. 146; and p. 586, jfoaL 
{ni CommonaUs Bights Compensation Act, 1882 (45 Viet e* 15), s. 2 (2). 
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specified in the Act, and held and nuuiaged in accordance with tlM 
provisions relating to ideation grounds contained in the Inelosnra 
Acts (o). 

1066. Compensation money for any recreation ground or field 
garden taken under compulsory powers if* to be applied in the 
manner provided by the Inclosure Acts with respect to the sur- 
plus rents arising from recreation grounds and field gardens 
resi)ectively (p). 

1067. The Commonable Eights Compensation Act, 1682, does not 
embody the provisions of the Inclosure Acts, and contains no ix>wer 
for a person interested to appoint an agent or attorney. It would 
seem, therefore, that at meetings held under this Act. persons 
interested must be personally present in order to vote, and that in 
this respect such meetings differ from those held under the 
Inclosure Acts, 1852 and 1854(g), relating to the division of tVie 
compensation money among the persons interested. 

1068. Provision is also made for legalising by an order of the 
Board the previous application of compensation money by a com- 
mittee in one or more of the ways anthorised by the Act, and for 
discharging the committee from liability in res{)ect of such appli- 
cation. The order is to be made in pursuance of a resolution 
passed at any meeting of the persons interested called by the Board 
in manner provided for meetings under that Act^ (r) and by a 
majority in number and a majority in value of interests. The 
provisions as to the purchase of additional common land or the 
purchase of a recreation ground are to apply where the money has 
been laid out in the purchase of land (s). 

The New Forest is excluded from the operation of the Act (a). 

Sect. 4 . — Proper Tribmal to deal with Compensation Money. 

1069. The committee of commoners, and in cases of difficulty 
the Board, are the proper tribunal to ascertain who are the persons 
interested in the compensation money, and what are their interests. 
In the absence of fraud or misconduct on the part of the com- 
mittee, the Chancery Division of the High Court has no original 
power to interfere with the jurisdiction of either body (10 ; but in 


(o) CuuiTDonable Bights CompSDsation Act, 1882 (45 Tict. o. 15), s. 2 (5). For 
these ptovnione, eee p. SUl, ywX. 

•>(}>) It/id., B. 3. For the epplioation of these rents, see p. 592, poU. 

(g) Inelosttre Act, 1863 (15 & Itf Yiot. o. 79), s. 35j lu<4o8ura Act, 1854* 
(17 & 18 Ykt. o. 97}, s. 21 ; Inclosure Act, 1845 (8 & 9 Yict. c. 118), s. 21. 

(r) 8& Coinmousble Bighte (Dompeusstiou Act, 1882 (45 Yict. o. 15), e. 2 (4). 
This piro4^<m was usds ss it wss found by the Board i^t oomaiittees had in 
some cases so irregahwly i 4 »pUed comnenmtion mamj instead of dividiDg it. 
The cases in whioo rehsi wee required have probaUy all bean .diqtoaed %.ao 
thatit ia uniieoesaarT to rtate the procedure at length. 

(«) CotumopaUeSg^tiOeinpensatioaAeti. 1682 (45 Yict «. 15), a. 4. For 
a form of ap^eatioa mder wofik eircuoutainee, tee Enardoptem of.Fwianai 
Vol. Vni., p. 124, Form Ifo. 60. 

f a) /5Mf., s. 6. ’.j 

5) Bickard* v. D« lYfetMi, [1901] 2 Oh. 588. jMr SlnpewiGB, iBiiaudping, 
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80T«ral eases where there was considerable complication, and ^ 
objection was rtised, the rights of persons entitle to compensatioii 
money have he^ determined by«the Chancery KvisionCc). 

, ' Cottpsa* 

• * sation 

Money. 

Part VII. — Rights of the Lord of the* 

Manor and Owner of the Soil 

Sect. 1. — Qeneral Rights^ 

1070. The lord of the soil is owner of everything upwards to the Ownership 
heaven and downwards to the centre of the earth except such 
things as custom, usag^, or grant has conferred upon the commoners, 

So long as he does not interfere with the commoners’ rights, he rlghu. 
may use the land and the produce thereof as absolutely as if no 
right of common had place on it(d). 

If sufficient common is left to the commoners, the lord of the 


after camfully couflidering the enactments above referred to, for want of 
jurisdictiou, an action against a committee of oommonem in which the plaintiff 
claimed to be entitled as sole commoner to all the_ oonipeusatioii money. 
The decision was appealed against, but during the hearing the parties agreed 
to refer to an arbitrator the ascertainment of the persons entitled, and on his 
finding the court dismissed the appeal without dedding the question of 
jurisdiction (Richards v. De Ifinfoa, nsOS] 1 Ch. 507, 0. A.). 

(c) Nash V. Combs (1668), L. B. 6 Eq. 51, where a bill was filed by the com* 

mittee for the direction of the court as to the application of money arising from 
the taking of a common in which the resident and nou-resideiit freemen of 
Bedford were interested, and questions had arisen ; Foos y, (1875), L. B. 

*20 Eq. 403, where the court decided questions between th>' freeholders, copy, 
holders, and enfranchised copyholders of the manor of Eockney arising m 
respect of several compensation funds ; Austin y. Amhurst (1877), 7 Ch. 1). 
689 (claim by occupiers^against owners in respect of the same funds); A.-O. 
y. Mtyrick^ [1803] A. C. 1, where a railway company had paid into court the 
purchase-money of part of a turbary allotment, apd the questions were dealt 
with on petition ; WeaiherJcy y. Laytmi, [189Sn W. N. 165. See also the ease 
of Elfins V. Merthyr Tydfil Urban District Council^ [1890] 1 Ch. 241, 0. A., 
where ah action for specific performance against the promoters xhe question 
was whether or noy>art of the land taken was subj^ to any commonable rights. 

, The decision of Ejuuwigh, J., in Richards y. De Winton, [lOOlT 2 Ch. 566, 
appears to be in aooordaooe both with the provisions of the statutes and with 
the intention of the hmlatare to prowde an idezpei^sive tribunal for the 
division of the money ; but the other cases quoted show that, it all the parties , 
are agreed, the court will entertain the question of distribution, and, as 
Kekswicb, J"., suggested (ibid., p« 57^, would equally do so on representation 
modeby the Board of Agrioalturil and ^sheries. • 

(d) 3 CrtL PigA 93; Jhe y» (1813)9 2 M. A S. 17A wr Lord 

ELLEKhonouGB, C.J., at p. 184. She abo IriM ▼. EUis <1827), 7 B. A 0. 346, 
per Batlbt, J., atp. dtt : The Ibtd fiaa fjghtt of his own reserved upon the 
waste, I do not say subservient to, Ml with, the righto of the 

commoners. He has 4- right to at/bilk tito obtoniou and to every to be 

dmived the so9 not mconmstoiit w|th the rights of the oowpoum; and 
vrtien 'it IS aaoertoipedjbat there m mbiw ootoihon than to neoeptt^ lor the 
cattlo of the odmihonelw, the lord, as US mmam io me, is entittod to lake that 
for his own purposes.” See dso ffoR y. IBf&m (1877), D» 667, 675; 
jmimA y. Dairn iingh (1879), 11 O. D; 79Sf U A. 
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soil by (iotilmdn law right, independently of any statute, may plant 
trees, breed conies, ^pasture cattle, grant lioen(%s to strangers 
to take the herbage and pasturage and other products of 
and in the Boil(e), and inclose or, to use the technical term, 
approve tlje waste. The right of apnrovement, however, has, in 
the interests' of the population of the 'neighbourhood and the 
general public, been subjected to material restriction and super- 
viskjn by recent legislation (/). 

The right of i^lanling trees or of making a rabbit warren must 
necessarily be exercised only to a limited extent, as it involves 
interference with the pasturage, and if the commoners can prove 
insuflicieiicy of paisture, they are entitled to bring an action against 
the lord, though they must not themselves cut down the trees or fill 
up the rabbit holes (g). 

1071. The right of the lord to have pasturage for his own cattle 
on ilie common is always one of the characieristica of a waste on 
wliicli rights of common exists and so long as it continues a common 
no prescription can deprive him of the right, nor is it dependent upon 
there being a sufticiency of common for the other commoners (/i)* 
Whore a right is established to exclude the lord from the common 
it will bo found to be a sole or several pasture or herbage, and not 
a right of common (i). 

The lord or owner of the soil may also license strangers to put 
thoir cattle on the common, but not to the prejudice of the com- 
moners so that they have not suiticient common (/c), and where in 
an action by a commoner for interference with his rights of 
(‘onimon the defendant pleads a licence from the lord, he should 
aver that sunicient common is left (/). A licence from the lord 
for a lime certain must be by deed, for that is tantamount to a 
grant; otherwise if the licence is only pro hue vice (m). 

1072. A custom frequently exists for the lord of the manor to 
drive the common at stated periods to ascertain whether there are 


fe) See cases cited in note (<i), p. 499, ante. 

(/) See p, 609, post. These nghts of the owner of the soil in ancient times 
wei*o unquestionably of much ^oater value ^an at the present day, when 
it is unusual to find a common vmich will sustain moi-e stock than can establish 


rights by reason of levanoy and couchanoy upon the old inclosures to which it 
U attached ; hut where any such common is now left there is no doubt that, in 
the absence of an express prescription to the conti'uiy', the overplus belongs to 
the oWISer of the soil (0ooke, Inolosura Acts, p. 65). The circumsta'nces con- 
'nected with the Banstead oommons brought out in RohertBon v. Hariopp (1889), 
43 Ch. D. 484, 0. A., afford a notable example of how rights of common pracr 
tically dormant may be discovered, ^ 

ijH) /s to trees, m Kirbp v. Sadgrove (1797), 1 Bos. & P. 13, where Eros, O.J., 
twice refers to arightof common as an easement instead ol a profit d prendre ; 
Arlett V. miie (1827), 7 B« /t 0. 346. As to rabbits, see Coeper y. Marehall 
(1757), I Burr. 269 ; BdbiMm v. Puleep Singh (1879), 11 Ch. D. 798, C. A. 

(h) Co. latt. 122 a, cited in full in note (d), p. 460, atde, 

A Ihid. 

{k} MtUar v! JSpdUman (1619), 1 Wms. Saund. 343 (notes); AUdmon v, 
TeoBdale (1772), 3 Wils. 278 ; Oreetihow v. IMeg (1747), WiUes, 619. 
f/) Smith V. Fet?ierweU (161i), Freem. (R. B ) 190. 

(m) ATont V. Ruti€r\16}l^, Jae. 674 v, Sawem (1670), 1 Ymit ll* 
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too many eattla of commoners on the wastes, and whether there are 
eattle of stra^ers there; and it is appsehended that the lord 
would have this right in the absence of special custom. The custom 
has fallmi into abeyance in many places, but is regularly exercised 
in many of the large fell^ in the north of England and ot^er 
mountainous areas. * 

Distress is incident as of common right to a right to drive the 
common when cattle are found to be unlawfully upon it(») ; and the 
lord may drive the cattle of the commoners with those of strangers 
which he has seen to a convenient place to separate them without 
alleging any custom (o). But if the usage is at certain times in the 
year to drive the common to ascertain whether*ihere are cattle of 
strangcri^ there, or the common is surchargod, the custom must be 
shown (p). 

1073. The right of shooting and of taking the game on the 
common, which belodgs to the lord as owner of the soil, is an interest 
in the realty, and a grant of it is a licence of a jtrofit d prendre {q). 
The owner of the fee may sever it from the ownership of the soil 
and grant it as a separate tenement to another in fee (<). 

1074. Free warren, or the right to keep and maintain l>east8 and 
birds of warren within the precincts of a manor or other place, is not 
a manorial right, but a franchise to which title must he made either 
by a grant horn the Crown or by prescription which supposes such 
a grant (s), and may be held as well by a i^erson not lord of a manor 
us by one who is. It is so separate from the manor that when the 
lord has also acquired a right of free warren over the manor and 
conveys the manor with all rights of fishing, fowling, hunting, and 
shooting belonging to it, that will not curry the free warren, not 
because the words are not large enough, hut because it does not 
belong to the manor ((). It may be appurtenan* to the manor by 
prescription or by the terms of the original grant, like any other 
profit d prendre or pasement, so as to pass by a conveyance of the 
manor with the appurtenants, but that does not make it a manorial 
right (n). 

The grant of a warren by a person who Is owner of the soil and 


(n) Bromfidd t. Teigli (1672), 2 Tier. 87. 

lo) Thomat v. NiehoU (1680), 3 Lev. 4U. * 

\p) Ibid. , • 

(ly) Ewart v. Ordhatn (1859), 7 H. L. Cas. 331. 

(r) IFicJfcAow V. Hawker (1840), 7 M. & W. 03, adopted in Mmgravt v. Fonm 
• (1871), li. B. 6 Q. B. 690, 692. 

(«) ^ 2 BL Com. 38, when the author gives an account of forest^ chawa, 
porks, and warmia. Beasts and fowls of warren are the hare, coney, pheamnt, 
and p«rtridge,aiid, apparently, wild AaiBk(FikhardtnM.{Lord)y. Purcell, [1008] 
2 Ch. 139, per PAEKxn, J., at p. 163) ; eee Manwood, Forest T.nws, chap. I , a. 3 ; 
Demuhire {Duke) v. Lodge (1827^, 7 B. * 0. 36, which decided that g»>^ 
Were not birds of warren, though in an early Game Act (1 Jao. 1, o. 27), which 
was repealed by the Gome Act, 1831 (1 ft 2 Will. 4. c. 32), they are included 

^ Morrit v. Dinut (1831), 1 Ad. ft ‘El. 664. 

&) See Boteerbg v. SmUh (1874), ' L. B, 6' G. F. 624, per CxSASoy, B., at 
p;H5,Ex.C3i. * 
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has also A tight of free barren in it, may ^s an estate in the stdl 
if the context of the instrument shows the intention to be snch, but 
that is not its primd facie eonstractien (w). 

The right of free warren was originally granted by the Cro^ 
over the lands of the grantee, and not ovgr the lands of a third 
person, and was after the Norman conquest utilised as a means of 
protecting the game, which was regarded in early times as the sole 
property of the monarch, the sole and exclusive power of killing 
the game, so far as the warren of the grantee extended, being given 
to him on condition of his preventing other persons from doing so, 
and the grantee was in reality no more than a royal gamekeeper. 
The right of free warren over another’s ground arose where men 
who were keen sportsmen sold their estates and reserved 'the free 
warren, or right of killing game (ar). 

An action of trespass will lie by the owner of a free warren 
against one who enters the warren and takes or drives away the 
beasts or fowls of warren (a). 

The right of free warren is of importance in cases of inclosure, as 
it remains in the lord of the manor unless he is expressly deprived 
of it by the provisional order and Act, whereas a right of sporting 
over the waste which is merely an incident of his ownership of the 
soil is destroyed when the soil is taken away from him and allotted 
to others by virtue of the Act (b). 

1075. A lord may have a right in respect of the waste of his own 
manor to turn cattle on the waste of an adjoining manor, but such 
a right would be difficult to prove if there were old inclosed lands 
of the adjoining manor in respect of which the right was also 
claimed (r). 


(w) lJftttK*hamp {Earl) v. IfVnit L. R 6 H. L. 223 ; and see Bobinson 

Dulftp Hingh mid), 11 Ch. D. i98, 0. A. 

(j:) Seo 2 Bl. Com. 38. ** A ^ant of free warren is in general confined to the 
lands of the gi’aiiteo. The King could not grant it over the lands of a third 
poreon, and though he might grant it over hia own lands, we are not aware of 
any instance of its having been done. Unless the words are such as to show 
unequivocally that such is the intention, we think they would not have that 
effect (A.-w. v. Panom (1832), 2 Cr. <& J. 270, 302, per Lord LYNDlrCTKaT, C.B,, 
at pp. 308, 300, where a grant of free warren within the demesne lands of the 

g rantee, his heirs and assigns, and in all other lands and woods in the same 
uudred, manor, town etc., was held only to include free warren in the demesne 
lands and tenedieutal lands of the grantee][. For a case of a right of free warren 
over all the lands in the nothnor acq^iired by prescription, see Carnarvon 
(Earl) V. rUlkbaiB (1844), 13 M, A W, Si 3. 

\o> Coin. Dig, tit, iSrespaSs, A 2. 

(b) See the oases on this subject collected at pp. 676 ef tra,, pcsf. 

(e) SMew {JSarl^ e. OouH (1826), 6 B, & 0. 017, where &e commoiM one 
aotanor iMd hssn indoted tinder an Indosure Act, and an adjdininw odmmon 
was indossd eoine ffwonty^ffire years afterwards; the tenant of the fird of 
manor of whieh the oommtmaliad been first inclosed had exerciM rights of 
common over the wastO of ttie Oecond manor by cattle kept not on^ on uie old 
indosurOs, but on what kad been formerly waste, and &e lord dabned to 
eutiUed to ah afiotmmit in leapect of aB the land ; and it was held that the right 
as stated above might esiit, and' ia the attention of Urn Jury had not be^ 
snffioientlv directed to the qwsstion whether the mdtle hid been turned out fis 
lespeet of what was kmamf waste, n new ttml was eidated, but the laid 
•abse^nently abandoned his daim. 
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A Icrd may inelose his own manor against an adjoining mUlw 
where there is common of vicinage (d). , 

1076. Again, the lord may sink shafts to work mines and use all 

necessary and lawful means to procure coal or other materials from 
the soil, doing as littl% damage as possible 0 ; he may dig brick 
earth (/), take gravel, marl, loam, and subsoil, for his own use and 
for the purpose of sale((/), and do other acts of a like nature; but be 
must always in the exercise of rights of this nature exercise them 
in moderation, and not with excess or wantonne86(^), and, unless he 
can prove a special custom, must not infringe upon the rights of the 
commoners (t). , 

1077. •The lord may l>e controlled in the exercise of all these 
rights by prescription or custom, and an action will lie against him 
at the suit of a commoner for a surcharge of any kind or for any 
unnecessary opening of the soil whereby the commoners’ cattle are 
injured (A;), but the rights of the commoners may be subservient to 
the rights of the lord when the two are in condict (f). 

Sect. 2. — Approvement. 

1078. The right of inclosing the superfluous waste, or, as it is 
technically called, the right of approvement, was granted, or more 
properly condrmed {m), to the owners of the soil of waste lauds by 
the Statute of Merton (n), which was passed “because many great 
men of England (which have enfeofied knights and their free- 
holders of small tenements in their great manors) have complained 
that they cannot make their profit of tlie residue of their manors, 
as of wastes, woods, and pastures, whereas the same feoffees have 
sufficient pasture as much as helongeth to their tenements,” and 


(d) TyrringhanC* (Jatt (ISS-l), 4 Co. Itep. 36 a, 3S b; and aeojp. 469, anUt. 

(e) Gov V. (Aiuthorn, (1662), 1 Eeb. 390 ; Bmfitldtidt Local Board v. Cmiftt 
Irm Co, (1877), 3 Ex. D. 64 ; and other oaaea cited in the ootee on pp. 673 rt teq., 
poit, where the manorial riehta of the Biahop of Durham in a grwt number of 
ntaaora in the north of Eof^od are referred ta 

( /} Yin. Abr. tit. Common, A a, e. 33; Latadleo v. Oudoto {Lord) (1877), 3 
Q. B. D. 433. 

(g) kaU T. Byron (1877). 4 Ch. D. 667. 

(A) Place T. Jackton (1824), 4 Dow. A By. (K. B.) 318. 

(») Hall V. Byron, evpra. 

ik) See pp. 616, 617, poet, and caeee there refeired to. 

(A Bdtuon T. Oreen{ll99), 6 Term Blp. 411, wbei'e*it was held tnat a right 
of toe h»rd to dig elay pite and lioeuee others to do ao, though there wea nbt 
* eufficiency of pasture even if theyits were not dug. might be proved by long 
erideme of user of the right by the lord wi^out interruption or oompjfiint and 
the atsmoe of uiy evioBDoe to rimw toat his right was limited. See the 
owDioDS upon this osse in HaU ti Byron, tupra, and HSton v. OraemUe (Earl) 
(1846X6 CAB. 701, Though its aotoMlnese has been questioned, there ^pean to 
be ao objeetiou to the nrindple wbiehuaderBee it, that when the lord nude the 
•tkiiial gnat be may have re se rv e d to hitiuelf rights which w«^ reetidot the 
enjoyment of fhoee which he gtsatsd to fihe oommonen. Ou subject 

toe'^iNtoe V. /odbam, eupni. 

, ^ This qaeetioB is' toUy diaensied » Bttoo, Commone, R., Pp. 170 
. IJ'BtoA SO Srb, 8, e. 4 (1286). • 
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xvhich enacted tliat when such feoffees brought an assise of novel 
disseisin (which was then the proper method for a commoner to 
adopt who was deprived of his right of common), and it was either 
acknowledged or proved by the assise that they had as much 
parSture as sufficed for their tenements, and that they had free 
egress and regress from their tenement unf^ the pasture, the lords 
on whom the complaint was made were to go quit of as much as 
thej had made their profit of their lands, wastes, woods, and 
pastures and of the assise, or, in other words, that they might 
retain the inclosures which they had made without further 
question. 

This statute wad confined to cases between the lord and tenant, 
and did not extend to cases in which common belonging to a 
tenement held of one lord was exercised over waste belonging to 
another lord (o), 

1079. The Statute of Merton was extended by the Statute of 
'Westminster II. (p) to meet these latter cases. After reciting 
that, forasmuch as no mention was made (in the Statute of 
Merton) between neighbour and neighbour, many lords of wastes, 
woods, and paBliires had been hindered by the coniradiclion of 
neighbours having sufficient pasture, and forasmuch as foreign 
tenants had no greater right of comrnoning in the woods, wastes 
and pasture of any lord than the proper tenants of tlie same lord, 
it was ordained that the Statute of Merton should thenceforth hol«i 
place between lords of wastes, woods, and pastures, and neighbours, 
saving sufficient pasture to their men (i.e., tenants) and neighbours, 
so that the lords of such wastes etc. might approve themselves of 
the residue. And this was to be observed by such as claimed 
pasture as appurtenant to their tenements. 

But if any claimed common of pasture by special feoffment or 
grant for a certain number of beasts or otherwise than of common 
right ( 7 ), he ought to have it; and as covenant did abrogate the 
common law, he should have such recovery as he ought to have by 
the form of grant made unto him. 

The statute also provided that by occasion of a windmill, sheep- 
house, dairy, enlarging of a court necessary, or conrtelage (curtilage), 
no man was to be grieved by assise of novel disseisin of common of 
pasture (;•). 


(o) Bights Cominon, p, 109; (ind soe the intsipretation of tlia 

itntnts by Bwrton, (piotoA by him on p. 1(M5, uml his nrguraentn in favour of 
tho non-manorial origin of rights of common of pasture from the terms of the' 
ainendiiiK Statute of Westminster IT. (13 halw. 1, c. 46). 


(p) 13 Bdw. 1. 0. 46(1273). 

(g) There is a carious mstrnnslation of this expression in some editions of 
the etatutoa (^nted out in 'Williams. Bights of Common, p. Ill), which is 
adopted in 2 Do. Inst., p. 478, where the stattite and translation are eet out at 
len^. That the translation given above is correct appears from the recital td 
the Act in the omfiming Act of .3 A 4 Edw. 6, c. 3, e. 2. 

(r) This Aet has been liberally construed by the courts, and Tjord CovN 
observes that these five kinds of improvements which may be done both between 
lord and tenant and n^hhour and ueighhonr wiMiout leaving enfficsent oommoti 
to them that have it an put but for ezamptas, "ior the knd nay (Meet ahouae 
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1080. The Statutes of Iferton and of Westminster II. (s) were Ssn. s. 
confirmed by a statute of Edward YI. (0, x^tch recited that they Anprovs* 
bad been thought beneficial to the commonwealth. wmtt. 

The same Act (u) also legalised encroachments from wastes on canSraMUion 
which “ certain necessary houses ’’ had l)een built and ground not by ■tatnto 
exceeding three acres had been inclosed with the same, and also VL 

inclosures for gardens, orchards, and ponds not exceeding two acres, 
but provided that the owner or owners of the waste might lay open 
any excess where more than three acres had been inclosed (w). 


1081. These |H)wer8 of approvement under the statutes are not Ai»provemei)i 
confined to lords of manors, but may be exercis()(l by any owner of 

a waste (x). It is not necessary that ho should be owner in fee; nianoi*!** 
the right may be exorcised by an owner jmr atiliv ric (y). Tins 
Statute of IfcM’ton says nothing about the uatnro or interest of tho 
lord in the soil, and it is immaterial to the coainioner if Riifiicient 
common is left to hifn whether tho lord inclubes in his own right 
or us grantee of another (u). 

1082. It iri essential, except in cases coming under tlie provisions Buffio.lenr\ of 
of the Statute of Westminster IJ. above referred to (b), and 

lK)ssibly in cases of statutory grunt or inclosure for particular '' ‘ 
purposits (c), that the lord should in any a|)provemcnt under 
tlie ytatutus of Merton and of Westminster 11. leave sufficiency 


for tho dwelling of a beast keeper for the safe custody of tho boaHts ofl well of 
the lord as of tlio commoners there depasturing in that soil, and yot it is not 
within the letter of this law** (2 Co. Inst., p. 47G). Ho, tho orectifni of two 
cottages by the owner of n waste for the habitation of two w<»o<lwards to pro- 
Bt?rve the woods, and for the safe custody of the cattle of the iilaintifl and H}t 
other persons entitled to rights of common, was hold justitiod in Vniruk v. 
t^tuhbn U M. ^ W. 8G0. Sco also v, lJ<u c*rU>n {ur flumvrtou) 

(l(iC2), 1 IjOV, ti2; ItuhhmfU v. iJuItvp Sitif/h (I8TS>), 11 (’ii 11. 7US, 822, C, A,, 
Jn Patrick v. Stubbs, sujtra, PAHKE, 11., at p. 837, stated that tlie right of the 
lord to inclose so much coiiiiriou ns wns necK^ssury for the curtilage of his iimn- 
sion-liouso explained the cuso of Aevill v. liuucerton, suj^f'u, and tho iiiiium of 
AVjmuiam. J., therein that it was necessary to aver that suflicieut corrimoii 
was left *'oniy where the inclosure is for the m^ix>^emeiit of the land, not 
where it is for the euluigemoiit of the cuiiiloge.’* 

“Necessary curtilage** is explainecl by Lord Coke to relate not to the 
quantity of the freehold the lonf has, but to his pfirsori, estate, or degn^», and 
for his iiccossai*)' dwelling and ahodo, “ for if ho have freehold there in that 
town but his house only, yet way he make a iK-censary erilaf;gonient of his 
curtilage’* (2 Co. Inst, p. 476). , 

(s) 20 Hon. 3, c. 4 (123«) ; 13 Udw. P, c. 40 (1273). • 

(f) 3 & 4 Edw. 6, c, 3, 6. 3. * 

> ( m ) Ibid,, 8 . 4 . 5 , 6 . 

(w\ From the wording of 9*2^., s, 4, it is not cloar whether a Louse and groumls 
staiioing on three acres and a further inclosure of three acres from the are 
referred to, but i: would seem from s. 6 that tho whole encroachment was not to 
exceed three acres. 8i>e olso the repealed stat. 31 Kliz. c. 7, referred to at p. 450, 
uhte, which required that every hew cottage should liave at least five acres 
land. 

(x) Ohvtr V. Lme fl789). 3 Term Bep. 445 ; Patrkh v. itipra. 

(p) Poirick V. Stubhs, $upra» * 

(a) 75td., j*er Rolfe; B., at p. 638. 

(5) See note (r), p. 504, ante. 
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Bnrr. 2. of pasture for the commooers ((f), and the onus of proving that 
Approve- sufficient pasture has boen left lies upon the lord (e). 

1083 . The early rule to ascertain sufficiency of common was to see 
ituie r«>r how much cattle the hay and straw which the husbandman got ap<>n 
"um'-i m"'"* tenement would find sufficiently ip winter if they lay in 

lu uteiugr. ^ therewith all the winter season ; for so much 

should he have common in summer, and that is sufficient (/). 

It' has been contended that in determining the question of 
sufficiency of common the average number of stock turned out and 
the probability of all the commoners exercising their rights to the 
full might be taken into account (tf). The law, however, may now 
be regarded as established (h) that in considering the question of 

■■ -- ■_ 

id) Statute of Morton, 1236 (20 Hen. 3. c. 4) ; Arlett v. Ellia (1820), 9B. & C. 
671. Compare Hadgar v. i'Vdf (1810), 3 B. & Aid. 153. 

(e) Arlett v. Kflia, Bvpra ; BetU v, Thompson (1871), 6 Ch. App. 732, 741; 
flail V. Ihjron (1877), 4 Ch. D. 667. Where the commoner brint'S an. action 
for surcharge or other oxerciee of the rights of the lord over the common, the 
onus of pi*oof is reversed (ibid ,) ; and see p. 518, post, 

{/) Surveyenge (1530), usually attributed to Sir Anthony Fitzherbort. The 
quotation is given by Fey, L.J., in the original language in Uuhertson v. Uariopp 

a , 43 Oh. lx 484, 0. A., where he quotes also from Smith v. Bomall (1597), 
sb. 117, and Colev. Foxman (1616), Noy, 30. 

Ig) Lake v. Btaxton (1854), 10 Exch. 100, where it was held that the right of 
the Crown to turn deer upon the waste did not form an element in determining 
the question of sufilcieucy (but in that case no doer had been turned on fur 
upwards of twenty years, and the case is further inconsistent with Comm/s- 
eitmtrs of Sewers v. Olasse (1874), L. R. 19 ICq. 134); Lasceiles v. Omlow [Lord'S 
(1877), 2 Q. B. D. 433, whore, in an action for disturbance of rights of 
common against a loi'd of a manor who had granted leases of ports of a 
very large common for brick-kilns and brickworks, and had made other grants 
of small portions of the coininon, a spei'iul cose stated by an arbitrator having 
found that there was sudicieiicy of pasture for all persons entitled except in very 
dry seasouH, and that there was al\ray8 a sufficiency fur the average number of 
stock which had boen turned on during the lost ten years, and also that the 
rights of turliary and of estovers had not been materially interfered with, tho 
court, while recognising that the burden of proof was on the lord, considoitid 
that he had shown that sufficient posture was left, and decided in his favour. 

(/*) By BvherUon v. Uariopp (1889), 43 Ch. D. 484, 0. A. The action was 
brought by frooliold and copyhold tenants of the manor of Baiistead and owners 
of lauds formerly copyhold, out afterwards enfranchised, on behalf of tiiemselves 
and all other owners and occupiers of such lands, against the lord of the manor 
and his mortwgees to establisn the rights of common of pasture for cattle levant 
and oouchant; rights of estovers of heath, gorse, and rushes for fodder and 
Utter and other purposes of husbandry, and for fuel ; the right of turbary and 
taking turves for burning in ancient messuages ; and the ri^t of digging sand, 
loam, and gravel for repa^g fttmh messuages and dressing the land; and to 
restrain lord from umntatning and making inclosures and destroying the 
pasturage by cutting turves, digging loam and sand, gravel etc., so as to interfere 
vrith the rights claimed. A referee found that practically the rights olaim^ 
existed aa appendant or appurtenant in the freehold, oustomary fmdiold, and 
copyhold te^ts of the manor, and in owners of certaux other lands not held 
of Uie ntSHof, ov^ o^in lar« wastes known as the Banstead cottmions ; that, 
on the assumption (whidi had been agreed upon) of two sheep per sere, rigli^ 
of common were exeroisaUe for 2,376 sheep (reduced by the judge to 1,440 
sheep) ; that, Aotwithstandii^ the iuclosures, there was a saffloienoy of estovete 
and turbary, but ihsuilMeocy of common of pasture; ttiat the common could 
carry 1,200 sbeep if they wmw tamed out according to the modam practice 
of tarmiug under which the sheep would uiot obtain their whole iomnaaes 
from the oomsiou during the summer ; that the number of riieep for whkh 
rights had been admittsa by the defendants* waa 043, for whidi the eontsaoie 
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sufficiency of pastoiw the number to be taken into account be ^ 

^termined not according to the average puxnber turned out, but Appieve- 
according to the number which each commoner is entitled to turn WbL 
out (0 ; that the right of a comfnoner is to have pasture for tlie stock 
which his tenement is capable of maintaining during the winter ( j) ; 
and that the right of the oi^ner of a tenement entitled to comtOon 
appendant or appurtenant is not affected by the fact that his farm 
is understocked (k)^ nor by the conversion of arable into pasture 
land (1), nor by the fact that his land may have been put to a use 
which at least temporarily renders the maintenance of sheep or 
cattle upon it impossible. Levancy and couchancy is rather the 
measure of the capacity of the land than a condition to be actually 
and literally complied with by the cattle lying down and getting up 
or by their being fed oflf the land (m). 

The question whether, in making the calculation, regard ouglit 
to be had to the modern system of farming under which sheep do 
not during the summer get all their sustenance from the common, 


would bo insufficient if they were to get all their mistenanoe therefrom during 
the usual times of comxnoning ; and that, according to what had taken place 
during recent years, it was improbable that the commons would ever be 
required for more than 1 ,200 sheep at any one time. 

Robertson v. Harlopp (1689), 43 Ch. D. 484, 0. A., is a very important cose at 
the present time, when the commoners' rights, though of little value in them- 
selves, are generally made use of os a moans of prosorviug, as open spaces* 
the large extent of commons and wosto lands which remain unindoHoa 
throughout England and AVales ; and the inquiries made for the purpoHos 
of the case brought to light the existence of rights attached to many pro«v 
{lerties which had previously escap^ notice, although the rights over the com* 
mons had been the subject of inquiry when a largo sum of money paid by h 
railway company for purchase of parts of the commons was divided in accordance 
with the provisions of the J^ands Clauses Acts. 

The Court of Appeal considered that Lake v, PlaxUm (1654), 10 Exch. 
190, merely held that the right of the Crown to turn doer upon the waste 
did not form an element for the consideration of the jury on the question of 
sdfRcioncy where no deer had been turned on for upw.*ids of twenty years, 
and that "the judgment did not state clearly the grounds of the decision, which 
might have gone upon the peculiar nature of the Crown^s right: if it wore 
otherwise, the case might require further coiisidoration. They also were of 
opinion that LanceUee v. Otulow (Ltrrd) (1677), 2 Q. 11. 1>. 433, might have botm 
decided on the view that, in the absenceof any evidence to the contrary, theaverage 
user for ten years was some evidence of the extent of the commoners* rights ; if 
it %eDt beyond that, it was a question whether the decision could be maintaiiied* 
(t) Compare Miagrave v. Ivcloeure Ccmmmiomrt for England and Wafei 
(1874),L.lL9ai3. 162. 

(jf) Compare WhileMc v. Ilutclnneon (1839),^ 2 Mood. & B. 206 ; Befudu v« 
Ilargrtavee (1792), 6 Term Bep. 46, 48f • 

(ifc) I^ech V. Wideley (1670), 1 Vent. 64. 

L (/f Carr ▼. Ijamhert (1666), L. B. 1 Exch* 368, Ex. Ch., per WlT.L&8, •!., at 
176, adopted in JMferUm y. Harfopp^ $upra; and see Ntnih v. Oox (1007;, 1 
»T« 263 ; SchoUs t. ffargreavei, tnpra, * 

(m) Oarr v* Xagabert, snjir^ whm the defence iojui action of trespass in. 
throwing open ui indoeim wan n dojm to a right of common of i^iire 
for catUe levant end eonchaht upon a toltstead, consistingof a cottage and stable 
with a garden and orchard of awnit two acree, which had been planted with fruit 
trees about fifty years befoiw the eonifoenoement of the action, h0 which had 
pieviouely been peatuxe ; and it was proved that for upwoiUiTw thirty years 
tl^ owners of the tottstead had as of turned upon the wsile part of 
udiich had been inddeed the cattle boused upon the toftatead* but not driving 
their sosteDauoe theiefrom, ^ 
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Sect. 3. bui the pasturage is supplemented by roots or other food, has not 
Approve- yet been decided (h). » 

meat. The lord is bound to leave pasture enough to satisfy each 
commoner’s separate right, whether such ri^t is likely to be 
exercised or no, and therefore in an ai^tion by one commoner on 
behalf of himself and all the other commotfers the measure of the 
common which should l>e left for all ought to be that amount which 
M’ill -be sufficient for the enjoyment of all their existing rights, if 
such rights are to be fully enjoyed (o). 

Approvement 1084. The Statutes of Merton and Westminster II. relate 
Bgninit Qfilj common ot pasture ; and the right of approvement under 

tuliiar^e°c. them does not extend to common of piscary, of turbary, of estovers, 

or the like ( p ) ; nor may the lord approve against a right erf digging 
sand or gravel ((j). But where approvement against any of those 
rights is complained of, an interruption of or interference with the 
right must bo distinctly alleged and proved (r): 

Approving a part of the common on which no fuel has ever been 
nor in the ordinary coarse of nature ever could be found is not 
wrongful against commoners having a right of turbary (x). 

Approvement 1085. Although the statutes of approvement make no mention of 
copyholds, and the right of the lord to approve against copyholders 
copy 0 1 ere. custom rights of common of pasture over the wastes 

has been questioned ((), it is now settled that, as at common law 
thn lord may inclose against his tenants generally, no exception 
being made of copyhold tenants (a), he may also inclose under the 


(?i) Robertson v. flartopp (1880)> ‘1*^ 481, C. A,, at p. 510, 

(o) Ibid, 

(p) 2 Go. Tnfit., p. 87, Soo Fnweeii v. StrkklurKl (I73S), 'Willos, 57 ; Grant v, 
Ouirnrr (1800), I Taunt, 435; Shrikesprar v. Pe^pin (1700), 0 Tmii Rep. 741, 

(7) fbid. ; Duherlet/ v. Parje. (I7S8), 2 Tcnn 6op. 391. 

(r) See Fawcett y, t^tric/dand, stqtra, at p, 00: Although it h settlor! that n Irucl 
may not approve against cominon of turhary, tho commoner entitled to common 
r>f turbary, estovers etc., must allege that tho approvement is detrimental to 
his rights of common of turbary. Common of pasture and common of tuibary 
are distinct rights, and even though they are united in tho same person, if tho 
commoner only complains of interruption of his right of common of pasture, he 
is not ju.'itifica in throwing down the lord’s fences or in bringing an action ; but 
if the right of common, of estovers, or of turbary is affected, or if he is inter- 
rupted in the enjoyment of either of those rights, he might certmnly bring an 
notion, and thec'lord in such case could not justify an inclosuro in prejudice of 
those rights.** See too Shakeepear v. Pepping stti*ra, in whirh the correctness of 
this statament of the la^ was fully recognised ; Urant v. Gunner, supra, per 
Lord Mansfibm>, C. J., at p. 447. 

In Lascellen v. Onslow (Lord) (1877), 2 Q. B. 1>, 433, whore a disturbance by 
iiioloHanvof (among other rights) a right of common of turbary was complained 
of, the special oase stated by an arbitrator appointed for the purpose found 
that the rights of turbary and estovers had not been materially interfered with, 
and the oourt held that the lord was justified in making the inclosurcs oom- 
plained of. 

{$) 2*eardon v. Underhill (1850), 16 Q. B. 120. Even if a grant to take turf 
oik toe common vi^erever turf was to be found was produced, it ought not to 
be construed to extend to a part of tho common in which no fuel could in tbs 
ordinary course of nature be expected to be found {ibid,, p. 127)« 

(Q &ie Elton, Commons, p. 

|a) Procter y, AfaRorh (1646), 1 ^U. Rep. 665, per ColUb 
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Btatatos against copyholders (ft) ; but the necessity for leaving 
sufficiency of pasture has always been insisted on, and in cnees 
in which the right has been recognised by the court issues have 
been directed to ascertain whether sufficient pasture has been 

left (c). , 

• • 

1086. The right of approvement has been» as staled above {tl\ 
materially restricted by successive modern enactments^ and w^ll in 
future be of rare occurren^ 9. 

The first step was in the interests of the public to secure publicity 
to any attempted approvement, aiid it was enacted (c) that any 
person intending to inclose or approve a conynon or part of a 
common otherwise than by application to the Inclosure Com- 
missioners (whose powers and duties are now vested in tlje IJoard 
of Agriculture and Fisheries) should give notice to all persons 
cloiming any legal right in such common or part of a common by 
publishing at least three mouths beforehand a statement of his 
intention to make such an inclosure for three successivo times, in 
two or more of the principal local newspapers in the county, town, 
or district in which Ihe common or part of a common proposed to lio 
inclosed was situate. 

The next step in the same interest was to enact that an inclosure 
or approvement of any part of a common purporting to be 
made under the Statute of Merton and the Statute of West- 
minster II. (/), or either of such statutes, should not be valid 
unless made with the consent of the lioard of Agriculture and 
Fisheries (ff). In giving or withholding their consent the IJoard are 
to have regard to the same considerations (/i), and, it necessary, liobl 
the same inquiries, as are directed by the (Commons Act, 1870, to bo 
taken into consideration and held by the IJoard l)eforo forming an 
opinion whether an application under the Inclosure Acts shall bo 
acceded to or not. 

{h) Coko, The Compjeat Copy- Holder, s. o.‘i ; and see v. Robins { 1 ), 

2 Saund. ;{24 ; Shaktspear v. Peppin (1790), 6 Terra llop. 711 ; nuherfei/ v. 
(1788), 2 Term Rep. 891 ; Grunt v. Gunner (1809), 1 Taunt. 485 ; ArUtt v. FJiU 
(1827), 7 B. & C. 340. 

(c) See Arthirujton v. Fawkn (1697), 2 Vern. 350 ; WetIcB v, Sfraker 

2 Vem. 301. For grants or leases of parts of the wasfo by a lord of the manor 
under specid customs, which do not come und«r tho head of approvement, see 
p. 531, posf. 

(d) See p. 600, ante, ^ 

(e) Commons Act, 1876 (39 & 40 Viet. c. 6C), p. 31. Tho sectiofi was not to 
apply to any commons or waste lands whereon ih# rights of common were 
vested solely in the lord of tho manor; but in such cases the land wouW 

» in all probability have ceasecl to be a common. “ Ck>tnmon ** in the Act means 
any land subject to bo inclopod under the Inclosure Acts (I'AiV/., s. 37); see 
p. 541, pf»iit. . • 

(/) 20 Hen. 3, c. 4 (1236) ; 13 Edw. 1, c. 46 (1275). 

iff) Law of Commons ^Amendxnont Act, 1893 (55 A 66 VIct. c. 67), 
as. 2, 3. 

a /.e., whether the proposed approvement will bo for the benefit of the 
bourbood, which is explained m the preamble of the (Jommoos Act, 1876 (39 
ft A Viet. c. 66), to mean the health, ccimfort, and convenience 6f the inhaldtants 
of any cities, towns, villages, or popalons places in or near any parisb in which 
the land is situate. tTnlesa the case is aofiolutely free from doubt, the Boanl 
hold a local inqni^ by one of tb^ir assistant commissioners to ascertain the 
fseltnf of the locafi^ with reference to the proposab » 
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Poor Helicf 
Act, 1601. 


Poor Relief 
Act, 1631. 


SncT. S,—Inehture qf SmaU Portions of Commons for Speatd 
, PubUe Purposes. 

1087. Besides the general right df approvement in the lord of the 
manor tor his ourp purposes, the grant and inclosnre of small 
portions of commons and waste lands foR special purposes have 
been from time to time authorised by various statutes. 

I^,ow, however, such grants or inclosures are not valid unless 
(1) specially authorised by Act of Parliament, or (2) made to or by 
any Government department, or (8) made with the consent of the 
Board of Agriculture and Fisheries ; and in giving or withholding 
their consent the< Board are to have regard to the same con- 
siderations, and, if necessary, hold the same inquiries, ^as on an 
application under the Inclosure Acts (t). 

1088. The earliest statute dealing with such grants or inclosurea 
was the Poor Belief Act, 1601 (k), which eiiipowere the church- 
wardens and overseers of a parish by the leave of and under agree- 
ment with the lord of the manor, or according to an order of quarter 
sessions with the like leave and agreement, to erect on a waste or 
cointnon, at the general expense of the parish or of the hundred 
or county, convenient places of habitation for the impotent 
poor(0. 

The Poor Belief Act, 18S1 (m), extending the provisions of an earlier 
Act (n), for the relief and employment of the poor, empowered the 
churchwardens and overseers of any parish to inclose from any 
common or waste within the parish land not exceeding fifty acres, 


(i) CoTiiTOOTis Act, 1805* (82 & 63 Viet. c. 30), b. 22» and Schod. T. The Acts 
to which the above provisionB apply are the following: Poor Helicf Act, 1601 
(<13 Elis. 0 . 2); Clergy Hesidences Hepoir Act, 1776 (17 Qeo. 8, o. 53); Qifta 
Ohurchee Act, 1811 (51 Qeo. 3, c. 115); Church Building Act, 1818 (58 

Geo. 3. c. 45) ; Poor Belief Act, 1831 (l & 2 Will. 4, c. 42) ; Crown 

Lands Allotment Act, 1831 (1 & 2 Will 4, c. 59) ; Union and Parish 

l^roperty Act, 1835 (5 & 6 Will. 4, c. 69) ; Schools Sites Act, 1841 (4 & 5 

Viot. 0 . 38); Lands Glauses Consolidation Act, 1845 (8 & 9 Viet. c. 18); 
Jiitcrary and Soieutiflo Institutions Act, 1854 (17 A 18 Viot. c. 112). For the con- 
siderations on which the Board are to act, see note (^), p. 509, ants. Many of these 
Acts ('onfer powers of inclosing portions of a common on persons other than the 
lord of the manor, and therefore do not come strictly under this heading ; but it 
has been thought convenient to collect them all together. Some of the Acts 
are procticMilly obsolete, and, having regard to the restrictionB imposed by 
reqmring the consent of the Board of A^cnlture and Fisheries, they are not 
likely to 06 used to anjigreal extent «rith the exception of those relating to 
piiliiitaefMd naval requirements. Still there have been cosee in which appU- 
cation haa been made to the Board for the necessary oonaent, prindpallyf 
relating to sites for schools and for extension of ohurehyards and burial 
grotmdSt ^ ^ * 

For the spraal proviaone relating to the Lands Olantes OonsolidaiioD Act, 
1845 (B A 9 vict. c. 18), see p. 492, ante; and for those relating to the Lkht 
Bailways Ao^ 18M (59 A 60 Viet o. 48), see p. 493, ante. 

(^) 4S FSUa, 0. 8. 

; (G Few parishes now maintain their own poor, and the enaoteneBl does not 
fxlend toFmerdhuis el poor law unioasi so that its power is piaotiosSy spent 
(Mnnter, (Wmone andqpen Spaees, n, 836), 

(m) I A2WiU. 4,6.41 

(n) 59 Oeo. 3» c, 59*^ ^ 
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and to ottlti'ii^ sneh land for the benefit of the parish and i^e pOor 
persons vithin it, or to let any parts to « poor and indastnoaa 
inhabitants ; and by the Crown JLands Allotments Act, 1881 (o), like 
anthority was given with reference to forests and waste lands 
belonging to the Grown, wit)} the consent of the Lord High Treasurer 
or the Treasury Gommftsioners. 

The Union and Parish Property Act, 1886 (p), extended the exer* 
else of the powers of the last-mentioned Acts (subject to the control 
of the Poor Law Commissioners) to the overseers of the poor and 
guardians of poor law unions, and gave powers for the acquisition 
of land as a site for, or to be occupied with a worlihouse, or 
for other purposes mentioned in the Poor LaW Amendment Act, 
1884 (o).. 

1089. The Clergy Besidences Repair Act, 1776 (b), empowers any 
archbishop or bishop of any diocese or ecclesiastical corporation 
sole or aggregate, being lord or lords of a manor, to grant parts of 
the waste of sucli manor in perpetuity as a site for tlie erection of 
a residence for the clergyman of the parish it conveniently situate 
for the purpose, provided that sufficient common is left for the 
commoners (c). 

By the Gifts for Churches Act, 1811 (d), any person or body seised 
in fee of a manor was empowered to grant by deed enrolled in 
chancery to the minister of a parish a parcel, not exceeding five 
acres, of the waste of the manor for the erection or enlarging of a 
church or chai)el, or for making or enlarging a churchyard or 
burying ground, or for glebe to erect a mansion-house or make other 
conveniences for the residence of such minister, freed from all rights 
of common, notwithstanding any statute prohibiting alienation in 
mortmain or other statute or custom to tno contrary (r). 

The Church Building Act, 1818 (/), which empowered the Com- 
missioners appointed thereunder to suquire land for building 
churches in populous places, and to expend £1,0(.>0,000 granted for 
the purpose, provided that, if part of a waste was required as a site 
for a church, the conveyance o^ tlie lord of the manor should be 
sufficient, and that compensation to the commoners for loss of com- 
mon rights should lie paid to the churchwardens and^ applied by 
thqm to parochial purposes as the vestry should determine. 

The duty to receive the compensation money is obligatory on the 
churchwarden s, and not permissive (g). ^ ^ 

(o) 1 & 2 Will. 4, c. 69. 

(p) S&6 WiU.4,o.68,A4. 

, («} 4 ft 6 Will 4, c. 70. See further, tide PooB Law. 

(t) 17 Geo. 3. e. S3, A 21. 

(e) Aa to the scope of this ftet as repuds the inoumbent, see Boifd w Iktrier 
(ISdJl), 4 D»w. m. , . 

(4) 51 Oeo..S, e. 115, s.4t 

(c) This oaly means a powwr te past the lands discharged of oU n|d>t* vf 
otnumon and cither manorial r^^bta of a like, nature, and does mrt extend to 
enable a hod td a maa«ir to grant aort of a waste which wee a village green 
sidnect to rights of recreation in ww inhohitsats (Fvrbtt i* S ed mUt dt eal Om* 
mmUnmn/or As^touf (1872), L. B. 15 51). 

i/i- 85 Geo. 3, o. dAt'o. 38, 

M New Parialiee Aet. IS56 (19 ft 20 ?wt. e. 104), a 28. flee luitbeT, titU 
EoSusvAsncsi. Law. * . , 
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Commons and Riohis of Common. 


Biot. 8. 
Inclosnre of 
Small Por- 
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Commons 
for Special 
Public 
Purposes. 

Bites for 
Bcliouls. 

Literary and 

fioieiitiHc 

iiistitutfous. 

Defence .Acts 


Military 
Ijands Act| 

im. 


1090. The Schools Sites Act» 1841 (/Oi autborised^he gift or 
Bale of any quaiitily not exceeding one acre of land as a site for a 
school or for the residence of a master or mistress, and where a 
gratuitous conveyance of waste or cfimmonable land was made by 
a lord of a manor, .the rights and interests of all persons were 
to *be barj'ed by tlie conveyance. If fhe kind ceased to be used 
for tho purpose for which it was granted, it was to revert to its 
origigal condition. 

1091. Tho Literary and Scientific Institutions Act, 1854 (/), pro- 
vided in almost similar terms for the acquisition of sites for 
literary and scientilic institutions. 

1092. Various Act's, under the collective title of the Defence Acts (y), 
give the Kecretary of State for War, as successor of the Ordnance 
J)oj)arLmeiit, exclusive powers of acquiring land for tho service of 
tile Ordnance Department and the defence of the realm. 13y tho 
lieft iico Act, 1851 (/i), extended by the Defence Act, 1859 (/), the 
provisions of the Lands Glauses Consolidation Act, 1845, for tho 
iisctsrLaining and payment of compensation for the extinguishment of 
lights of common, were made applicable to lands purchased hy the 
{Secretary of State for War, or the soil of which was vested in liiin, 
and, in thci event of the inclosure of a common being in progress, the 
inclosure i)rocecdiiigs could be stopped (m). The sanction of Tarlia- 
lacnt is not required in the case of land taken under these Acts. 

U'he acquisition of land for military purposes other than those 
coming within the scope of the Defence Acts is governed by the 
Military Lands Act, 1892 (n), which authorises the Secretary of 
State and, with his consent, volunteer corps and county or borough 
councils to acquire land(o) for military purposes (p). This Act 
incorporates tlie Lands Clauses Acts, with slight inoditicatioiiB which 
Hie immaterial to the present subject, and for the purposes of 
llicsc Acts is to he deemed the special Act. Defore putting in force 


I A) *4 iV: 5 Viot. c. ^vS. 8o© title Education. 

(/) 17 4^ IvS Viot. c. 112. See title Scientific and LitAiaiiy Societies. 

U ) Short Titles Aot, 1896 (o9 & 60 Viet. c. 10). Tho curliest of these Acts 
DOW in forco is tho Dofonce Act, 1842 .(5 & 6 Viet c. 94), which ropeuloil and 
c'onsoiidbitod tho pruvisious of earlier Acts. The powers of the Ordnance 
] lopaitaioiit wore transferred to the Secretary of State for War bv the Or<lnatu*e 
Boiud Transfer Act, 1 H5.5 (18 & 19 Viet. c. 1 1 7). See geaerally title Royal Fohces. 

(/.) 17 & 18 Viot. 0^67. 

(i^ 22 Viet. c. 12. 

(w) Defence Act, 1854 (17 & 18 Viot o. G7), s. 2. 

iuj 66 & 56 Viet. e. 43. # * ' 

fv) ** TTniid " iocludos easements in or over lands and also any right of firing 
over lands or other user (ibid., 8. 23 (2)), and also the bed of the sea or any tidal 
water, and tho right of iiitei'fereiiee with the free use of any laud ; see Military 
Jjands Aai, 1900 (63 & 64 Viot. c. 56), s. 3|r 

Under the Terntorial imd Reserve Forces Act, 1907 (7 Edw. 7, c. 9), lands 
•to. required for tlie Territorial Force will be acquired oy the county assoda- 
lions caastdtutod by schemes under that Act (ibid., s. 1), and with powers con- 
ferred by the adieme or by general regulatiouiS made by the Army Council 
(iM., SB. 1, 2, 4). 

(p) ^*Mditary purposes'* includes rifle and artillery praotioe, building and 
enlarging of barracks and campsi erection of butts, targets, and batteries, and 
other acconimctdatiou, storing of arms, military driU, and any other purpose 
connected with militarv matters approved by the Secietory of State (Military 
li^ds Act, 1892 (55 d 56 Yiot. c. 43), s. 23). * 
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the compnla^ powers of porchase, the Secretary of State ibttst 
issoe a provisional order after due notice, «nd, if ol.joclions are 
made, after holding a public local inquiry by a competent officer 
into the objections made by persons interested in the land required 
to be taken, and any other persons interested in the subject-matter 
of the inquiry. In the ^ase of land required by a volunteer corps 
or county or borough council, or by a county association under the 
Territorial and Reserve Jforces Act, 1907 (q), the body requiring it 
must petition tbe Secretary of State, giving full information, and 
the same procedure is followed. The provisional order when issned 
must be submitted to Parliament for confirmation by a Bill intro- 
duced by the Socretai'y of State, which, in the e^’eiit of opposition, 
may be referred to a Beleqt Committee and opposed as in the case 
of a private Bill. 

When laud has been acquired for military purposes the Secretary 
of State may make bye-laws for regulatini; the use of the land and 
for securing the public from danger, but no right of common is to 
be taken away or prejudicially alTected by such bye-laws (r). 

Provision is made for settlement of any compensation by arbitra- 
tion, and not by a jury (») ; and the taking of any part of the 
New Forest for the purposes of the Act except by n provisional 
order and the subsequeutajiproval of Parliament is prohibited (t). 

Common lands may also be alTecled by the Military Manoeuvres 
Act, 1897 (ii)< but as any interference is necessarily temporary, it is 
unnoccssary to do more than mention the Act. 


SaoT.s. 
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1093 . By the Naval Works Act, 1895 («’), the Admiralty are invested Navi.! Wmiu. 
with the lowers of a Secretary of State for the purchase of land under Act, I8»6. 
the Defence Acts and the Jiilitary Lands Act, 1892(a), and with 

the ])owers of making bye-laws with respect to land appropriated or 
nsed for any naval purpose which may be put in force with respect 
to land’ appropriated or used for any military purpose, including 
any sea, tidal water, or shore over which rifle oi artillery practice 
can bo carried on,. subject to compensation being made if private 
rights are affected (/;), and to the consent of the Board of Trade if 
public rights are restricted or affected (c), and before consenting to 
any bye-law under the section the Board of* Trade are to give local 
notice by advertisement and make necessary inquiries to ascertain 
that public rights (d) will not he unnecessarily interfered with. 

1094 . There is an old Act (c) passed for the encommgementi&f 
the growth of timber in “ forests,, chases,* an^ purlews,” which is 


i n) Soe note (n), n. 512, ante. 

r) MUitary Lends Act, lS9^(o9 & M Yici c. 43), s. 14. 

«) i«d, e. 20. • 

A JUd., s. 24. 

«) 60 ft 01 Viot. e. 43. * 
w) AS ft A9 Ylot. & 35. a 2 (1). 
a) See p. 512, ante. 

5) Naval Woika Act, 18»5'(.58 ft 59 Tick e. 35), a. (2) fa). . 

Ibid., a. 2 (2) (b). .V 

I <*PabIie xigbt* means any right «t aavigatiAD, anflhanaf, gfetindiog, 
fiakbrn, bathing, walking, and teereatum (ibid,, a. 2 (4)). 

(a) ra Mw. 4, Oi 7. • 

W-fc— IT, 
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Scot. 3. stiu in force, and which unaets that where wood is cut in royal 
IncloBureof forests etc. by licence of the King, or in other forests etc. without 
Small Per- licence, it is lawful for the owner of the ground whereon the wood 
tions of ^ras felled to inclose and fence the same for seven years, so as to 
f Sne**”*! beasts and cattle and preserve the young spring. ' This 

***PubUc ^^o^^^ver, does not contain any provision for the rights of 

Purposes, commoners (/) ; and it has been held that no inclosure thereunder 
— ’ is good against commoners ( g). 


Part VIII. — Rights and Remedies of 
Commoners. 


^ECT. 1 . — As a/jawBt the Lord nj the Manor. 


Extent of 

roinmoncr's 

interest. 


Abatem<»T\t by 
commoner. 


1095 . The interest which a commoner hafj in the common is, in 
the loj^al phrase, to eat the grass with the raonth.s of his cattle, or 
to take such other product) of the soil as he may be entitled to. 
He must not meddle at all with the soil, nor with the fruit 
or produce, except as aforesaid, even though thereby he may 
eventually improve and meliorate the common (h). 

Except in a few cases, the commoner is not allowed to take 
the law into his own hands and abate the nuisance which 
prevents his enjojment of his rights of common. But w'here 
the acts of the lord are directly contrary to the nature of the 
common, the law allows au abatement by the commoner. By 
the grant of the right of common the grantor gives everyiliing 


(/) A Biihsoquent Act (S5 lion, 8, c. 17) coutaiiicd such prewiBion, but it 
wiiB repealed by stat. 7 & 8 Goo. 4, c. 27, s. I, • 

Two other Acts, also to encoum^o planting and preserving timber (29 Geo. 2, 
c. 36 ; 31 Geo. 2, c. 41), which empowered owners of wastes, with the aseent of 
a majority in number and value of persons having rights of common of pasturo 
o\ or i heiu. to inclose j>artH of the wastes for the growth and preservation of timber 
and underwood, or to grant the same to other ])erson9 for the like purpo-se, 
were repealed by the Commons Act, 1899 (62 63 Viet c. 30), b. 22 and 

4ched. II. These Acts and an agreement under them gave rise to the 
cfiso of NichtlU V. Mit/vrd (1882), 20 Ch. D. 380, v\hero it was decided that 
the 6rBt*meutioued Ac;|'i anpG^ only, to agreements made between the owner 
^of thf soil and persons having rights of common of pasture, and not to 
agreements where the {WHons who had such nghts of common were also 
collectively the owners of the bushes and underwocHi growing on the wastes of 
the mmior ; and consequently an agreen^ent entered into in 1769 between the lord 
of the manor and {lersons who con.stitiitod a majority of the owners of the bushes 
and underwood, though acted on down to 1876, was held inoperative against such 
owners, and the lord was pceventeil from inclosing parts of the waste for the 
purposes mentioned in the Act The Acts were treated in the case as au exteuo 
sioii of the Statute of Morton, and the report contains a valuable collection of 
the authorities relating to the relative rights of the lord of the manor and 
oouimoners under that statute^ 

(g) IktrtingfotiB (Sir #V«nciA) Ca$e (1611), 6 Co. Eep. 136 b. 

(A) AdapM fioin J Soil. Abz, 406, quoted in 1 Wms, Saund. 363 
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trhich is incident to it, such as free ingress, egress etc. Therefore» 
if the lord erect a wall, gate, hedge, or fenee round the common, 
the commoner may abate the ^erection, because it is inconsistent 
with the terms of the grant (t) ; and where a fence has been erected 
upon a common inclosing , and separating parts of it from the 
residue, and thereby interfering with the rights of the commoners, 
they are not by law restrained in the exercise of those rights to 
pulling down so much of the fence as it may be necessary for them 
to remove for the j^urpose of enabling their cattle to enter and feed 
upon the residue of the common, but are entitled to consider the 
whole of the fence as a nuisance and to remove it accordingly. If, 
however, the fence is on other land which is no pUrt of the common, 
but surrounds the common, a commoner can only abate so much of 
the erection as to make a way for his cattle to go into the 
common (/c). 

1096. So a commoner may not fill up coney burrows (/) or kill 
the conies, though the lord surcharge the common hy their main- 
tenance on the grounil that the commoner hath nothing to 
do with tlie land, and may not meddle with anytliing of tlie lord’s 
there. It has, however, been suggested (w) that a custom for the 

, (i) 2 boll. A).r. l i.-i, (\V), ])l. 2; v. MurshaU (17f»7), 1 hurr. 250; 

Sa>iyror€ v. Kirby (1707), 1 l^ l»‘i. Kx. Cli. As to the duty to fonco in 

daugerous excayatioiis agaijist outtio lawfully on the laud, see titlo llouND.tKlES 
AND Fences, Vol. III., p. 12U. 

{k) ArlHt V, KIlia (1827), 7 15. & 0. 340; Sadyrove v, Kirhy^ anpra, whore 
the defoiidaut, a cotiunoucr, claimed to justify cutting down trees iu a common 
field on the ground that he could not enjoy his common of pasture in so ample and 
boiielicial a manner as ho might othorwiso have done, but Lord Kknyon, C.J., 
after carefully considering the autlioritics, crime to the comdtision that the 
commoner WHS not j iisHfi^'d in cutting down the trees : “The distinction seoms 
U> be this : if the lord of the manor make a hedge round lb ) iK>minon or do any 
act w'hich entirely excludes the cominouer fnjui exercising '*is right, tlie latter 
may du whatever is necessary to let himself into the comnion ; but if the i^mi- 
luonor can get at the ccnuiuou and enjoy it to a certain extent, and his right 
lie merely abridged by the net of the lord, iu that case his rouiedy is by an 
action on the cfise or by an assize [see p. did, j, and be cannot assort his light 
hy any act of his own. The trees hud become )>art uf the inheritance.’* Bt^e loo 
Hotvard v. Sjyencer <^1665), 1 Sid. 261. An earlier case of Mason v. CcBBar (1076), 
2 Mod. Hep. 06, which apparently justified tlic breaking down of an entire hmlge 
by a commoner instead of merely jmlling down so much as might ^ve opeti^ 
a way to the common on the ground that it was not interforiitg with the soil, 
but only pulling down an erection on the common, was deHci*fbed by Loiil 
Kenton, tJ.J., m Sadgrove v. Kirby, a^pra, at p. 4H^L as a shoi-t loose note ; 
and he added that it did not appear clearly that uie dmendant in that case didl 
more than make a gap in the hedm to let his cattle into the common. In 
Iny case Mason v. Cceaar, sttjtra, it Nearly inconsistent with Sudgrova v. Kirby, 
•Mpra, and Arltit v. Ellia, supra, which oie both decisions of the Exehequar 
Chambm*. 

(Z) Cooper ▼. Marakcdl, ^upra. Compare Hcraty v. IJaglierlon (1609), Cro, 
Jac. 229. + 

(m) Hadsaden y. Qryaael (1607), Cro. tTao. 196. There are several earlier caeea 
to the same effect. 

<a) In Coots v. Ford (1900), 83 L. T. 4S2, where there were entnea in the court 
rolls of a manor in Wiltshire of pTeseutments extending over a hundred years 
that rabbits should be destroyed in the lordship with guns or doga, or in any other 
way without hindrance of any person whomsoever ; and compare the Oustumary 
of the Manor of Bolaover, quoted in TariUmd {Duke) v. llill (1866), L. H. 2 

8 2 
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comtaoners to kill rabbits upon the waste may be good, thoagh a 
custom for anyone in the parish to do so would be unreasonable 
and bad. 

A commoner cannot fill np a trench in the common cut by the 
lord, or dig down molehills, or cat the grass, wood, bushes, fern, or 
other things growing on the common (o).f 

1097. Where a commoner abates an inclusure on the common he 
dotfd so of course at his own risk, since the lord, having the right to 
approve, may bring an action for trespass, if he can show that he 
had loft a suiiicioncy of common (p). 

A commoner may pull down a building erected on the common 
which interferes t(ith the exercise of his right, though he cannot 
do so when the house is inhabited (q) unless he has .previously 
given notice of his intention to remove it (r). 

1098. In all cases of interference with rights of common by a 
lord of a manor, except the absolute exclusiou of the commoner and 
his btiasts, the remedy of the commoner was formerly by an action 
on the case or an assize, i.e., a writ of assize for the admeasurement 
of the common (s), and is now by an action for damages with, if 
necessary, a claim for an injunction. 

1099. As commoners are themselves entitled to remove inclo- 
Hurts which would permanently exclude them from a portion 
of tho common whore there is insulBciency of pasture {t), so 
ti fortioii when they bring an action against the lord in respect 
of such inclosui’os they arc entitled to have an order for tiieir 
removal (a). 

1100. AVhere the lord surcharges the common with his own 
stock, so that the commoner cannot enjoy his right in as full and 
ample a manner as be ought, the commoner must not take the 

761 ), at p. 7(>8, for a custom for tho teuants and sokemon to hunt and take foxes, 
hares, uiul biitlS) and fish in all places, except in tho pork and mill pools, for thoir 
own benotit. 

(fO Howard v. Spencer ( 1 660 ), 1 Sid. 251 ; Potter v. North (1CG9}, 1 Vent 383, 
1 Wins. Saund. 353 a. 

(/>) Rohinstm v. IJnlecp Sinph (1879), 11 Ch, D. 798, C. A. The resiriotioos 
inipo^ by statute upon the lord’s nght of approyement (see p. 509, ante) will 
not affect his right to maintain an acti<in for trespass. 

(o) Perry y. Pitz Howe (1846), 8 Q. B. 757, followed in Jones v. Jones (1862), 
1 11. & C. 1 . 

4 M Davies* y. Williams ^ y. Capsey, 

to911 3 Ch«411, whyre vffrnVA Jf> though it was unnecessary to d^de 
16 pmtit, was olearly of opinion that Davies v. Williams^ supra^ was to be 
followed. 

(f) Hudesdm v. Oryssdl (1607). Cro. Jao. 195; Cooper y. Marshall (1757), 1 
Burr. i59; Sad^ve y. Kirby (1797), 1 Bos. & F, 13, Ex. Ch. For a descnptioii 
of tbe^aasuEe for admeasurement ojf the common, see 3 Bl. Com. 238, quoted 
in Williams, Bights of Oimmou, p. 121 . It was the early form of asoertainiiig 
the extent iff everyooe*s rights on a common, and, with many other old forms 
of aetiou, was aboli^ed by the Beal Fropeity liuiitatioa Act, 1833 (3 4 4 
Will. 4, c. 27), 8 . 36, 

(f) Afietl V. £iiis (1829}« 9 B. 4 C. 346 ; and other cases referred to in note (Irk 
JK 515, oiffe, 

(a) Robertson ?. Maftopp (1889), 43 Ch. I). 484, C. A., per SnEUXG, J., at 

fa 496. 
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law Into his own hands and distrain the surcharge (p). His remedy 
is by action (c). 

IIOL An action may be brought by an individual commoner 
against the lord for interference with rights of common by sor* 
charging the common with Ijis own stock or by approving without 
leaving sufficiency of pasture, or for digging marl, loam, sand etc., 
to the detriment of the pasturage (d). 


SECT. 1. 

As against 
tiwLndttf 
fluHanct. 

IndlvStokl 
commoner*! 
right ot 


U02. lu the case of approveinent the burden of proving that Keoesaty at 
sufficiency of pasture is left is ujk)!! the lord (e) ; but in an action 
against the lord for surcharge or for digging marl, loam, sand etc., o^oommonf 
the otnas prohandi is on the commoner, the disiiectiou arising from 
this, namely, that, the lord having made a grant over the whole 
waste, hihT right to inclose is trcatinl as a right conditional upon his 
establishing that there is sufficient waste leh for the tenant to enjoy 
the right of common granted, whereas the exercise of the right of 
turning on stock or of getting marl, loam, and sand is by virtue 
of his ownership of the soil, and is subject only to the tenants 
complaining, if they can establish their complaint, of his unduly 
availing himself of that ownership (/). 

AYhere the tenants of the manor are entitled to the exclusive 


pasturage of the common, or the lord is limited to a number 
of stock certain, the lord is reduced to the position of a stratigor 


(^) Coney' 9 Case (loSO), Oudb« 122 ; Hall v, Ilardhiy (1760), 4 Purr. 2426 ; ihpe 
V. Hcotl (1874), L. R. 9 Q. 13, 209 ; uiid 8«e title Animals, Vol. I,, pp. 878 et 
^(r) Hull V. Harding^ $upra, j>er Tiord Mansfiklu, O.J., at p. 2430 : “ But if 
there bo uo custom to exclude the lord totally during the common iiig Heusun, hie 
property in the soil would at least give him a colour for nutting hU cuttle there ; 
and though he uverchurgod the common, no cattle of the Ionics can be deemed 
trespassers, or the lord a stranger in his own soil. The coutmouors therefore 
could havo no authority in themselves to take an immediute und sunuoary 
execution against the cattle of the lord by distraining them damage ffununt, us 
they may the cattle of a stranger, who has no pretence or c« >our of right.” 

It was considered at one time that a commoner might d ‘strain the (kittle of 
the lord ; see Kiutick f, £aryiier (1008), Cro. Juc, 208 ; Vin. Abr. tit. Ooin- 
luoner, A, s. 0; Truhek v. llViile (1638), 1 Roll. Abr. 405. But in Kefdick v, 
Paryiirr, supra, the lord was reduce to the position of a oomraoner on his own 
laua, the exclusive right to the jiasturage after Lammas Day being in the tenant 
of the manor, and the lord was restricted to turning out tnvee horses. Hall v. 
Hariiug, supra, has been constantly followed (see Cape v. Scott, supra) ; and 
there are other cases to the same effect; see Anon. (1611)^ OcKlb. 182 ; and 
Compare Atkinson v* Teasdale (1772), 3 Wils. 278 ; White^nan v. King (1791), 2 
Hr. BL 4, where A., who was possessed of a quantity of land in abommqn held 
wim a light of common over the whole* field, and B.,^bo bad also a right of 
common over the whole field, entered into an agreemont for their mutual aavan« 
and convenience, with mutual covenants not to exercise their respective 
lights for a term of yean, and it was held that if during the teiin the cattle of B. 
should come upon the land of A* he might distrain them damage feasant, case 

being tato out of the rule relating to rights of common by the mutual oovenauts, 
and being in the position of a stranger aa regards his r^ts of common. 

In an action agaiiiBt the lord for surcharging, the commoner znustnartioiilarly 
show the sundiarge, thou|^ in an oe^on against a stranger he need not {Smith 
y. FmfereU (1675), 2 Mod. Bep. 6) ; and see p. 522, post. 

(A See note {e\ supra. * 

Is} Ckmeys Case, supra ; Hdberiton v. Hatiopp (188;0i Oh. D. 484, C. A« 

l»tf»aY,L.J.,atp.5U 

(/) Hally^ Hyron (1877), 4 Oh. D. 667, per Hall, V. C., at 660 , 
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Sect. 1. or of another commoner, and it is not necessary for the commoner 
Ab against to prove 8i)ecial duinaj:i^ to enable him to maintain an action against 
the Lord of the lord {q), but in all other cases ^ the commoner must prove that 
the Manor, guflioient common left for him (A). 

Consequently in an action against lord of a manor or against 
a person who has put cattle on tlm common ^vith the licence of the 
lord the commoner must show that he has sustained a specific 
injury. It is not enough to show that the cattle consumed the 
grass, as in the case of a stranger, but it must appear that there 
was not a sufficiency of common left (i). 

'rhe question of what is a sufficiency of common has been already 
dealt with (/c), but’where a lord of the manor fails to show that 
Hullicioncy of common is left for the commoners, and acts of in- 
closure and digging turf, loam, sand etc., liave been going on for 
several years and might, if unrestrained, constitute evidence of a 
custom in diminution of the commonors’ rights (/), the commoners 
are entitled to a declaraliou tluit the jicts complained of constitute 
an injury to their rights and to an ouler for the removal of such 
iiiclosiiros (in). 

j^ctH which, if done by a stranger, will snppoit an action at law 
against hiin(a)» ^vili also sup})ort an aeli«ai against the lord, pro- 
vidcil that the commoner can show tliat sullicieucy of common is not 
left for him (o), 

1103. A freehold tenant of llio manor does not by ceasing to pay 
(juit- rents and by neglecting to claim admittance lose his rights as 
against tli(3 lord (p)* 

1104. Comifionors may join for the proioetion of their rights, 
and an action may bo brougltt by one on hclialf of himself and 
vn behalf of th.o other commoners, or where there are different 
classes i'lititlcd, as, for instance, frirhold tenants of Iho manor, 
eop\ Ijolders, and owners of enfranchised copyholds, a representative 
of each class may sun on behalf of himself and on behalf of the 
other members of the class. The action is in *the nature of a bill 
of peace, and is the most effectual remedy for establishing the rights 
of the connuonors and for quieting them in the enjoyment of those 
rights when they are menaced by the lord (q). 

{</) llio lonl’s cuttle, or his cattle in excoss of the number which lie is 

eutitit^d to inti on, are not there under colour of any riuht. 

(/i) Smith V. FtvertU (1UT5)^ 2 Mod. 0 ; Com. I>ig. tit. Action on the Case 
for a DlaKirbauc^, A 1. 

(#) /tohertson v. Haviupp (18S9). 43 Oh. I>. 4vS4, C. A., »»«• Stiklino, J., at 
p. 501. * 

(k) See p. 5<)6, anU. * 

(f) See Baimn v. Grtm (1793), 5 Tonn Kcp. 411, 

(ta) UobirUdni v. Jiartopp^ mpra ; and see p. 516, ante. 

(n) Seep. 622, post. 

(o) V. Jittfitmpt STlRLOfO, J., at p, 601, following Hall v. 

Jliyron (1877), 41 Oh, 1). 667; Crue (1686), Godb. 122; Aikinwn v, 

Tea^dfilf (1772X 3 Wils. 278; and Mdlor v. Smtitrnan (1669), 1 Wma Saund. 
343, 346 b. 

(p) Homclf V. QuenCM Cnihge^ 

Cki€he$t«r (RaH) v. IlaU (1861), 17 
(f) See FowtU v. PotSu (Farl) 


Qj/ord (1871), 6 Ch. App. 716, following 
L. T. (o. 8 .) 121. 

(1826), a Y. 4b J. 169, the earUeet oaie to 


Ki|jhts of 
frt'oJiuIdtir 
ut UKUior. 


UcproBiMita. 
live iK’lioiiH. 



:^ART VIII.— Rights jind Remedies or Commoners. 

A judgment made against representative defendants in an action 
will bind other persons who are not parties ^ the aclion, hut whose 
interest is similar to that of the I'epresentative defetidanis or some 
of them, unless such other j^ei^ons can show fraud or collusion, or 
that the court has been misled by the case* being not proporly 
fought or fairly represeetod^or unless they can show somo special 
ground of exception, all of which defences are open when ilie 
decree establishes only general rights. An action in sucli a«caso 
against a person who was not represented in the original action is 
not a supplemental proceeding, but an original action, and any 
restrictions upon bringing actions imposed i)y the decree must be 
complied with (r). • 

1105. A judgment in an action wliich esiablisbos rights of 
common over waste land sold by a lord of a maiior to a granleo 
who inclosed it, is not, in the iibsenco of any evidence of entry on 
the land or actual disturbance of possession, breach of a covenant 
for quiet enjoyment, oven though, in consequetice of the judgment, 
nn Act is passed under which tlio grantee's interest in the property 
is purchased as in land subject to rights of common; an<l, in the 
absence of any evidence of a grant of rights of common hy the 
lord or his predecessors in <itl(', I he court will not infer that there 
must have been such a grant so as to entitle the grantee to damages 
lor a breach of covonuntri for title (f). 


which it \A Tiooossai'v to n*for, A bill of to a »*NtonM»o#‘n Huper- 

roiUmI ill practice by II. S. C., Ord, 10, i\ U, uiulor which one r*r more of 
n^irncrous poiHona having tho Banio intorost in <»iio causo or iniittor in?iy huo or 
bo Hiiod, or may bo a itbori.sod by th(« court or ii judiro to dcf(ir)d, on tn'IiaU' of all 
i)crf?on8 so irit(‘r<)stod, but oaro has to bo evoroisM in dociiding what obi»*soM cau 
DO represented, and tho earlier eaj.es aff<ird a^uide. Thu*<, hills have lioeninain' 
tainod by froelmld teiuiiiN on behalf of themselves and other freehold tonntits 
(ZVneef/ V. /'oo'iH {J’Jarl) (ISJb), 1 Y. J. IdU, and caHOS in not« tljeroto) ; by a 
troehold tenant on bobaif of tho fi'rbuld imhI cojiyliold lewintH of tho manor 
{Smith V, liroiniUm; {Karl) (ISTO), L. 1(. U E(j. 2'U) ; by t)» oo freoholdors of a 
manor on behalf of llujinMolvos and all otlo’r freAioldors whoro there woro no 
copyholdiTS (IFarr/r^ V, Queen h Oxford (1871). U C’h. App. 710); h}' » 

freeholder suing on behalf of liiTn.Helf ainl aJi other friMdiold t<>nanls of the manor, 
though he only proved rights on belialf of tho fr<««;holderrt uiUiin a eertain ure.-i 
of the manor, and although ho might have sued on* behalf of the eopylmhlers 
also who had oo-extorisivo rigid m with tho fm*holdors {HeJU v. Thomftvm (1S71), 
6 Oh. A[p. 732) ; and compare Y*H‘ f^or-ptfratum v. IWnmftoi) (1737), 1 Atk. 282. 

(r) VommMoners of Sewers v. (rdlat^ (1871^, 3 Ch. b, (ilO, where, after an 
earlier action (CommUsionora of (1874), L. R, *10 Kq, 134), 

had established general rights of common in Kpp^ig Forest, and an injunction 
had been granted against the continuifnce of nutneiwtis inclosurea recently 
made by numerous lords of manors and grantees from them, iher^ 
4>cing representative defendants from each manor, tho defonrlant, wlm was 
a grantee from one of the lord), but had not been made a party to the j^^roviouH 
action, alleged that ho wat^jiiot bound by tho decree, but bis V/ntontion fiulod 
on the grounds above stated ; and it was also hold that, as by tho Kfiping 
Forest Amendment Act, 1872 (35 A 36 Viet c. 95), no new legal proceedings 
except such supplemental or amended Bills os might bo fib^ by tlie Commis- 
sioners of Sewers for the purpose of making etfeotual tho suit of Ofmmtsaioftji^s 
of Sewen v. (TZcmss, eupra, were to be instituted without leave of the Epping 
roiest Commissioners, the action against Qellatloy required we of the 
JBjming Forest Commistionerfi. 

Umuard t. ilfoifkiml (IS83), 11 Q. B. D. 695, C. A., which also arose out 
of t^ deoree in Cammimonen of Stvutra y. QUmOt evpran 
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1106. Copyholflers claim tlielr rights by custom, while freeholders 
claim by prescription (a), a distinction which is sometimes important 
when the nature of the evidence has to be considered ; for a custom 
may be proved by reputation, and hearsay evidence is admissible, 
while such evidence* is, as a rule, not admissible in support of a pre> 
scriptive claim. The freehold tenants of h manor, however, must 
have in common some rights over the waste as against the lord, 
although such rights may vary inter te; and although they cannot, 
like copyholders, allege a custom on which hearsay evidence is 
admissible, yet wTien there is evidence of rights sufficient to justify 
the conclusion that the original grants included these rights to the 
original freeholders, and that such rights have been exercised for 
ail time, a general right of so largo a description is established 
that the evidence of all other persons holding in the exact position 
of a plaintiff becomes admissible (a). 

Where rights have been e.vercised for many years the court is bound 
to try to find a legal origin for such rights; and consequently where 
the evidence shows that the rights have been exercised by the freehold 
Umants of a manor and also by the inhabitants it will he presumed 
that the iuhabitaiitH claimed tlirough the freehold tenants {h). 

1107. But aUhough one commoner may bring an action in the 
nature of a bill of jieace on behalf of himself and other commoners 
who are numerous, to have the rights of the commoners established 
and to prevent interference with those rights by a lord of a manor, 
ho will not bo allowed to bring such an action when he sues on behalf 
of himself alone. In such a case his remedy is to bring an action 
for disturbance of his rights, in which, if he proves bis rights of 
oommon and that tlio lord has invaded those rights, he will be able 
to r(H*over (c). 

1108. Lessees or occupiers cannot prescribe to have rights ot 
common, and consequently any action on the jiart of lessees or 
occupiers inu.st he by prescribing in the names of their landlordsfd). 

1109. In tbo due exercise of his rights tlio commoner is not 
HiiriNverahlo for anj damage which accriios to others from their own 
negligence or misconduct. Thus; if the lord sets up a stack of corn 


(ti) Worrick v, Qufen'$ Oxford (1871), f» Gh. App. 716, The position 

of fi'oohoMrrR wnn tJiore doscrilied as that of shareholders of different classes 
oliiiniiiig against a fraudulent director of a companj ; they may join against a 
common enemy, though, altor the common right is e^ita^)lished, there may >io 
)iligati<m among themanWes as to whd are entitled to the gains obtained (ivid,, 
*per Lord Hatubhuet, at p. 726), 

/hid. at ps 727* But see contrd Jlnm (Loi-d) v. AdaiM (1878), 3 Ex. Ih 
361, the reasons against such a presumption, 

(c) PhaiipB V. J/udim (1867), 2 Ch. App. 243, where a bill filed against the 
lorn ot tlie manor bjr a copyholder who alleged that he had been admitted to all 
the lands and horeditameuta held of a manor except one wnnll tenement, and 
claimed that he and the owner of the small tenement were entitled to aU the 
profits arising from a iraate of the manor (except certain woods), was on appeal 
diamissed with coats, aa not being in the nature of a bill of peace. 

(d] Oriitififod ▼, jifaffo«>e.(l 792), 4 Term Bep. 717; TUhury ▼. SOva (1890), 46 
Ch. i>. 98, C. A. ; ultiKia r.Jifnhit 9 > 9 i (1877), 7 Ch, D. 689, though in that ease it 
appeared that under a bye-law made by the homage in pumnimce d a deed o| 
a prangement in the time of Jemea 1, oocupjeqre Imd rights of ocnnmoOi 
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upon the eommon, and the oommoners’ eytUe eat it, or if thE 
owner of land in an open held leaves his corn or other crop uncut 
after the day appointed for Growing tlie field open to ^e 
commoners, and it is eaten by the oouuuoners’ cattle, in 
neither case will there he aify remedy against the commoners (*), 
nor is the owner entitled to drive out the commoners’ cattle (f). 

mo. Where a man has common in a field vhilo it lies frhsli, 
and not sown, the owner will not be able to defeat the right of the 
commoner by only sowing part of it, but the commoner is entitled 
to common in the residue, for otherwise a part might be sown every 
year to deprive the commoner of his right (>/). * 


SncT. 2 . — As aijdiiisl utlu;r Cotiimo)i^rs, 

mi. In many respects the rights and remedies of a commoner 
against another compioner who [wevents him from unjo^'iug his 
right of common to its full extent by surcharging the common, which 
is the most usual form of interference, are the same as against the 
lord of the manor or owner of the soil. He is not entitled to con* 
slitute himself a judge in his own case where cattle or other stock 
are on the coininun under colour of a right, even though that right 
may be exceeded, and therefore ho may not distrain tho cattle of 
another coinuiuiiur, but his remedy is by action (/()> formerly uu 
action on the case or an assize (ib 

Hut if tho right of common is fur a lunuher certain, and ono 
commoner surcharges by putting on moru than the number to which 
he> is entitled, another commoner may distrain (k). Where the 
number is not absolutely certain in point of number, but is Heltled 
with relation to the quantity of land, as, for iiislancc, two sheep fur 
every acre, one commoner cannot distrain the siiperuumerury 
cattle of another commoner (1). 

It is no defence to an action for sarebargiug the common that the 
plaintiff himself has surcharged (m), and the plaintiff need not show 
that he turned on aify cattle of his own at tho time of the surcharge, 
but only that he could not have enjoyed his common as beneficially 
us he ought (»). 

In an action by one commoner against andthor for surcharging 
the phiiatiff need not particularly show the surcharge (o), but in an 
action against the lord he must ( p). 


(«) Fmrmar v. iiuut (1010), Cro. Joe. 271. . 

{/) Ibid. • • 

(a) Tndodt v. Bisgthy (1610), falv. I8j. ’ 

,(A) Ammn ▼. Tmudale (1772), 2 Wm. BL 817; Hull t. Hurding (1760), 
4 But. 2426 ; mUtman v. King (1701), 2 Uy. BL 4. , 

(») Sm p. 616, ante. 

[A tHaHis T. Janet (1608), Fnem, (k. &) 273; sad compare Kentuk v. 
Pinrgiter (1608), Cn>, Jto. 208 ;*aiid p. 617, ante. 

if) Hm T. HartUt^, tupra. But it tih* oumber of acres held by the eu* 
i&ugiiw oomumwB w known, the munber is owrtein, on (be ptiucquu Id wrtme 
td mtoaeerium ruUijwfatf. PCenbW vniler Ike priaeut niiee |4«aditig the 
legdity ^ a distnea be tmhela ia sttdi a eaae. 

(m) Oaiu. Dig. tit. Qmwaa, 1 ; Hobien v. Todd (1700), 4 Term Ben. 71. 

(4 Hid. ; mu V. tFaOing (1778), 2 Wm. BL 1233. 
la) JiOtineMi ▼. TVmdele (1772). 3 Wils. 278. 

(1676), 2 Jlod. Bep. 6 i Me uuU (c), p. 617. aiiit. 


(4 Smith V. Fenertl (167 
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A coramoner may ufaintain an action for snrchavge where the 
of common claimed is common of vicinage (g). 

1112. In caKc.s of encroachment on the common by a commoner, 
another commoner would presumably have;, a right of action if he 
could prove that the inelosure was such that his right of common 
w as .interfered with, but lie could not bring an action of trespass, as 
the ownership of the soil is in the lord ; and the same imnciple 
would apply in other cases of interference with the common. 

1113. In nuiny manors there are customary bye-law's with 
reference to turniiTg out diseased cattle or stock upon the waste ; 
but it does not aj>pear that, in the absence of such a custom, a 
commoner would have any remedy against another commoner who 
turned out diseased stock (r). 

Skct. 3. — As (u/ahst Strangers. 

1114. Any act of a stranger whereby the commoner is jirovented 
from liaviiig the uho and ('njfiynient of his common of pasture in as 
umjihi iiiul bemdloial a manner as ho olhoi wise w’onld is a legal 
injury, for which an action will lie, (»ven though no actual damage 
bc3 proved (»). ^J’licreforo, in bringing an action against a stranger 
it is n<it necessary for a commoner to show' that lie has not sufficiency 
of pasture left. It is <|uite sufficient to prove that the beasts of the 
stranger eonsumed the grass. This follows the principle above 
stated (0, that where beasts arc on a common under colour of a right 
it is necessary to prove damage or insufficiency of pasture, but that 
where there is no colour of right llie commoner may take the matter 
into his own hands. 

Ooiise(juontly, if a stranger turns beasts upon the common, a com- 
moner may distrain them, damage feasant, or may chase tlmin off the 
common, for a stranger has no colour to have liis cattle there (a). 


(7 ) V, (is:-4), l. 11. a q. h. 200. 

(r) The ijuosliua whether a lord of a manor vas justified in impoiinding a 
mangy mure upon a common was diHe4issf)d in Palmer v. (17.59 2 Wils. 
!Ki, but the case turned upon pleadings which were bad oa both sides, and 
was eventually decided on a plea of e custom of tho forest of Waltham. By 
stat. 32 Hon. 8, c. 13, i*opealod as au obsolete statute by stah 19 & 20 Viet. c. 64, 
porsc»us Wei’S jii-oliibited fmm putting to pastun? any horse, gelding, or mare 
jufocteil or mange upon any forests, olwises, umors, marshes, heaths, 

couiiuous, waste grounds, or tctunmou fields under a penalty, the offence to be 
jpreaentable at the court*leet and the p<?nalty to bo paid to the lord of the manor. 
AS to the ^ssible criminal liability for turning out a horse or other animal 
known to he dangerous upon a common wlieio there are numerous publis 
footi^t^s, see Jt. v. Pant (I86d), Le. d: Ca. 567. 

(«) HoberUon v. Hartopp (1869), 43 Oh. I>. 484, C. A., per STIiiLmo, J., at p. 5(K), 
summing up Uio law as gatheixid from Lonl Coke in Mnrytt' (Robert) Case (1613), 
» Co. Rep. mb; WeiU v. Il'.ithno (1778), 2 Wnf. BL 1233; Hrihson v. Todd 
(1790), 4Term K«p. 71 ; and Flndarw Uudstrorih (1802), 2 Bast, 134. No action, 
however, wiliiie where the dainaireis caused by the lawful user of Ms land by an 
ndjomiiig owner [George v* Lyeaght and Mtadi-King (1883), 49 L, T. 49). 

(f) 8ee pp. 518, 521, ants. 

(u) Atkhifonv, /eostfaf«(1772),3Wi}a 278, i^DnQnr,C.jr.,atp.290; Dkcm 
W, tAimes (1698), Breem. (IL B.) J273 ; Pindar ▼, Wadenrorih^ eupra. WeoHm y. Salter 
(1682), 3 Ijov. 104, in w^ich it was decided that a commoner eoold not distein 
'the eattle Of a stranf^ without alleging apodal damage, must be taken iobaye 
been overruled by Pindar y* and tl^ other caaes above eiUA 
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Part IX. — Suspension and Extinguishment 

of Rights of Common otherwise than 
by Statute. • 

Sect. 1 . — Btf Unitf/ of Seiain or PottarsHiou, • 

1115 . When the ownership of the whole of the land which gives 
the right and that of the land which is tho subject of the right unite 
by purchase in the same person the right of common becomes 
extinguished, whether the right be appendant *or appurtenant (a). 
But the estates in fee simple must be equal in duration, quality, 
and all other circumstances of right. If the one bo only a fee 
simple qualilied or a base fee, it will not be sufficient to work au 
extinguishment (h), ^ 

If there is unity of possession only, hut not unity of seisin, ns 
where n man, having a right of common, takes a lease tor years of 
the land over which tho right is exercised, the right is suspended, 
and revives upon the expiration of the lease (r). 

1116 . But where a copyhold tenement to which a right of common 
is attached vests in tho lord by forfeiture, and he rogranls it as copy- 
hold to hold according to tho custom of the manor, u right of common 
continues appertaining to the land (d) ; and whero the letianl of a 
particular farm having rights of common appoiulaiit or appurtenant 

•a) Tyrriugham'» \ 1 Co. Itcp. Mia, *JS a ; Tudor, Xu 0, Heal Prop., 

4{ ri ed,. p. TOO. Thi/J docisiou, winch was in oppohition to hoiuo earlior casos in th« 
Year Books, was based oii thn |Minoi|de that it was iijraiitst a ruin of law that a 
rent, common, or other profit issuing outof land ehould exi^t whf'ii a innn had ns 
high and perdurable ootato in tho rent, common, or pndit issuing out of tho 
Und as in tho land itself, and thoreforo tho rent, common, pv»*tit was hold 
Ivo extinct. See too Cnnp (1.VS4), 3 I^eon. PJ8. who' % tho Abbot of 1>. 

Viiing seised of a comnioii outof the Iflwds of the abbey of as appendant t»» 
lauds of tho Abbot of D., tho King tho diswilution granted tho posBOssions 
<»f tho abbeys to ditrt*rent grautees, and it was held that tho right of common was 
extinguished by the unity of i^sses^ion in tho Crowui ; seo also Sir Witlinoi 
Sam/«r*9 Cafie (lti30), W. Jo. iJSo ; nndc^oinpare Mnnjmvp v. furloHure 
for England and WnUs (1S7*I). I*. K. Q. B. 162, pfr^IiLAOKunux, J. , at ]>. 174. 

(6) R. V. Htrmiiaye (ihUahitnuU) (UiOl), Garth. 235h where Henry VI IT. had 
before the biith of Edward VI. acqtiired a manor of Fordington, which wa-^ 
parcel of the Duchy of Corn all, and a common which was parcel of that 
manor, and over which rights of common wore claimed, and was thereforo 
seised in fee simple detorminwtde upon the birth a I)uko of Cornwall, which 
was a base fee : bo also acquired in rififtit of tho Crov^i tho landn in respoct of 
which the rights of common were claimed, and having therefore a puio ( 4*0 
^mple indeterminable in those lands, ho had gmutf'd all tho lauds to 
after the unity of poss^^ssiofi ; j\^ler much argument it was unanimously 
by Holt, C.J., and tho whole court that this was not such n unity of posseMsioa 
as would destroy tho pre^ription. 8ee too Co. Litt. 313 h : “A disseisor or 
tenant in fee upon condition hath as high and great au citato, but not so per- 
durable an estate as shall snake an extiiiguisfaiuent : and ci/mpare Warhurion 
V. ParJxt (1B37), 2 H. & N. 64. where the lenor of the tenants who occupsod the 
dominant tenement and enjoyed the common, was tenant for Hfcjaf, and occupier 
of the common. 

(f) (3o. Litt. IH b ; Wmt WihVi Casa (l^}« 8 O. Bep. 78 b. 

(d> Swayne*s Case (1608), 8 Co. Kep. 63 a, the title of the oo^holder by custom 
under the mnt wkiids was originally ma<le in respect of the lands botog paramount 
to the saboeqtient title of Uie lord ; iadgfsr v. Jrerd (1810), 3 B. d? AJd. 153. * 
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Forfeiture 
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CoMMoys A»D Rights of Commoh. 


Sect. 1. thereto becomes by inheritance lord of the manor, although the 
By Unity of right of common merges, yet the lord retains an interest which may 
Seisin or properly to the subject of an allotment under an Inclosure Act, and 
Possession. allotment shotlld be measured by the value of the right of 

common (e). 


Purchane of 
part of land 
iitTing right 
of common. 


Be-grant 


11J7. The purchase of part of the land to which a right of 
common is appendant or appurtenant does not effect an extin* 
gnishment of the right of common over the whole, for the right 
is apportioned (/). 

Common appendant, being of common right, is apportioned on 
the purchase by the commoner of any part of the land in which he 
has common {ti). But common appurtenant (except shack (h ) ) to a 
house or to land is extinguished by the purchase of any portion of 
the waste, and is suspended by a lease (i ) ; and the same rule applies 
to common in gross, and any other kind of common (a). 

1118. Where a right of common appendant has been extinguished 
by unity of possession, it cannot be re-created at the present day, as 
rominon appendant must have been granted before the Statute of 

Quia Emjitores *’(/>) ; but a right of common appurtenant may be 
granted at any time by the use of special words in a grant or 
l.;conveyance (c), though not by the use of mere general words (fO* 


(^) IJofffl V. Powh {Karl) 4 15. & B. *Sf> with the doraeene 

of a. lord, ill which theio ia a Miiiilar unity of j)os«essiou {AraudtU v. Kahnonth 
(1814). 2M. A S. 440). 

( /') Co. Litt. 122 a ; T*/} rh^iham'i Om (lt)8-l). 4 (‘o. Bep. 3Ha, 87 b ; Tudor, 
1.. C\ Ileal Prop. 700. 

(tj) Ihid, ; and .8oe Wyat Wild's Case (1600), R Co. Hop. 78 b. 

(h) From a case quoted in EoDe’a Abridgment it would appear that common 

of shack is not extinguished by unity of po8se.«)8iou, but it is doubtful whether 
more than common of vicinage ia intended, and to this common of shack was 
supposed to be closely allied (1 Boll. Abr. 035). Common of shack, or mutual 
commoiiing, will not be extinguished by unity of possession for the necessity 
of the public good to use it without inclosure. {Bishop) Cast (not 

roportea) was referred to by the court. 

(i) ir^at Wild's Case, supra; Tyrringham's Case, supra; Bradshaw r. Kyre 
(1507), Oo. Elia. 670; and see Mfyrst ▼, Well (1609), 1 Brownl. 180, also 
reported sub nom» XorsT, Wehb, 2 Brownl. 297 ; and Smith v. .Bonsaf/ (1598), 
Gouldsb. 117. 

lo) Suu't/er's Case (1630), W. Jo, 2R5 : 5 Vin. Abr. 18. 

(A> 18 Illdw,^ 1, <\ I (1290) ; see p. 448, ante, 

(i;) Bradshaw v. Eyre (1697)^ Cro. Elia. 570 ; Co*i:lam v. Slarh (1812), 15 East, 
108, per Lord EixkcbquouoH. C.J., av p. 114, approving Bradshaw ▼. Eyre, 
isipra, and Saclwwrdl ▼. Porter (1635), W. Jo. 396 ; compare irarburfon t. Parks 
(1857). 2 H. A N. 64, tHsr Bramwf.u., B., at p. 70. . 

(fl) Thus, the use of the words •• with all commons etc. thereto belonging or 
Appertafning ** where tlicre is at the lime of the grant no right of common 
existing » insufficient {ClemmUy. Lambert (180$), I Taunt 206: ijlrimts v. 
Peaenek, Bulst 17 ; Bradshaw v. Eyre, supra); hut a grant ooupdisd with such 
words as with all commonaato. thereto appertaining or occupied or used there- 
with ** ( llorfeidys V. Kwgswelt (1599), Gro. Eux« 794) or “in any way thereto appei - 
Uiuiug and usuaUj dwissd therewith {Styanty. Staher (1^1^ 2 Veiti« 250), or 
** with such ooifimon as the last tenant hid enjoyed ” (Hall y. ^on (18771 4 
Ch. D. 667 ; Bariisg 'y, Ahiagd^t £1^2] 2 Ch. 374, C. A.), will ereate a new 
of the same nature as that previously enjoyed, for, although it was not oommon in 
the hands of the grantor, )i is guasi*cowmqa jued with the land (Bradsimia y. 
Eyrs, sfipm ) ; compare Baiiard v, Byion (1808), 1 Taunt. 279, per Jjoii 
llANniFaU), C.J., at p. 284 ; and see p. 628, post 



Pabt*IX.’-Sosi>snsiok and ExnNouisKiCBNy or Rioaxs iro. 

Sect. 2. — Severante^ /*• 

1119. 'Whether a right of o<Dximon is estingnished by aevaranoe 
from the land or tenement to which it is appendant or appur- 
tenant depends upon the <tay in which it can he measured after 
alienation. 

Common appendant, which is always measured by the capacity 
and requirements of the land or tenement to which it is appendant, 
as in the case of common of pasture by levancy and conchaucy and 
in tlie case of common of turbary, estovers, piscary etc. (if such 
commons can be appendant («) ) by the requiraments of the house or 
farm, cannot be severed, and an exception of the rights of common 
from a cbnveyance of the land or tenement or a conveyance of the 
rights of common separately from the land or tenement will 
extingnish the right (J). 

The same rule Applies to common appurtenant where the 
measure of the right is the same, but not where the nnmber of 
beasts that may be turned out or the quantity of turf, peat, wood, 
fish etc. that may be taken is fixed (//). 

If the number of beasts to be turned out is certain, levancy and 
couchancy need not bo prescribed or shown {h), and the right may 
either be excepted on a conveyance or demise of the land or may 
granted separately (t), in any of which cases it ceases to be common 
appurtenant and becomes a common in gross ; and so with a right 
to take a certain number of cartloads of wood, turf, or peat or a 
qjsrtaiu number of fish (A). 

Sect. 8.— 7^»/ Non-uxrr. 

1120. It is apprehended that if a [terson who has acquired a right 
of common fails for a long period of time to exercise it he may 
lose such right if circumstances permit of the presumption that be 


(e) But as to this, see p. 46fi, ante. 

(/) Y. B.. 26 Hen. 8, Tnn., p. 4, c. 15 ; 1 Boll. Abr 396 ; Tin. Ahr. tit. 
Common. O. 

(g) Drury t. Ktnt (1603), Cro. Jac. 14 ; and comphre Dunn r. Chauiun (IMS), 

5 Taunt. 244; DanM v. UaniHp (IC72), 2 Lev. 67 ; and Lalhhury t. Arn^ 
(1828), 1 Bing. 217. 

(h) Stevent V. Austin (1676), 2 Mod. Bep. 185; Manehtsttr (E^rl) ▼. Vais 

(lU^, 1 Wms. Saund. 28 d; HichartU r. Hquihl (1698), 1 L4. Bsym. 726; 
Thoriul V. Lasseh (1^), Cro. Jac. 26. • ■' 

(i) Drury v. Ktnt, supra; T. B. 26 Hea. 8, Trin., 4, c. 15. ^ 

(A) It was at one time thought that common of estovers etc. (‘ould not exist 

* in gross because the reaeonableness of the quantity must be limited by the 
iiecossity for fuel and lepain (Y. B. 5 Hen. 7, 7 b, j>sr Faxupax, ; and a 
right to take an unoertam quantity witiiout such a limit might result in tho 
total destruction of the product, to the detriment of the owner of the land; 
but where the right is fora quantity oeitain of estovers these objections do not 
apply, and tho better opinion is that such a right would be good in groas, and 
conseqnontly Om right may bs severed from the. premises to wnioh it is 
appurtonant; see OiayUm v. Cvrty (1848}, A Q. B. 415; Haytegrd v. Camittgton 
(1^, 2 380 , 311, where a pneotiption for so many turm as two men 

dig in f ourteen days as belonging to a messuage, but without an allegation 
that tlwy wwe to tie mmit up<m the tt eea u a g ^ failed ; but tiieto was a distinot 
•v^-reminn of ophuon that if it had beau elU^ as s dsim in gnss it would 
havesueoMded. * ' 
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B«0T. 3 . 

By 

Non^user. 

Question of 
intentioa. 


Releane to 
lord. 


Cqmmons and Bights of Common. 

has released it (1); but mere non-user, though evidence of abaudon- 
tnent, is not conclusive^ evidence, and may be explained by the 
circutnstances of the particular casOi ^ 

The period of time during which the right has not been used is 
material only as an Element from which the. intention to abandon 
the right may be inferred* In each case the particular circum- 
stances must be examined to ascertain the intention {m), the 
; immDer of times the right has been exercised being immaterial 
if the claimant proves that he exercised it as often as be chose (ft). 
In the absence of explanation, non-user for twenty years would 
probably be held to {imount to abandonment (o). 

If tlie non-user is accompanied by circumstances which show an 
intentional abandonment, such as the pulling down of a’ mill or 
house to which a right of common of turbary is attached, the right 
of common will facie cease; but if an intention to build 

another mill or another house is shown, the rigli t continues (;)>. So 
if the cesser has been during a period in which the commoner had 
no stock to turn out, the right will not he extinguished ( 5 ). 

SnCT. 4 . — Ihj Kdeaae. 

1121. A right of common may be extinguished by a release of 
the right to the lord ; and in several early cases it was held that 
by a release of any part of the right, ev'cn yielding up the prolit in 
one acre only, tho right of common in the whole waste was gone (r). 

{l) Tho earlier authorities nro clear on tho point that a right of commoTi 
tTiJiy ho lost hy non-usor ; see Bract. 223; Fleta, 2 )6; ami eeo also ElUm, 
CoinTnons, pp. 133, 131. The value of rights of common is nowtidays com- 
paratively sniull in many places, and in recent cases these rights have been 
rlaimed more for the purpose of preserving oj>en siinccs than on account of their 
iutrineic value. 

(Tn) The above statement is based to a great extent on the analogv of cases 
relating to the abandonment of easements, ^ee llrtrc/ y.,Ward (1852), 7 Exch. 
S38; V, ChnrUu (1848), 12 Q. B. 515 (rights of way); Sti>k<>ev, Singers (1857\ 
8 E. A' B. 31 ; Mottrt} v, Hanlon (1824\ 3 B. & C. 332 (rights to light), where 
LiTTLErAtE, J., at p. 339, suggested that the same considerations mignt apply 
to rights of common. 

(w-) See Carr v. Foster (1842), 3 Q. B. 581, per P.vTTESOX, J.. at p. 58S; and 
compare Fh'gki v. TJwmas (1840), II Ad. & El. 688, Ex. Ch. (right to light) ; 
Eaton v. Suansea J\'atenvorks Cn. (1851), 17 Q. B. 267 (right to water); BaVty\, 
-4 jtmffyorrf (18^1, 8 Ad. & EL 161, 168, n. ; Fayoe v. Shedden (1834}, 1 Mood. 
& jR,.' 382. In* Mmgriive ▼. l^ch^nre ihmmisshntrs for England and Wales 
(1874), li Jd, 9 Q. B, I62,ia right of pesfurage usually enjoyed with a demesne 
farm of the lord of the manor was held not to h.ave been* abandoned though 
no stock had been turned out for upwards of ten years. 

(o ' See Serntt4*n v. iSVone (189;i). 9 T. L. R. 478,; Moort v, Ratvson (1824). 3 
B, A (/\ J&3; II. V* OAor/ey (1848). 12 Q. B. 615. 

( p] See JHT/iors v. Bawson, supra, per Uoluoyd, J., at p. 337, and IL v* Chorky, 
supra, per Dicnman, (\J., at p. 519. • 

(q) Carr r. FosUr (1842), 3 Q: B. 581. 

(r) liothtrhamy. Oro. Eli*. 593 ; Morse v. Well (1699), 1 Brownl. 

180; Miles v. EtUridge (1692), 1 Show. 207, the reason assigned being that the 
common is entire 'throughout the whole land : therefore a release in part shall 
disehaxge the whole. fSoubte hare be^n entertained as to the correotnesa of 
this view {Baie^n v. Cheeper 8 Term B«p. 396, per Lord Esirroir, at 

p. 401), but in Johnson ▼. Ikarttes (1873), L. R. 8 C. P. 527, Ex, Ch. (where the 
right m ({ucetion in tho case was held to be an exclusive right of pastursi and 
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r>o.T 

A release in express words must be bj deed (•) ; but a ^Idik* ^ 

ma ;7 be presumed from acts showing the intention, as hy a liqanee*' 
to inclose pa«t of the land, ^vhich has been held good by *ray .***^ 
of release (/). . ^ 

Sbct. 6. — By Alt4^ration of Commoner's Tenement 

1122. In all cases of alteralioii of tho comnionot's teneineift the Jnfanfion to 
question to be determined from the circumstances of each case 

is whether or not an intention to abandon the right can reasonably 
be presumed. • 

1123. An alteration of the character of the land to which a Common of 
riglu of "pasture is appendant or appurtenant elfectK an extinguish' 

inent of tlie right if the alteration be such that no cattle can be 
kept upon llie bind or bo maintained from its produce ; for in 
such a case a releUse of the right will bo ])resnme(J (a), as, for 
instance, if a row of housi^s l)e l)uilt upon tlie land or a reservoir 
made, so that it cannot be reslored to its original stale or at 
least not without groat diilicully. 

But if tho alteration is sucli that the land miglit easily be turned 
again to the jmrposo of feeding cattle, the right will not ho 
extinguished. Ho long as it can be supposed that the commoner 
may have the intention of resuming Jiis right of pasture, tho 
right will remain in suspense though the accommodation for 
cattle maybe destroyed (/^). 

• 1124. Cotnmon of estovers or of turbary will bo destroyed if the Knioven and 
h^^use or mill to which the right is appurtenant is pulled down, and tiubary. 
no intention of rebuilding is shown. If, however, an intention to 
build another bouse or mill is show'n, tho right continues (c). This 
proposition, however, must be taken with the qualification that the 
rebuilding must be a restoration of the old tont uenl, and that no 
extension of the right is involved (d). 

Sect. 6 . — By Exhamtion or DrMructum of the Vrodvxt. 

U25. Exhaustion of tho product which ’is the subject-matter of KxbaaMio* 
a right of common will necessarily put an end to the right, as, <>>- i»-u<inci. 
for instance, if houses are built on tho land over which tlie right 
was exercisable, or the land is converted to such pses that no' 
grass can possibly grow, a right of common of pasture will lie 

not a right of common), it waa urged in argument without dispute, and adopted 
by the court as good law. The roal reason was aUogod by WrLLKS, J., in 
the court below {Joknjtan ▼. Barnes (1872), B. 7 C. P, 392, at p. dhO), to be 
that it casts a greater burden on the rest of the land. 

(<) Co. Litt 284 b. 

(i) Milts ▼. EtUridgs (1692), 1 Show. 207. 

(a) Carr v. Lawhirt (1866), Xj. £. 1 Bzeb. 1G8, Bx. where WiLtBS, J., 
in an exhaustive judgment, enuncieted tlie principlefl and iiluatratioiis above 
stated which have since been generally afipmed. * 

E lUd. 

Moors V. Ettwsm (1824), 3 B. & C., 332, per lioLAOm, J., at p. 337. 

LuUrd*s Cum (1602), 4^ Co. Bep, 86 a ; and other cases on p. 467«, 

umU. • 


SilB 


•tor. a. 


UMtroction 
of the 
Prodnct. 


Sttupension 
ol right. 


”1- 0? CoMMim. 

.V. ^ 

^On commons by the sea-shore encroachments oi 
jbdf'sea may destroy rights of cominoo by covering pasture land 
with shingle (/). Common of tnrbavy may be extiuguished by the 
complete digging out of the peat bed (//) or by the draining of a 
macsh so that peats ctin no longer be obtained (/t). 

U26. As some rights of common can only be exercised on snch 
parts of the waste as produce the particnlar product, tl)e right will 
be held to be extinguished or not to have existed if the land 
is incapable of producing it (t)> But where after an interval the 
product will reappear (/>;)• or where there is no reason to suppose 
that the land is permanently incapable of producing it. the right 
will be hold to be only suspended, and not extinguished (A'). 


Sect. 7. — Bi/ Alteraium of Commoner's Estate. 

PurchM. ot U27. At common law if a copyholder purchases the freehold 
freehold. of his estate, and the soil of the common belongs to the lord of 
the manor, he loses the right of common annexed to his estate (/), 
unless the right of common be speciiically regrantod to him ; for 
the common first used was gained by cuBtom and annexed to the 
copyhold estate, not being of its proper nature incident to the 
copyhold estate, but a collateral incident gained by usage (m). 

Praauinption 1128. On enfranchisement of a copyhold tenement mere general 
ofrcgraut. words, such as ‘‘with the appurtenances ** (n) or “all commons 
thereto belonging or appertaining ” (o), will not efiecl a regrant. 
jButif the words “ commons used, occupied, or enjoyed therewith “ 
or other words sufficient to show the intention that such rights of 
common as had previously been enjoyed with the land should pass, 
the rights will be revived (p). 

The existence of a special relationship between the parties might 


(«) See Carr v, iMvihert (I8(i(i), L. Tl, I Exch. ir>8, Ex. 

(/) See Scnittm v. SiQue (1893), 9 T. L. R. 478. 

(j/) Oiarkam y. IVMhowe (1783), 6 Term Rep. 412, n., wliore a custom for 
oommoiiers having lights of turbary iu a moss to hold certain moss dales m 
severalty when cleai’ed of the turves was hold good. 
ih) Ely {Dean and Clutpter) v. Warren (1741), 2 Atk. 189. 

(i) See Dearditn v. Underhill (1850), 16 Q. B. 120; Mi^rtirood v. TIW/ 
(1791), 4 Term Rep, 157 ; MaaowtU v. Martin (1830), 6 Bing. 522. 

(k) See Eobea^on v. Hartojm (16891, 43 Oh. L). 4s.|, 0. A., where turves wore 
eut on the waste, and the eviaence show^ that the laud took from two to sue 
years to rseover. 

It) As to the different effect ol etifranchisemont under the Copyhold Acts, see 
p.m,Poet. 

(wi) Mmeam v. HunUr (1610), Yelv. 189 : Jiradehaw v. Eyre (1597), Cro.£lix. 
570 : Worlidy$ v. Kiny$tml (1600), ibid. 794 ; and see note (d)f P- 
(h) JlloiMn V. ATuiifsr, myra. 

( 0 ) 8iyant V- Siaher (1691), 2 Vem, 250, though in Uat case relief was given 
in equity after the lord had obtained a votdiot at law. It appears from a note 
to tbe case that' the enfia&ehiseuient had taken place many yeam'bofore. and 
that there was a dialect in the enfranchisement decn of which the lord was able 
at law to fake advantage, but that lelief had been given in eqtti^ to a 
lonner owner. See aleo Butkkg v. Ahittgdan. [1892] 2 CL. 374, C. A, 

(jp) 0ee Eall V. Dyrvn (1877), 4 VL, Jj, 667 ; Daring t. Abingdtm, « 4 (prs; aad 
earlw cases (herein refefired to* 
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bave the effect ot raising the presumption that a right of conimbtt Skot. 7. 
was intended to be grunted or revived by the use of mere general iijrititeia* 
words, as where a tenant exer<ysed rights of oommon in respect of 
a farm held fiJ> many years under a lease, and took a conveyance Cflgjaaer'a 
ot the whole farn» (g); but i^ tho absence of a special relatiou8|,iip 
no such prosuinption \Vtll be drawn (/•)• ' ■ 

But when a copyholder claims common outside tho manor, not 
by custom, but by presei-ibiug in the name of his lord for hiuf and 
all his copyholders, the common belongs to tbo lord, and not to bis 
estate, and is not lost by enfraiicliisemoiit, and is enjoyed by all 

tenants of the land os it was before by the cojjyholdor («). * 

*• 

1129. When a copyhold tenement comes into the hands of the rorf< iture 
lord by forfeiture or esebeut it dmis not tlioicby lose its right of aud cKcUeu',. 
c'Oiumun, for that right is annexed to all customary tenements 
demised or demisable by copy of court roil, and while tho estate 
remains in the hande of tho lord it continues demisable, so that 

if granted as copyhold to a new tenant the right of common would 
remain, hut if the freehold be granted to a copyholder, it ceases 
to be duinisahle by copy of court roll, and the right of common is 
extinguished (/). 

1130. An enfranchisement under tho C«>pyhoId Acts does not EufranclilM 
deprive a tenant of any commonable right to which lie is entitled 

in respect of the land onfrancliisod, but where any such right exists 
in I'espcct of any land at the dale of the onfrauchisemoiii thereof, 
it continues attached to the land notwithsiunding the laud has 
become freehold (u). 

1131. But although rights of common annexed to co]iyholds are 
extinguished on enfranchisement (except under tho Copyliold Acts), 
there is no similar doctrine with referuiico to tho cxtinguishiuenlof 
rights of common on the release of seigniorial lights in ancient 
arable lands of customary freehold tenure, the rens m being that as 
regards freeholds common appemlant was in ancient times a thing 
necessary and incident to the feoffment of arable lauds to bo held 
of the manor in common socage (a). 


Rclcanc of 
righiA. 


(^j r&idge V* Carpenter (1817), G & S. 47, 

(r) Baring v. Ahinydon, [1892] 2 Ch. G74, 0. A», where a stranger tffok a 
conveyance of a email part of a farm fanning part of tliu IiiiuJn of 

a manor, but in teiina which were inailequate a rij^ht of couimou, 

and tho ieuaiit of the farm had by viitue of the loid^ii owneiehip of tho wai^ie 
enjoyed lighU of common for many Team* 

* (#) Crawder V. OldJUld (1703), 6 Moch Eop. 19; and i*ce FiM v. UiffAhbij 

(1638). 2 Sid* 81. • # 

(/) Badger v- Ford (1819), 3 B. 4fc Aid. 133; Maseam ▼. Hunter (1010), Telv. 
189, Joe. 233 ; Burinq v. Ahingdm^ eupra, 

(tt) (>>pyhold Act, 1694 (37 & 38 Tict c. 46), a. 22, which tho place of 
a. 81 of the Copyhold Act, 1811 (4 & 3 Viet. c. 33), aud «. 43 of tho Cooyhuld 
Act, 1632 (13 & 16 Viet. o. 31). JSnfranchiaomcnt under the Act iucludoe the 
diceWge of freehold lauds from hoviots and other manoiM. rights 
a. 94)* 

{ui V. 4^9^* mprOf approved in Brotme v. Wenhum 08931, (*»8 L. T. 

63l/ 'Xn the case of copyholds a right of oommon is a coilnteral iucUoui; aoe 
jp, 328, • 
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Sect. 8. — Bif Agrgemrjit and hy Custom of the Mamt. 

Sub-Seot. 1. — 7ti OcneraL 

A 

U32. Lawitil iiiclpsure of llio common necessarily efTects an 
extinguishment of common rights ; anVl, besides the inclosures of 
the whole or parts of commons under statutes for that purpose 
and yi<;lo.sure by the lord of the manor under his powers of approve- 
ment (//), inclosures may be miule (1) by agreement between the 
lord and commoners, (2) by the lord under a custom of the 
manor, and (8) by usurpation or encroachment, which, though 
originally illegal, has become legalised by lapse of time. 

SriJ Si:t,T. 2. — //y hctn'em. Lvrd ami Caminoun'H\ 

1133. Ab the lord of the manor or other owner or owTierB of tlie 
Hoil of a comjnon and the persons cnlitlod to ri^dits of common 
over it represent all the interests in the hind, they can inclose and 
divide it hy nuitual aj^reciinent, provided that nil agree, and thal. 
they are all legally caiuvhle of entering into an agreement for the 
j)urpose, Hiihjoct only to sncli njstricLions us have been imposed by 
rarliamciit (r). 

'.riic (iiliiciilty of obtaining the concurrence of all tlie commoners 
where tliey arc at all numerous and the i)rol)ability that some of 
them arc inea[)able of giving a legal consent make the extinguish- 
ment of rights of common by mutual agreement a matter of rare 
occurrence ; and there is always the risk that, after all arrangements 
have ))OOJi completed, further research may discover other persons 
cutilled to rights of coinmon and that all the proceedings may be 
rendered nugatory (f/). 


(/>) lip. fiOa, * t acif., aute, ] u t*iii 1 y u h(*ri the inchiciui’o and brin^ug into 

oultivullon of wuHte laiidn whs eonMfleml hoiioticial l-o the Stale, an eh extinguish- 
ment of l ights of eoimnon by luutuiil consent was Timrh favoured by the courts, 
Mini iigroenumtjji for the pui'iHihO were even conllrintid where a few coiuinouors 
had held out, Now, howevor, public ffH>ling and tho teridmicy of the courts is 
eutirelv in tho opposite direction. Ihiblie attention is drawn to any attempt to 
inclose n common by agreement by the necessity of advertising the intention three 
nionlhs proviously in local uuwsjiujiei's (see Commons Act, 187C (39 & 40 Viet, 
c. oS), «. 31), and tho resistance or w'ant of concurroiice of a single oommouer 
would be fatal to onv agi eoinont. See 0 Vin. A hr. 1 ; v. Knivttm 

(KiUU). Toth. 8. 81, where lands which had been inclosed for thirty years by 
4fi>nKOiit of most of tbo parishioners, but not of all, were oidered to continue 
to Iw inclosed i*MitgdaUu ColUgr^ Oxfur%i v. Ilidt (1612), Toth. s. 84 ; JlMwelty, 
(1687), 1 V^m, 4oC, In v, (1689), 2 Vem, 

KXb however, preference was cxpressi»d fur a stint, which was coofiidenMd a 
natural and proper equity to have decreed, though one or two humouieome 
tenants stood out 

(c) Xalholy, the necessity of advertising the intention to bcluse (see note(/i), 
Sfipfxt, and p, dOlt, atife). An inclosiu^e by agreement between the lord of the 
mtiiior and the oommoners, not being an approvement under the Statute of 
Morton ate. (see p. diMl, 09i<e)t-does not require the oonsent of the Board of 
Agriculture and Pishenes to make it legal. 

{d) See IliiherUoH v, HdHofgp (1889), 43 Ch. D. 484, 0. A., where the lord of the 
msnor of Banstesd mmsM that he had bought up the rights of aU the 
oommonoie, relying on t£e number who had daimed a share of the punhsse- 
money of parts of the commons which had been taken by e railway oompssiy, 
but otheie having righbi ^ considerable vidue were sulieequetitly d&Msov^cei* 
Ppr sfoim of ugicH^meut to inclose, see Encjolopasdia of Punn% YoL IV,» p« 122t 
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Sub-Sect. 3. — Cmttmary Inclaure hy the Lard, 

1134. Approvements by the lord of *the manor under the 
Statutes of Idiprton and Westminster U., and inclosures of certain 
parts of the waste by statute for special purposes of course put 
an end to rights of common over the lands *so inclosed. These, 
however, are dealt with elsewhere (c) ; and it is intended to deal 
here only with inclosures of parts of the waste by which rights of 
common are extinguished under a custom of the manor. * 

1135. A custom for the lord to grant or lease parts of the waste 
without restriction is bad in law, and a reservation of such a right 
by the lord will not be presumed in spite of long.continued user (/) ; 
but a custom for the lord to grant parcels of the wasto with the con- 
sent of the homage, even though suillciency of pasture be not left, is 
good (g), and may be exercised as against an enfranchised copyholder 
who by reason of the enfranchisement is debarred from attending 
the manor courts (It). In such a case the consent of the homage 
means the consent of the majority of the homage (t). 

Although the lord may by custom be entitled to incloso with the 
consent of the homage, yet if there are others, strangora to tho 
manor, who are entitled to rights of common, tho custom is incn'oclual 
as against them, and any inclosures are bad (j). 

These rights of inclosing parcels of the waste by special custom 
with the consent of tlie homage, which may be exercised either hy 
the lord of the manor or hy other persons interested in the waste, 
are of great variety. 

• 1136. The power of the lord of the manor to grant, with the 
consent of the homage, parcels of tho waste to ho held of him hy 
copy of court roll, is quite distinct from his right ns owner of the soil 
to approve leaving sufficiency of common, which is a common law 
right superior to any custom (k). Inclosures made by approve- 
ment are of freehold tenure, while the inclosures made under these 
special customs are for the benefit of a new tenant, the land being 
held by copy of court roll (0- The right of approvement may exist 
in a manor where there is also a right of granting land to bold 
by copy of court roll with the consent of the homage (wt). 

1137. This power of creating new copyholds by special custom 
is an exception to the general rule that copyholds cannot be 

created at the present day (h) ; and it can only be supported by 

. - ■ — ■ ■■ — — • 

(c) See pp. 603 et seq,, 610 rt teq., ani£, • 

(/) V. Ftftd a819). 3 B. & Aid, 163, whfte the lord had granted 

lenses of parcels of the wasto for upwards of a hundred uud fifty years; Ardit 
V. EllU (1829), 9 B. & 0. 671, Ex, Ch, 

M Boulcott V, Winmifl (1809), 2 Camp. 261; Fttlkard v. Umnm4t (ITTO), 
I iwm itep. 417, u. ; WnUtverih {Lady) v. Clay (1076), Cas, tnnp, J’inch, 263. 

(4) iJamsfW T. Cruddae^ [1893] 1 Cl. B. 22H, C. A, Compare Lusedkt 
Onflow (Lard) (1877), 2 Q. B. I). 433. 

(») froHtiaofw (Lady) v. Olay, supra ; Itamsfy v. Oruddas, supra, 

{j) Oammissicners oj Bewers v. (fUme (1872), 7 Ch. App. 466, 

(k) 8w, as to this distbetioo, Duherlry y, JPage (17^8), 2 Te^ Rep. .392, tu 
(Q Arhtt y. EUis, swpra, 

DuherUy Page^ sunra. 

In) See Hughes y. Games (1726), 6eL Cas. Ol 62. £ltoo> Cemmons* p, 267, ^ vos 
fopie iostanoes of oepybolos having been established by private Acts which hod 
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the authority of a custom, though it has been said in one case 
that it Was riithcr a 'reserved right of the lord than a custom, 
and that the i ftJiKon of such a reservation might be>the vicinity of 
the land to London (o). It is undouhtedly true that such customs 
exiot in many manors near London (p), W instances have been 
found in many other parts of the country (q) and in manors within 
roya^ forests (r). 

In most cases the customary grant of waste land may be made 
to any person willing to take the same, whether i)reviously a tenant 
of the manor or not («) ; but in others the grantee must neces- 
sarily be a tenant (/>. 

1138. The Copyhold Acts point to the diversity in the customs 
of different manors in the mode of obtaining the consent of the 
homage and of exercising the privilege, while recognising the 
necessity of obtaining that consent (u). 

But no such grant may now be made without the consent of 
the Board of Agriculture and Fisheries, who in giving or with- 
holding their consent arc to have regard to the same considerations 
ns are to be taken into account by tliem in giving or withholding 
thoir conscmt to an inclosure of common lands (/>); and when a 
grant has been lawfully made under the Copyhold Act, 1894, the 
land therein comprised is to cease to bo of copyhold tenure and to 
lu' vested in the grantee thereof to hold for the interest granted as 
in free and common socage (r). 

1’lie custom of the manor and the statutory requirements must be 
strictly followed where a cnsU)mary right of granting land from tht 
w aste is claimed by the lord (rf). 

1139. Besides the customary iticlosures by the lord of the manor 
in many parts of the country, customs have been proved in some 
manors for the tenants of the manor to make inclosures for 
their own benefit, w'hich may be cither permanent or temporary. 
Customs for the tenants of a manor entitled to rights of turbary in 

not been »o before, and ailotnienta under Incloaiire Acte are generally to be of 
tbo same ten ureas the land in respect of . which they are allott^ (luclosure Act. 
iS Id (8 & a Yict 0 . 118), 8. 9^1 ). So with land exchanged under those Acts 
s. 147 ; JIftnff v. Leman (1855), 7 De 0. M. & O- 340, C. A.). 

(o) FMard v. JhmmHi (1776^ 5 Term Bep. 417, n., ftr Ds GabT, C.J. 

(p) £?.</.. Stepney {^Wmtuwrth (Lad^f) ▼, Clay (lo76), Cas. temp. Finch, 263); 

Iluokney Clarke (1774), 3 TV us. 541). 

(y) JDurham (A. v. \Var\lingUm, (Inhahttants) ;17S6), 1 Term Bep, 242' ; 
Framfiei^ Sussex (2 Wa|Wns,“Oepyhold», p. 493) ; and see other instancos in 
TVeithinsnist of cneioms of partioufar manora. 

(r) Weet TIatn, in Waltham Forwit {iJouhttn y, JVmmifl (1809), 2 Camp. 261); 
TVocalfoi^, alao in Waltham Foroat v, Jhwell (1862), 2 F. & F. K Jo); 

Windsor v. Cn/>/w (1802). 2 F. ^ F. 804); and see Commh^ 

i/ofiers af Stfwtr§ v. (1872), 7 Cn, App. 450. 

(#) See EouieoU v. IfVamif/ (I80f^, 2 Camp. 201 ; 2 Watkins, Copyholds, p, 513. 

{i) in Hackney (2y»#e»-v. vinrke.^ supra). 

(a) Coj^hold Act, 1894 (57 A 58 Viet c. 46), S, 83, replacmg 5. 91 of (he 
Copyhold Act, 1841 (4 A S Vici c. 35). 

(5) Oopyliold Act 1894 (57 A 58 Viet c. 40), •• 81 (1) and (2) ; as to these C(Mi- 
■^derations, see p. 640, pok* 

{e) Ibid., a. 81 (3). 

[a) As to the comppslUoit of the manor cmijrtii, the summoning of the comity 
aifd the constitution and dattis of the homage jury, see title CovTHOiDS, 
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eertain parts of a waste to inclose them for their own use when 
all the i^at was exhausted (c), and for the commoners to elect a jury 
of twelve to 'Inanage the modir for one year, with power to inclose 
portions for their own use during their ye%r of oflice» have been 
held good (/). Of temporal^ inclosures there are many iiiBtance8\<7). 

Sect. 9* — Encroachnent. ^ 

1140. Bights of common may also be lost upon part of the waste 
by an encroachment upon the waste which has become lawful 
Abrough lapse of time ; and a commoner is in no better position 
than a lord of the manor whose right of enfry is barred by the 
Statutes* of Limitation {h). 

This principle has been recognised in the Inclosure Acts, which 
provide that unauthorised inclnsures of less than twenty^^ears at 
the date of the first meeting for the receipt of claims in inclosure 
proceedings are to be deemed parcel of the land subject to be 
inclosed, but that all encroachments of more than twenty years* 
standing are to bo deemed ancient inclosures, but not so as to 
carry any right of common or an allotment in respect thereof 
Mliich might be claimed in respect of ancient inclosures (/). 

1141. Encroachments made from the waste by a tenant wn*ll be 
presumed to have been made for the benefit of his landlord unless 
it appears clearly from some act done at the time that the tenant 
intended to make the encroachment for his own benefit, and not to 
iliold it as be held the farm to which the encroachments w*ere 
adjacent (k). The doctrine above laid down, tljough questioned (/), 


(#) ChrksflTiv. JVoodhouee (1783). 5 Term Eep. 412, n. ; ami weo 2 WatkinR, 
CopyhokU, p. 493, whore a custom for the old tenants to cuitivste those portions 
of tho waste which adjoin their tenements and to nii(k>< small inclosures for 
fecial pur])oses of fanning is mentioned as ejustii.g in the manor of 
Framfield, Sussex. • 

{/) Smith V, Barrett and Cfiffcrd (1663), 1 Sid. 161. 

(b) lo take and make tillage on the waste and the commons by 

appointment of the bailiff or other oflicrer of the lord paying a yearly rent, and 
aW two crops taken off the same ground the kxal shall be common again (2 
Watkins, Copyholds, pp. 498, 604 ; and see ihid,^ pp, 648, 652, 666, 667), 

(A) Crtach r. Wilmot (1762), 2 Taunt. 1«0, n. ; Hawke r. Bacon (1809). 2 
Taunt. 166, recognised in Toplcy v. Wainwright (1833), 5 B. & Ad. 396. See 
Beal Property limitation Act, 1833 (3 & 4 mil. 4, c, 27), sb^ 2, 17, and Real 
rroperty Limitation Act, 1874 (37 & 38 Viet, a 57), ss. 1 , 6, which reduced the 
tunee within which an action may bl brought to iScover possession to twelve 
years and thirty years respectively. • 

{#) Inclosure Act, 1846 (8 A 0 Viet. c. 118), as. .40. 62. Q«#*stions msy nriw 
under the latter section in consequence of the reduction of time unc|pr the Rr>aL 
Property Limitation Act, 1874 (37 d; 38 Viet. c. 67), as to whether the valuor 
acting under the Inclosure Acte (see p. 660, po$t) can be in a botier jKisition in 
brioj^ng ejeetaent to i^ver posaemon of an oncroachment than any other 
person. It ie aubmitted, however, that, if the case shoukl arise, the encroacher 
would have tlie benefit of the later Act • 

As to tbeao eeetione and as to the effect of a finding in ihameloiure proceed- 
ings contrary to tiie fact that an encroachment has been made for Iras than 
twenty years, aee pp* AM, 667, poH* 

(A) Uioe d. Lofffi v. JSees (1634), 6 0* F. 610, per PahKE, B* 

(/) Doe d. Cokov^h v. ifuBiner (1706), 1 Pup. 460, per Lord Kekton, on 
the ground that» it the landlord could mover, the act cl the tenant would 
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has been adopted in snbseqnent cases (m), with the slight alteration 
that it is better to say that the tenant is estopped from disputing 
the title of the lord to the encroachment as mnch^ to the rest 
of the holding (n), or that the encroachment is annexed to the 
holding (o), . 

It seems that the rule applies to a copyholder so as to make 
an encroachment made hy a copyholder part of the copyhold 
tenorfjont (/>)• 

1142. The application of the rule aa to an encroachment enuring 
for the benefit of the holding or of the landlord is not confined to 
encroachments actually conterminous with the holding. It is* 
enough if the encroachment be so near that by reason of its 
nearness the tenant gained the opportunity of making it, and the 
landlord, jnighb have tacitly acquiesced in itiq). Thus, the inters 
venfcion oT a small river and fence and a narrow strip of waste (/*)» 
or of a road (/^), was held not to rebut the presumption, 

1143. The fact that an encroacher in possession of land in such 
circumstances that the statute is running in his favour takes a 
loasG of acljoining land from the owner of the land of which he is 
in possession does not alter the character of his previous posses- 
sion 80 as to raise tlie presumption that after he had accepted the 
lease he was occupying the land as part of the demised promises, 
ami not on his own account (/) ; nor is he precluded from showing 
enjoyment of the lurid for upwards of twenty years by the fact that 

mnko tbo landlord a frospap«or ; and sw Anfirews v. (ISoIl), ‘J K. & H. 

u'lU, per Lord OAMrwKLi.. O.J., at. p. iniW, 

(f/i) Dae, d. f'rrtfi v, Tidburt/ (18r>4), 14 C. B. 301 ; Ore d. lAoijd v, (1.S40 , 
1.') A[. \V. 5 s6: V. fhuUi^, r^nprn ; Kif}fi>i>hil! v, Jliflavfl (lS.vo\ 1 1 

Kxoh. lUS ; Whitmore V. fltnnphri^^a MSTH. L. T?. 7 V, V, 1, ;<fT WlTXEs, d., at 
j>, o “ ’rh»^ rulo Im bn*'-Nl uprui thn obli^arion of the tenant U> protect hin land- 
right-* and to deliver up tho subject of his tenainy iu the Hnnie condition, 
fair wear and tear excepted, aa that in v hioh ho enjoyed it. * Theie is often great 
t**mptnt^'m and opportunity afforded to the tenant to take iu adjoining land 
whirh may i»r may not he fiin landlord’s, and it ia nuisidered more convenient 
and more in accordance with the rights of property th.at the tenant who 
I.ri.s availed himself of the oppoitunity afford^ lum by his tenancy to mak*^ 
euciiochments should be presumed to have intended to hare made them 
tor the benefit of t)»e reversioner except under circumstances pointing to 
nu intention to take tho land for his own benefit exchisively. The result is to 
avoid questions' which would, othoi'wise frequently ariso as to the property in 
band and to exchulo persoijp whb have ewno in us tenants, and who are likely 
to fnoToaAi, from raising such questions.** See too A,-G. v. Tr/mline (1880), 
15 Ch. 1>. IdO, C. A., Oorrox, L.J., at p. ICO, approving Whitmore v, 
Jlamphrie»t »wj>rn, 

(fi) AndvffWit V. mprn, per (\\MrnKT.L. O.J., at p. 3o3. 

(o) v. Millard, mpra, /ter Paukk and ALDKJUiiON, BB., at p, 319, 320. 

Ip) V. Tfmlinc, supra, prr Fuy. J., at p. TtKi^ In that case, which is 

tho only reported case on the Jiwbjrct, tho Court of Appeal, however, hold on 
tlio facta that the encroachment, even if made, was not m fact made aa au 
accretion to the holding, ^ 

fa) LMume {Earl) v, iVinM (I8fi0\ L. E. I C, P, 259, ptr WlLLES. J., at 
p. 2^ ; Kingsmill y. MiUard, tKpra, 

(r) JAshurne {Earl) v, jETkiWes, awpra, 

(#) Andrews v. Haile*, st^ra; -Dve d. Lloyd T, Jones, supra, 

(0 IHason y, JBeUy B. 1 Exch. 2o9.’ 
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while the time was running he took a conveyance by the homage of *• 

land contiguous to that in disnute in which the latter was described Snoroaoh* 
as waste lano^o). lawt 

1144:< Although as % getftiral rule the intention of the tenant to IniAntioa oi 
make an encroachment for his own Inmetit must he shown at the “smuit. 
time when the encroachment is made, a suhsecjiicnt severance of 
the encroachment from the demised premises may have the 
same eifect if brought to the knowledge of tho landlord ; hut 
if the landlord is allowed to remain under the belief Ural the 
encroachment is part of the holding, tho tenant is estopped from 

denying it (6). 

• 

1145. The rule applies whethor tho land taken belongs to the land* 7 .«mi subject 
lord or to a stranger, and the fact that the landlord ha^^givon his 
assent to the oncrtviehmont is innnalerijil (<•); but if the landlord 
on application refuse.s bis consent, and tho tenant nevertheless 
incloses and builds, tho presumption is rebutted (d). 


Part X.—' Inclosure of Commons and 
Common Fields. 

, ShCT. 1. — liiti'iidncUinj ; JnrloHure before 1815. 

1146. Prior 10 18-16 the iuclosure of commons and tho suhstitu- Statutory 
tion of allotments in land for the rights of cormuon and other poiviitionii and 
rights which existed in or over commons was almost entirely 
carried out nt great expense by private Inclosurc Acts (<;), 

hlinco that dale all inclosures, with very Ic v exceptions, have 
been made under the machinery provided by the Inclosuro Act, 

1845 (/), and its'numerous amending Acts, under the supervision 
of the Inclosure ConimiK.sioner8 and their successors. 

1146a. The Act of 1846 provided for, the appointment of two Jncloanre 
Ct'tmmissioners to act with the First Commissioner of Her Majesty’s 
Woods, Forests etc., as commissioners to carry the Act into eseuu* 
tion, under the title of “ Tho Iuclosure CounniAsioners for England w" ic*/ * 

(a) J/*te V. Wright (1816^, 1 Stark. 1549, whui-e tho laiwl waa a ainaU 
of wabto adjoiuiiig the workshop ana premises of a Air]>entt)r and belwmi them 
and a road across the cuimmou ; and patting up stakfis, dopr>siting timber, lind 
raising a sinall hank between the land and the road woie bold to Ix) aullicient 
to amount to an ioclosure. • J^ncroachment in this way on a village gtvou or 
common is of frequent occurrence. 

(h) King^m v MUhrd (1855), 11 Eicb, 313 ; Ikm d. lU»fd v. Jonm (1846). 

15 M. & W. 580, where the tenant made an indorst'ment on his lease that 
iodosiiree made by bim were to be delivered up at the end of the term, but 
subeequentlT executed a conveyance of them to his son, which was not delivered 
nor followed by any possession. 

(c) Kxmgmm v. MiUard^ sapm, peir Pauxs, B., at p. 314 j Whitmore 
Sumphriee (1871), L.R. 7 C. P. atp.6; v. Toridive (1877), 5 Ch. D. 750. 

(d) See l)oe ^ Badddry v. Jdueeey (1451), 17 Q. B. 373. 

Id Nearly 4.000 such Acte weie passed durtug tbe preceding hundred years, 

(/} 4 A 9 Yiet o. 118. t 
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skot. 1. and 'Wales.'’ In 1851 the work of the Inclosnre, Copyhold, and 

Intro* Tithe Commissioners Was amalgamated in one office under the 

dnctory ; Inclosure Commissioners Act, 1851 (y), though the ^arate titles 
Inclosnre vrere preserved, and the three commissioners were subject to 
before 1845. perjpdical reappointment. They were from time to time intrusted 
“ with the execution of numerous Acts dealing with or relating to 

landed property, and in 1882 became the Laud Commissioners 
for Efigland (/i). In 1889 their powers and duties were transferred 
to and vested in the Board of Agriculture (t), which took over in 
190.8 the powers and duties of the Board of Trade under the Acts 
relating to fisheries and fishing with the title of The Board of 
Agriculture and Fisheries ” (A;). That is now the designation of 
the Board. 


laclofran! 
Act, 1773. 


1147. OiLio of tlie earliest Ads for the improvement of common 
fields and the regulation of the common rights thereon mia passed 
in 177il(/), intituled ‘‘An Act for the better Cultivation. Improve- 
ment, and llegulation of the Common Arable Fields, Wastes, and 
Cuinmons of rusLure of this Kingdom.*' It provides for fencing 
olT the tillage or arable lands lying in common or open fields and 
cultivating them under such rules, regulations, and restrictions as 
shall he agreed upon by three-fourths in number and value of the 
i)ccupierH, with the consent of the owners and the rector or tithe- 
owner, at a parish meeting called for the purpose. Such rules aiid 
regulations were to remain in force for not more than six years, and 
field masters or field reeves might be elected to superintend the 
fencing and enforce the course of husbandry agreed U]) 0 ii 
I^lxpensoa incurred were to be. deemed common expenses, and might 
be assessed upon the diiTereiit occupiers in proportion to the value 
of their holdings. The time of opening the common fields might 
also bo varied by agreement (u), but tho rights of cottagers who 
bad rights of common over, but no land in, the common fields were 
protected either by a provision for compensation or by setting 
apart such portions to be used by them exclusively as they might 
agree to accept (o); and the rights of any persons having sepai*ate 
slieepwalks or pasture of cattle (p) were to be preserved unless 
they gave their consent in writing to a oomposition for the same 
or to a limitation of their rights. Provision was also made by 
which “ balks, eludes, or meers *’ (q) which might be waste and 


(q) 14 & 15 Viet, a 63. . ' » 

(A) See Settled Lajid Act, 1882 (45 d 40 Viot. c. 3S), s. 48. 

(i) Board of Agriculture Act, 1889 (62 63 Viet. c. 30). 

(fe) Board of Agriculture and Fisheried Act, 1903 (3 Edw. 7, c. 31). 

(l) 13 Gee. 3,^ o. 81. This Act, though still uurep^od, is of little practical 
importanoe^ owing to the indosure of so many of the common and omn field 
land* in Bn^aud and Wales eithei* under private Acts or under subsequent 
Inoloeore Acts. 

( m) Aid., e. 3.J 

/Wd., a 7. 

sa. 8 and 9. 

(p) lAid., s8. 8, 9 and 19. Presumably either common in gross is htin referred 
to, or a x^ht of common exerasable iu respect of lands other thsn those in the 
eommon fielda. 

(q) lliete balks or mean were narrow strips of grass running bstween tho 
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wore inconveniently interspersed among the arable lands of a 
common field, other than those which hod, boon used as public or 
private roads, might with the consent of the lord, ol persons 
having a sephrate sheepwalk.'and of three-fonrths in number and 
value of the occupiers of the common field lands, be ploughed up 
and converted into tiHage! an equivalent being provided and laid 
down as common nnder the direction of the field master or field 
reeve in a more convenient part of the field (r). The lionndarieH 
between the lands were to be shown by stones (s). To meet 
expenses of draining, fencing, or otherwise improving wastes and 
commons, the lord of the manor, with the consent of threesfourths 
of the commoners, given at a meeting held for the purpose, was 
empowered to lease for not exceeding four years any part of tho 
waste or common not exceeding ono-twelHh (t), or in case of 
stinted commons assessments might lie made and levied in a 
similar manner for tho like purpose («). Tho times of opening 
and closing stinted pastures might be varied and a close time fixed 
in the case of commons open all the year round in a similar way, 
the right! of dissentients being protected by tho setting apart of a 
particular portion of the common for their use («). The Admission 
of sheep to a common which was fod and depastured only by horses 
and cattle might be agreed upon, and the turning out of rams on a 
common between August and November was prohibited ( 1 ). 

U48. The Inclosure (Consolidation) Act, 1801, for consolidating 
in one Act provisions usually inserted in Acts of inclosiire, and for 
facilitating tho mode of jiroving the sevoral facts usually required 
*on the passing of such Acts, was an Act which occupied in regard to 
inclosures much the sarao position that the Jiunds Clauses Cuiisoli* 
dation Act, 1845, occupied with reference to railways and other 
undertakings of a public nature. Many of its provisions wore 
embodied in the Inclosnre Act, 1845, but it was not repealed until 
the year 189fi(c). ^uch of tho cases arising up n it as are still of 
practical utility \vill he referred to under the Im losure Acts, 1846 
to 1899. 

1149. The Land Tax Redemption Act, 1817 (//), provides that on 
any inclosure of commons or waste lands nu allotment or allotments 
tuny be made to the owners of fee farm rents payable out of lands 
in tho parish or district in which the inclosure takes place in 

diflerent fields or between the " landl ” in the heldssand would ueoally, though 
not invariably, be waste of the manor. They would naturallT be u^ as reads 
or ways to give ocoeaa to the lands, but where several *' lands” ailjoinitig wore 
in the eame ownerritip. their removal would facilitate cultivation. 

(r) Indosnie Act, 1773 (13 Geo. 8, e. 81). ss. 11 — 13. 

(«) Ibid., e. 14. 

M rUd., e. 19. 

(w) Xhtdtf e* 18. 
ia) Ibid,, ae. IS, 19. 

(M Ibid., m, 20, 21. , 

(e) 41 Gea 3, o. 109. The whole A«t wu repealed by the Commons .i«t, 
1899 (02 A 63 Viet C..30), whiidk also repealed an amendbg Act of 1621 (t ft ‘i 
Geo. 4, c. 23). 

(iiQ 97 Gep, 8, ^ 100, u. 20, 21* This pnactmeiit ia atfil ip forM, 
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respect of land tax purchased npder the Land Tax Redemption 
Acta in lien of such fee farm rents; and the provisions of any 
Inclosnre Act, so far as applicable, are to apply to any such 
aliotraents (c). * ^ 

1150. The Inclosuce and Drainage (R^tes) Act, 1833 {f), provides 
n rbmedy for the recovery of rates or asressinents made under 
.Inclosnre and Drainage Act.s or awards for defi’aying the expenses 
of repairing or renewing private roads and drains, banks, bridges, 
Kluicos, and other works sot out nndcr such Acts or nward.q, and for 
the recovery of which, after the final award, no remedy was provided 
by the aw’ard or otherwise. After dne notice of the rate has been 
s(*rv(jd npon the person liable to pay or the occupier, and the rate is 
twenty-one (lays in arrear, two justices in petty sessions arc oiapowored 
to suinmoii the party in arrear and give jiidgnient, and by warrant 
to levy the amount of the rate and costs by distress on the goods of 
the debtor or of the occupier of his lands. Tenants whose goods 
are distrained on may deduct the amount paid from their rent. 
Right of appeal is given to quarter sessions {'/). 

1151. Th« IndoKiiro IRJVJ (It), proviMrvl iliftienltics 

wliicli tirorto oil tltlo.M to liuul allotlorl miiler iacUisino iiwartla where 
tlic ro<|iur<nnoiila of tho Act aa to oiirolliiifij (lio award with the clerk 
of the peace for llio comity or iu one of the courts of record at 
Wostmiuslor within a Hpecifiod time after the date of execution had 
not been followed (/). 


(«) For the proviHifUiB rolatinj? to roiloinptimi of land tax, see title Land Tax/ 

(/) a 4 Will, -1. c. i)r>. 

{{f) Tho lnclo.snro Act, IRIS (U & 12 Viet. c. 99), makes full provision for tbo 
appointment of a otiicor to look after the rejiair of works of this natin-o, 

niul the coUoctiou and recovery of rates to meet nich repairs, iu cases of 
itu’Iosuro under (he Indosuro Act of ISM and it.s aiiiondinj' Acts; see p. 6()7» 
pvsf. 

(A) ;i Si i Will, -1. c. s7. 

(») All such Hwanls are to bo ijood and valid from tho d.lto of execution not- 
withstanditi^ noii-enruliueut. thy same Act pave facilities for securing tho 
enridiueiit of such awards and for their safe c.nsU»dy. Tho Act also provided for 
tho appointment <»f coTnmissionors to carry out Inelosure Acta whore the 
appointiiient of new commissioners became iu*«H;«sary by reason of death or 
otlmrwise, and a fresh appointment had been ne^^lecled or omitted to 
made. 

All defects in titles have probably long sine.© been cured by Injisoof time : and 
as tbe powers of commissionem under locail Acts must liavo expired or betm 
supplied by oiders of the luclcMur© (^iivnihsioners under tho Inclosure Act, 
18^15 (8 Viet. o. 118)feii, 15^1, 154, those provisions may be regarded ns 
obsolete. directions for tho enrolment of inclosure awards vary very much 
in the numerous private and local Acts. Sometimes they were directed to be 
enrolled with the clerk of the pence for (he county only, sometimes with the 
clerk of tho peace atid a speciiied court of record; sometimes the particular 
oourt was not mentioned. But where enrolment in niyore than one place was 
directed, the parties were ^requeytly content with making one enrolment, or did 
not enrol at alL The enrolments of all awards directed to be made with the 
courts at Westminster orewupposed to bo now preserved at the Becord Office, 
bat are frcqaentl]|i not to found there. In such cases, the directions as to 
enrolment wore probably dioefmrdqd. A return of all inclosnre awards in the 
custody of the clerks of the peace for tho different counties was fnraiidisd to 
P)ii|4iament in 1904, and is published as a parliamentary paper (1904, 60), 



P^RT X.— Ikclosure of Commons ind Comm:on Fields. 589 

1153. The Inclosore Act^ 1886 (j), commonly kno>vn as Lord Burr. i. 

Worsley b Act, amended by the Inclosmre Act, 1840 (k) (both Intro- 

ol ^’hich are now repealed (/)), enabled tW thirds in number and ductoiy; 
value of th^)6rsoria iutei'esftal in and having rights of common InolosttTC 
over any oi^eii and common arable iields, yicluding any untilled hsto re 18 4S> 
slips or balks thereiii, oV any open and common meadow or ir»f»lowiro 
pasture lands or fields, to inclose such lands and extinguish any 
right of commonage wdihout the assent of ParliaiueiU, provided 
that the necessary consents were given in writing at or subse- 
quently to a meeting of the persons called for the purpose. 
Oommissioners wore to he appointed to carry out the iaclosure, 
divide the lands, ujid make an award, with full i)Ovver8 of receiving 
and adiudicating upon claims and objeciions, sotlling disputes 
other than questions of title, useertuining and straightening 
boundaries etc., ond oilier powers usual in Inclosure Acts, but the 
Act was not to autliorise Ihe inclosure of any waste (m) whatsoever, 
whether witli or without the assent of the lord of the manor, nor 
the inclosuro of open fields within certain distaiUH's of largo 
towns (a). 

1153* The expense of private Inelosure Acts and tlio irrognlaril!(*s VnnMiisuf 
and delay which ofUai occurred in carrying out iJicir provisions were 
fully brought out in tlic evideiice taken hv tl)o Select Conniiitteo on * 
Oouimons Inclosure in 1841, under the chairnianship of Lord 
AVorsley, and their report, dated the 6th August, 1844, concludes 
with a recoinmejidation that the BUiTerintendence of all appli- 
^calions for the inclosure of land and the carrying the same into 
Operation should be intrusted to some central body to whom all 
local functionaries should be responsible, but that the sanction of 
rarlinineiit in regard to all inclosures authorised by a central 
board of commissioners should be requisite before their decision 
should liavo h gal eiTect. 

The report of this CoiiimiLtoe resulted in ti e passing of the 
Inclosuro Act, 1846 lo), and tlje oHlaUiKhment of tlie Inclosuro 
Comniihsioners for England and Wales, whose functiouB are Jiow 
discharged by the lioard of Agriculture and Fisheries. 


O') e A 7 Will. 4, c. 116. 

(aj a & 4 Viet. c. .'{1. 

(0 Dv the Commons Act, ISUf) 052 & 03 Viet. c. 30), g. 23, aial ScLimI. JI. 

(tm) In a cage within tlie W'ritftr’g uij uiTpliratioii to the 

Laud Coiumigsiomjrs for the incloaure of a large i^xu nt of opoii fadd« and 
a small ]Kirtio!i of waste was refusod, the parties interested divided tho open 
fields under this Act, leaving the waste out of coiihidcration, and Uiercby 
the parish lost the b«mefit of large alloimeniN for recreation and held gui'dcnH 
which would have been provide if the application had Ixten gi'aift^d by the 
I^nd CommiBsionen. 

(n) These two Acts were largely used, but it was found that in many caw« 
the proceedings under thesn were infonnal, that their Tnachinoiy was aiiplied to 
waste and other lands which the coui'Ls eonsid^^red to be ex<dttded fium the 
sphere of their operation, and in oousoqueuce that tld title to lands which hud 
bera allotted ana inclosed under awards made in puisaance^of them in many 
eases proved defective. They have lieen little used during the last forty 
years, and were fiusJljrrepealfd as stated in note (0» 

(o) B&SfVict. C.11B. ^ 
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Sect. 2 . — Scope of the LuUoaure Aet$, 1845 to 1899. 

SQB-SEcr. L— /rt General, 

1154. The scope of the Inelosure* Act, 1845, marked the 

commencement of a new era in the history of legislative dealing 
wiUi the incIoHiire of commons, appears frpru its title : ** An Act 
to facilitate the Inelosure and Iinprovenient of Commons and 
littnds held in cominou, the Exchange of Lands, and the Division of 
interinixed Lands; to provide Reniedios for the defective or incom- 
))l(ao Execution and for the Non-execution of the Powers of General 
and Lr^cal Inclosure Acta; and to provide for the lievival of such 
l^owers in certain Cjiftos.’* 

A series of amending Acts was passed to supply omissions and 
deficiencies whicli practice discovered in the original Act down to 
the year 187G, when, in consequence of the altered feeling of 
Parllauient and the country w’ith reference to the inclosure of 
commons, as shown by the fact that no raclosures hud been 
Kanctioned by Parliament during the preceding ten years, the 
Commons Act, 1870 (p), was passed, which, after reciting that 
“inclosure in severalty as opposed to regulation of commons 
should not bo hereinafter made unless it can he proved to the 
satisfaction of the said Inclosure Commissioners and of Parliament 
that such inclosure will be of benefit to the neighbourhood (</) 
as well as to private interests (r), and to those who are legally 
interested in any such oommons/* makes provision for much fuller 
inhu'iuiition being given to the Commissioners in any applicatiDii 
relating to a commou with reference to the land pvoposiid to he 
dealt witl), its situation and characteristics, and the circumslanees 
of the neighbourhood ; and also provides for a method of regulation 
\i(uler which, while the common remaius in its natural slate, the 
rights of common and other rights of the commoners and of the lord 
of the manor can be ascertained and [mi under proper regulation, and 
the coiumon itself can be improved by drainage, manuring, planting, 
and put under the management of a body of conser\tttorB, with 
hyoduws and regulations for the prevention of nuisances aiul for 
keeping order on the common (,'?>. 

(p) d9& 40Vict. c, t*i0, 

Defined in tlio proauiblo fu the Act to be “ the hoaltb. comfort, nitd 
conveiuonoe of tho inhubitante of anv cities, towus, villag^, or poptiiotis 
ill or near an]iv parish in which the laud proposed to be inclosed or any part 
thereof may be situate." . * « 

(r) advantage dC the persoiiB luterestod as lord of the manor and 

coifimonerfl in Idie ootmnon to which an application reintes. 

(«} Although regulation of oomuions in the full sense was only introduced by 
the CoinifiQue Act, 1870 (89 & 40 Viet a 5(>), some* pn»vision in that direction 
waa made by the luclosui'e Aot, lS4d (S & 9 Viet o. 118), but principally in 
providing traat parts of a oommoo lor which an Indosqra Aot bad been passed 
might be retained as stinted pictures, with provisions for their management 
(see p. 508, and in the interests of the^ persons direcUy iuteffested Os 

commoners. The Commons Act, 1876, boa in view the interests of the neigh* 
bourhocid and the general public to a much greater extent, and wil^ that 
require.<» much fulmr mfc»tmation to be given to the Board in all apidicattous 
relating to a common, has extended the scope of the inquiries to be held by 
the assistant commissioner, and in other respects has amended the provifeioni si 



Past X.<~lNqLc»i7as or Cossoicis Ajt£i Cumuuk Fi£i.til 

• 

1165. The jurisdiction of the Board of Agriculture and Fisheries 
over tlie iuclosure and regulation of couimous iu general is conferred 
by the Inclosure Acts, 1845 to 1899 (t), and over the regulation of 
metrojwlitau^oomnions, i.e., uoramons the \rhole or any pirt of 
which is situ^d within the metropolitan police district as existing 
in 1866 (u), by the Metropolitan Commons Adts, 1866 to 1898 

The consolidation o^ these Acts is much to be desired (x). 

2 . — LuutU drali tvUh aud Persofts i/.Ymo'r i/. * 

1156. Ltiiidn which may be dealt with under the Irudosaro Acts 
include not only cominonH or waste laiidB in tlio (pitlinary 
acceptation of the word, hut also Or) - * • 

(1) All lands suhjoct to any rijpits of counnon whatsoever, and 
whether such rights niiiy bo exorcised or enjoyed at all tiine.s, 
or may be exercised or enjoyed only during liiniUid times, seasons, 
or periods, or be subjtjct to any suspension or restriction wliatsoevor 
in respect of the liihe of the enjoyment thereof ; 

(2) All gated and stinted pastures in which the prr^porly of the 
soil or of some part thereof is in the owners of the catllegates or 
other gates or stints, or any of ihotn ; 

(Jl) All gated and stinted pastures in which no part of the 
property of the soil is iu the owners of the catLlcgaUir^ or other 
gates or stints, or any of them ; 

(4) All lands held, occupied, or used in common, either at all 
times, or during any time or season, or periodically, iind either lor 


*tho Act of 1S4<}, BO that in cusns of iiiclusure and rcgulution ut tho pri'scnt duy 
the pnKtedure in re:;ulaU;d by tho Art of ISTOdowii to tho time when tho pro- 
viHiumil Older roixnvod tho cunfli niation of Pnrhaniotit. 

(t) Tho group of Acte so dofii gnat 0(1 hy the Sin »rt Titles;? Act, 1896 {o9 & 60 V'ict, 
c. 14), ooinprisoB the £ollo\?ing : Iuclosure Act, 1S46(S & 9 Viet o. IIH); Inr^lomiie 
Act, 1846 (9 & 10 Viet c. 70); I iiclu.su re Act, 1847 (10 & 11 Viet c. Ill); 
InclosoreAct, 1848 {il 12 Viet c. 99); Inclosure Aot 1849 (12 & 18 Viet 
c. 83) ; Inclosuro Comniissionors Act, 18«5l (14 & 1.1 Viet r. .'#3) ; Jnclosum Act, 
18u2 (15 & 16 V'ict. c« 79) ; Inclosure Act, 1854 (17 & 18 A'ia. c. 97) ; Ixicloaure 
Act, 1857 (20 it 21 Vict c. 31); Inclosuro Act, 1869 (22 & 23 Viet c. 43) ; 
Iuclosure etc. Expeusos Act, 1S68 (31 & 32 Vict c. 89); Commons Act, 1876 (39 
& 40 Vict, c. 56); Coinuious(Kxpnn.sc8) Act, 1878 (41 A 42 Vict c. 66) ; C(»innioii.s 
Act, 1879 (42 A 43 Vict c. 37); Comuionablo Rights ComjioiiMition Act, 18S2 
(45 A 46 Vict c. 15) ; Commons Act, 1899 (62 & 03 Vict. c 30). 

(a) 366 MetroiKilitan Police Act, 1829 (10 Geo. 4, c. 41), ii. 4, and .Srhodulo; 
Metropoiitau Pouce Act, 1839 (2 A 3 V'ict c. 47), cl 2. 

(w) jUtetropoIitan Commons Act, 1866 (29 A 30 Vict c. 122i); Metropolitiin 
Commons Ameudmciit Act, 1869 (32 A 33 yict«c. 107) ; Metropoiitau Commons 
Act, 1878 (41 A 42 Vict c. 71) ; MotropoUtan Omnnons Act, 1898 (61 A 62 
Vict c. 4»). , ’ 

^a;) A Bill for tho purpose was prepared in 1889, and was revised by the p'OeiOnt 
wntoT on behalf of the Land CoimDissioners for hlfiglatid, hut, witil>^ soiue two 
hundred similar Consolidation Bills, It still awaits tho attention of Parliainont 
An apparent mieunderat^diiig led the House of Coinwcms to withdraw tho work 
of consolidation of statutes the Statute Law RoTiaion Committee, a step 
which has practically resulted in the work of ouusolidatioo of staiuUw l>ciiig 
suspended, with the above consequence ; see Sir Coiartenay llbert, iiegiMlativt* 
Methods and Forms, p. 73. ^ 

(o) Inclusure Act, 1845 (8 A 9 Vict c, 118), s. U; Cuninions Act, 1876 
(99 A 40 Vict. 0. 56), ^ 2, 37. Common’* in the Act of W(i and 

i^tfdes any land subject to be inclosed umibr the iuviusure AcU* 


• m 
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all purposes or ior auy limited purpose, and whether the separate 
parcels of the several .owners of the soil shall or shall not be 
known by metes or bounds or otherwise distinguishable ; 

(5) All lands in which the property or right of or to^ie vesture or 
herbage or any ]inrt thereof during the whole or any part of the year, 
or the property or right of or to the w6od «or underwood growing 
and to grow thereon, is separated from the property of the soil; 

(G), Ail lot meadows and other lands the occupation or enjoy- 
ment of the se[)arnt6 lots or parcels of which is subject to 
interchange among the respective owners in any known course of 
rotation or other\vi.se (h). 

1157 . The New l^orest and the Forest of Dean are expressly 
tixclnded from inclosuro by the Act of 1815, and impliedly from 
rognlatioii or inclosnre under the Act of 1870 (<•). 

'I'Ijo inclosuro of town greens or village greens is also prohibited (d). 

1158 . For tlio purpose ot applications for inclosure and regula- 
tion and in iiicloBuro and regulation proceedings the persojis 
interesiod in hinds are the persons in actual possession or enjoy- 
]iu!nl of thu land or any common right thereon or the manor of 
which tin; Ja.nd is waste, or the persons in recfdpt of the rents and 
inolits thereof respectively (c), subject to the following exceptions: 

(a) lessees for life or lives or years holding at a rent of not less 
than two-thir«l8 of the clear yearly value ; (b) lessees for a term 
originally not exceeding fourteen years ; (c) tenants from year to 
year; (d) tenanls at will ; in all of which cases the reversioner ia 
to h(^ (leoincd the person interested. 

In tlio ease of lessees for lib; or lives or for years where the 
rent reserved is less than two-thirds of the clear yearly value, and 
the original term (U'coeded fourteen years, the lessee and reversioner 
are to be deemed jointly interested ; and similarly a person in 
pos.sesHion under a writ ot oxecutfbn or as a receiver is deemed to 
he jointly interc-sted with the person dispossessed (/). 

Where land lias been leased for a term e.xceeding a hundred years, 
and no rent has been paid for the last twenty years, or where the 
reversioner is untnown, the owmor of the term is deemed to be 
the person interested (f/). 

1159 . Go-lrusteea and joint tenanls are to he considered as 
jointly interested, and entitied to one vote in respect of their joint 


(b) The^ divisious of li^ud include lar..Ui subject tx) any rights of common 
during iho wholo or any poi't of the rear, or to any right vhi^ is inconsistent 
with owiior«*hip in soveiuUy, and which would interfere with fi-e© and uufettored 
cultivation of the soil. 

(c) Incldsuro Act, 181a (8^9 Viet. o. 118), s. 13; Commons Act, 1876 

(39 & 40 Viet. c. 56b ss. 2, 37. This rcstrictiou, so far as it related to two 
Cinnmons in the !Fore»«t of Dean (Wulmoie Common and the Bearce Common), 
was removed by stat. 29 30 Viet. c. TO, and they were subsequently inolosed. 

(d) Inclosnre. Act, J845J8 & 9 Viet, e, 118), s. 15. 

(r) s. 16, and ** without regard to the real amount of interest of such 
pei^ons *' ; i>., without regard to the real title, which under a. 49 the valuer and 
the Board and their offioera are preelmied from deterakiniug. 

(/) Inolosure Act, 1845 (8 4fc 9 Viet. c. 118), s. 16. 

(y) inclosure Act, 1854 (17 18 Viet c. 97). a. 4* 



* 548 


Part X. — Inciaisure op Common's and Common FisLOS. 

ioterest; but one may act on behalf of all, and the vote of the 
majority in case of dissent shall prevail (/i). 

Tenants in common and coparceners *are, to the extent of 
the value their respectiae shares, to be deemed separately 
interested. 

U60. Where the titte to a manor, land, or right is in dispute,* the 
consent of both claimants (i) is to be deemed the consent of the 
{lerson interested ; and where more persons than one nviy, if 
the claim is successful, be the persons interostod. Ihoir assent 
may be given as in the case of trustees or joint ttinants(A;). 

1161. Guardians, trustees, committees of thopstate, husbands, and 
attorneys may act for infants and other persons under disability, 
and the’Board has power to nominate representatives whore sucli 
do nut exist (/). 

1162. The Pioard may, before cortifyiiig the expediency of a 
provisional order or at any subsofpicnt sUigo in inclosuro or 
regulation proceedings, require notice of the proceedings to be 
given to immediate reversioners or romaiiirbirmcn atul other 
persons to whom they think notice ought to be given (/«)• 


Scii-Sf;rr. 3m-’Jpptiraiion to the Ihmrd of AfjrivoUore avl 

1163. Notice of an intended application for inclosure or n^giila- 
tion to the Board of Agriculture and Fi*shurios must be given by 
adverti^semeiit in a local newspaper (/<). 

, In the case of a suburban coinnion (o) notico of tbo inlondod 
application must bo served upon the local authority of the town 
or towns in respect of which the common is suhiirhaii, and in the 
case of any common notice of the application must he served 
upon tl)0 council of every imrish and urban or rural district in 
wljich any part of tlie common to which the api‘licalion rclatcB is 
bituato ( p). 

1164. The application to the Board must bo made hy persons 
representing at least one-lliird in value of the interosts in the lan^h 
iiropoBcd to bo affected by the provisional order which tho Board 
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(/;) Inclosuro Act, !8l-> (8 & 9 Viet. c. IIS', m. 10, 

(i) [bi*L 

h) luclosin-o Act. 1847 flO & 11 Viet. c. Ill), hs. 1. 2, • 

(/) Inclosure Act, 184o (8 & 9 Viet, c. 118), rf. ‘^0. ^ 

(ih) Ibid., 8. 14n. • 

(ft) Commons Act, 1870 (39 <& 40 Viet c. 50). h. 10 (1). In orilihur>'^ cases 
two iDSertiona of the advei^isement, with an interval of a wi.ek, are Butficient. 
For a form, soo Flucyclo|)mfiia of Forms, Vol. JV., p. 37. • 

(»>) /.e., a common situate wholly or parti}' in any town or lowus nr within 
six miles of any town o» towuii,^ if* Town** moans any njuiiicij»f»l iKuongh or 
urban district having a population of not less than 5,<KVe ucconUnjfj to the Ifwt 
published census. Tho distance is to be reckoned in a direct luie from tho 
town hall, or if there is no town balk then from theVfithedral or church if only 
one* or if there are more churches than* one, then from the principal niarkot* 
place to the nearest ymnt of the common (Commons Act« 18/9 (39 & 40 Viet, 
cu dd), a H). 

(f) I^l Ofovemment Act, 1894 (06 4 57 Viet c. 73), sa 8 (4) and 26 (2). 
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SiBCT. 

Scope of the 
Inclosure 
Acts, 1845 
to 1899 . 


WhAt mny nil 
Mpplied for« 


Local inquiry. 


Arn asked to issue on forms supplied by the Board ( 9 ), which contain 
a number of questions embodying the requirements of the Commons 
Act. 1876 (r>, as to the' advantages the applicants anticipate from 
incloBiire of the common as compared with its reguk^on, and also 
as to the reasons why an inclosure is expedient when viewed in 
relation to the benefit of the neighbourhood, oi% if the application 
is for regulation, information bearing on the expediency of the 
appli/^atiori considered in relation to the benefit of the neighbour- 
hood as well as to private interests. 

Skct. /I . — Tnclovire and Uegulation Proctruings down to Confir- 
mation oj J^roiiisional Order and Appointment of Valuer. 

1166. Application may bo made for a provisional order (1) for 
the regulation of a common; ( 2 ) for the inclosure of a common 
or parts of a common ; (S) as regards the same common, for the 
regulation of part and inclosnre of the residue, in which case the 
aj)i)iication is dealt with as if the parts were separate commons, 
biiL the houndarioa of the two parts may be subsequently 
niodifi(ul (h). 

1166. If, when tlioy have taken into consideration the informa- 
tion supplied with the application (/), the Board («) are of opinion 
that it in desirable to proceed further in the matter, they order a 
local inquiry to be held by an assistant co)nmiBBioner( 6 ). Having 


if) iM.rmp of appIif'Mlioii, lK)t}i for inclosure and regulation, can hp obtained 
on to ** The Secretary, Hoard of Agriculture and Fisberies, 3, 

St Junics* Square, Ijondon. SAV.*’ See, too, Eucyclopcedia of Forme, 
A'ol, IV,, p|>. and 40. The Board iReiies, for the guidance of poreoue intend- 
ing to apply for iiicloHure or regulation, a pamphlet, ** Infomiation and 
flirecliotiei ns to thn inodo in which applications for the ivgulation or inolosure 
cd fcnrunouB andev the Tncloeiire Acte, 1845 to 1882, are to be made to the 
Hoard «d Agrir.iiUiivc and FisKorics, with explanations respecting the law 
rHating to Ihn regulation and inclosure of commons/’ giving a very clear 
€»xpla)»ation f)f the provisions of the Commons Act, 1876 (IIP & 40 Viet, c, 56), 
wod the rcijuircTnonts of tlie Hoard in ccises of application either for inclosure 
regiiintjon, which is furnished on appli(;ation as alx>vQ with the forms 
of iipphcatiun, and is also to be found iu Enc 3 xloppodia of Forms, VoL IV., 

p. 11. 

{r\ IIP d' 40 Viet. C. 06 . 


(.0 Commons Act, 1876 (39 & 40 Viet r, 56). 2. I'Vom this section it might 

apnear doubtful wlictiier an application can be made for the regulation of jmrt 
only of li, common. In most casee regnJation of the whole common would he 
desired, but tKero may be cam. eepecially whore the common consists of 
clifTorent tracts soparaUtd from eac^ oilieri where it is desired to deal only with 
part. Having regtird tothedeftnition of “common’* in e. 37 as ^‘anyland subject 
to he inclneea iitidoT the Inclosure Acts” (see note (a), p. 541, anfe) with respect 
to which any jwsons may make application to the Hoard, it would seem that 
•‘any tTOuhnon” must bo r«ad ns emiivalent to “any land subject to be 
indosed/* aod that consotfucutly the ikmrd^wy entertain an application tor 
rcgtilation of partof a common. 

(f) See note (v), $uvm. . - 

(a) Throughout this ttticle the Board of Agriculture and Fisheries is 
usually tefeiTocl to os “the Board/’ and where duties are in the Acts directed 
to be perfomed by the InoIosuTe Commisaionera, the Board as the existiiig 
authority is generally mentbned. 

(5) Commons Act, 1876 (36 A 40 Viet c. 56), ■*^(6). As to esiistMit 
eommWoiiers see note (5}t 497, aale, * 
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given twenty-one daye’ notice of the inquiry by advertisement and 
notices in the neighbourhood (c), the assistant commissioner 
presides at tlm meeting, at which the attendance of all persons 
intemsted, wnfeiher i>ecuniai-ily or not, in the subject-niaUor of 
the inquiry, is particularly ^invited (</), hears <iill persons desirous 
of being heard, mak6» such inquiries as he deems advisable, 
inspects the common and the locality, especially with regard to the 
requirements of the neighbourhood for recreation grounds and At‘ld 
gardens {e) and the sufficiency of the ailotmonts proposed for the 
purpose, Die desirability of adopting all or any of the stalutorv 
provisions for the benefit of the neighbourhood and an/other 
tnalters which he considers that the lloartl shhuld have brought 
to their notice. }le then makes his report to the iJoard. 

In most cases two meetings are held,ono in Die morning and tho 
oDier in the evening on successive days, with the inspection of the 
common and neighbourhood hetween, but one meeting must in any 
case be lield in the e\\uiing between the hours of seven and ten (r/). 

1167. The Board, if satisfied by the report of the assistant 
connnissioner and any further inquiricis they deem it desirable to 
have made that, having regard as well to Die heinCt of the 
iteighhourhood as to [irivato interests, it is inlvisable to proceed, 
Iramc a draft provisional order embodying such provisions for the 
benefit of the neighhoiirhooil and oDierwiso as may ho suitaldo 
lo the case (//), Certain provisions, which are referred to as 
“statutory provisions/' are inserted whore applicable, ^i’ho 
statutory provisions ndati^ to {D securing free accoss to any 
pifrticnlar point of view ; (*2) tho proHcrvaliou of particular 

trees or objects of historical interest ; (tl) the resorvalion of a right 
of playing games or of enjoying other species of recreation on 
particular parts of the common where a rocreaiion ground is not 
out; (1) the soiling out of carriage roads, bridle paths, and foot- 
paths ; and (15) doing any other specified thing vhich may lie 
thought equitable ov expedient, regard being had to tlie heiudit 
of tlie neighbourhood (t). 

For tho protection of private interests, a statement of the allot- 
ment or other compensation to bo made to the lord of the manor in 
respect of any interest of bis which may be afTecbHl is inserted 
in the order," and tho provisions and reservations as to minerals 
belonging to persons oDier than the lord of the manor and the 

(rr) Commons Act, 187G (S9 & 40 Vief. c. 56). s. tho lK)clios to^ 

which notice of the application to the Board has to bo given (sco p. alS, uulr)* 
are soired w‘itb notice of the inrpiiry. 

(rf) Ibid,, 6. 1 1 (S). • • 

(c) Ibid,, s. 11 (5) — (8). The loclosure Acts only require the BommI to 
make provision for recreation Rroun||| and field garden allotmonUin the case 
of an lodoaure of a oommGn Mn|^aste land of a manor, but in practice 
little distinction is drawn between waste and other land h, if hind suitable for 
the purpose can be obtained, and such provision will* be beneficial to tho 
neigh^urhood. 

(/) Ibid,, s. 7 ; and see infra. 
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provisions or exceptions to be made in respect of any other rights 
Avliich the Board consider ought to be specially provided for or 
excepted from the operation of the order are also specified (fe). 

The order may also set forth any special agreraent or matter 
relating to the land to be dealt with (including an agreement to 
hiring old inclosed land within the operatioa of the order), and may 
make such agreement a condition of the order (Z). 

1168. The draft provisional order is then deposited at some 
convenient place in the parish for the consideration of persons 
intorGst.(3d, and notice of such deposit and of the intention of the 
Board to certify Us expediency, provided that the necessary con- 
sents are given, is published (w<). 

The j)rovisions of an order may he modified at any ti'me hofore 
its ex|UHliency is certified, either by the Board on its own motion, 
or at the suggestion of the parties, but the modifications must be 
consented to in the same way as the original draft order (n). 

1169. Before the Board can certify the expediency of a provisional 
order they must bo satisfied that Iversons representing at least two- 
thirds in value of such interests in the common as arc afiecled hy 
it consent tlieroto ; and where the land is waste of a manor, or the 
loril of the Tuanor is entitled to the soil in right of his manor (o), the 


(k) Cominoua Act, 1876 (39 & 40 Viet. c. 66), a, 12 (3), 

(/) Ineldaiiro Act, 1848 (11 & 12 Viet, c, 99), s. 1. Under this provision the 
oxc.lusivu right of Hporting over the allutmeuts after iiiclosure was frequently 
reserved to tlie lonl of the manor, but such a reservation would not now he 
tissenU^d to by the Hoard. Where such a reservation was mode under a private 
incloHure Act oiul award, a subsequent concurrent enjoyment of sporting for 
luoro than twenty years by the owners of the allotments claiming to do so as 
of right w'lift hold not lo deprive the lord of his exclusive right (Grafiam v. 
iLfvart ( l8o9). 7 II. L. Cas, 331). nUo Levtmjwfd [Lord) v. IHxtm (1867), 
Ij, Jl, 2 i%xeh. 202; and Mnsgrave v. Foster (1871), L. R. 6 CJ. B. 690. which 
dt i'ided that under this section coupled with s. 27 of the Inclosure Act, 1846, 
iin figroement that the nght of sporting shall be severed from the soil, and 
the teiieinent thus created remain in the lord while the soil is allotted to others, 
cun be validly inserted in a provisional ordor. The power of brining old 
iindosed land within the operation of the order in consiaeratioii of an fuiotment 
on the common or other compensation has been exercised effectually where such 
land from its position or character would be suitable for allotments for field 
pardons or a rucreation ground and the oommon is too far from the village or 
IS otherwise. unsuitable for allotments. 

(m) Commons Act, 1876 (39 A 40 Viet. c. 66), s- 12 (4). 
vn) itAiV/., s. 12(8). 

' (a) 111 i7iiU. a 37, the expression waste land of a manor*' is declared 
to mean and include any laud conaistiiig (1) of waste land of any manoi.' 
on wlq,oh the tenants of such manor have rights of common, and (2) of 
any l«nd subject (a) to any rights of oommon whidi may be exeroiaed at 
alftimos of the year for cattle iovant ^ ooaohaat, or (b) to any rights of 
common whidi may be ^erdsed at all ffllb of the vear and are not limited by 
numbers or stints. This definition therefore indiulee land whidi may not bo 
waste of any manor M oil pi'ovided that it is snb|ect to the lighta of emnmen 
(a} or (b) above ; and in such a case the owner of the soil is not entitled to the 
soil in right of his manor, and his consent to the provisional eider is not 
essential. The same remilt follows where land wm|*is really waste of a manor 
is conveyed separately from the manor. The granWs is not eotlUed in of 
hie manor, ana thereioie has no right of vsto. 
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eoDsent of the lord or hie substitute (j>) is essential. Bat if (here 
are more persons than one* interested in the ipanor, the Board oahntrt 
certify in case such persons or a majority of such persona ugnify 
their dissent tHtbin a time limfted by the Board ( 9 ). 

Where freemen, burgesses, or inhabitant householders of a 
city, borough, or town,^ire hntitled to rights of common or otRer 
interest in the common, the Board cannot certify the es)>ediency 
(»f a provisional order unless two-thirds in number of such freemon 
and burgesses as reside in or within seven miles of the city or town 
or of such inhabitant householders have consented to the order (r). 

For the purpose of obtninuig the necessary consents, or of^ascer- 
taining the interests of consenting or dissontingk parties, the Butird 
may cause a meeting to be held by an assistant commissioner, or 
may cauSe the consents or dissents to be ascertained in such otijor 
manner as they think lit (s). 

1170. When the necessary consents have been obtained to the 
oi'iginal or modified order it is deemed to be final, and the Board 
in certifying its expediency report to Parliament their rensuns for 
certifying the expediency, the information given to them by the 
applicants, the result of the local inquiry, with the inunber and 
description of the persons who attended the mootings, the uiituro of 
the objections (if any) made to the application, the suggestions (if 
any) with reference to the provisions for tho bonoiit of the neigh- 
bourhood or for the protection of private interests, and genuially 
any information which they consider best adapted to enable Parlia- 
ment to judge of the expediency of confirming the provisional 
ofder(f). 

1171. When oonllrraed by Act of Parliament (o) the regula- 
tion or incloBure of a common is proceeded with according to the 


(j[>) The consent of the Jord of the manor may be given by the Hteward of the 
manor or bis authorued deputy (Incloeure Act, 1846 (9 ^ 10 Viet. u. 70j, 
8. 10). 

(9) Commons Act, 1876 (30 & 40 Viet. c. 06), s* 12 (0). Ah to pt-iHou* 
iutereet-ed, see p. 042, ante, 

(r) Ibid., 6. 12(6). 

(«) Ibid., 8. 12 (7). The attendance of an assistant commissioner is rajf^y 
neceesaiy. The Bo^d, however, have, at the request of the persons proiriolin|' 
the is^e of a provisional order, occasionally authorised the holding of such a 
meeting where the persons interested are very numerous, and an expluniition 
by au mdependexit person of the procedure and of the effect of ar^ order would 
be of service. , 

(i) Ibid., a. 12 (9). • a 

(a) The report of the Board is presented to Parliament in each case, and i/ 
referred to a Seleot Committee of the House of Commons, which examines the 
secretary or o^er official of Boead, the assistant oommusiuner w^o hold 
the local inqiiixy, witnesses fnmi the locnilityi and any others who desire to give 
evidence. B satiaferf» theConurntte^ to the House that the order should 
be confinaed; but if not satisfied; Mlroorts mther that it should not be con- 
fimed or should only be oonfiimed wlUi modificataons, in which case it is sest 
badt to tbe Board for tbem to ebtom the consents of t^ie parties as before to 
thoee modifications (Md., s. 12 (11)). t( the necessary consents are obtained, 
the Board present a special report thenmn* The same proceditA ii foBowed in 
tli m of LordSi sxcegyuat the evidence taken by the Select ComTqitiei^ of 
tbe 'OOitiiinoiui is os a m1e%oepted, and wit nes s es are mrely called* 'The con* 
fiimatiofi Bill is tben inuoduced by Oovemment and yaum without furtiier 
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terms of the provisional order and the Inclosure Acts, and the 
confirmatory Act is deemed to he a public general Act (6). 

1172 . The Board may insert , in any prorisij^ui order for 
regulation any provisions they consider necessary m carrying the 
ocler into effect, but, subject as aforcisaid, the subsequent proceed- 
ings in a case of regulation are so far as they are practicable to be 
the same as on inclosure (c). 

1173 . As soon as conveniently may be after the passing of an Act 
confirming a provisional order the Board call a meeting of the 
persoHH interested, of which twenty-one days’ notice is given by 
advertisement (d), /or the appointment of a valuer to carry out tlie 
inclosure or regulation under the superintendence of the Board. 
Such valuer must not be a iierson interested or the estate agent of 
a imrson interested, and must be elected’by a majority in number 
and a majority in value of the persons present personally or by 
proxy (c"! at the meeting. The Board may, if they think fit, a)>point 
an assisiant commisKioncr to ju'csidc at the meeting and take the 
voles. If the majority in number and the majority in value eamiot 
iigreo upon the iippoinlinent, it is made by the Board. No appoint- 
ment is valid until confirmed by the itoard, who may disapprove 
of a valuer on the ground of incompetence, interest, want of ini- 
liartiality, or other reasonahlc cause (/'). If the Board so dis- 
approve, they call another meeting of the parties interested as 
before, and so on until an tti»proved valuer is appointed (y). 

1174 . At the meeting to appoint a valuer, or at some other 
meeting culled for the purpose by tlio JJoard (U), a similar majority 


4 »xfH*iiso to the pai tio*?. It. is of course for ohjrctinn li» bo Uken to a 

Ihll for the confirmatii»n of a provisional onler when the Hill in iiitrodncc^ in 
tho House on the r<*jK>rtof the Select Committeo, but thip has only been douc in 
one case, and tho ntlompt to stop the TUll did not en<:r< < d. 

{h) i’onmionH Act, 187(i & 40 Viet. c. fld), s. lU (in). 

(c) /.W,, i:i. 

(d) Incbtsuro Act, lS4o (S Si 9 Viet. c. llS), s. 3o. This and the subfioipicnt 
incotin;^s arc only for persona interested. Residents iu the ueighbourhood who 
nro not intorostefl are not entitled to nttoud or vote. 

(rl Tho appointment of nn agent or proxy to repreaent a person interested at 
the numoroua mootings held during tho progress of iuoloaure or regulation 
proceedings should iu tho following foiiu: "I, , of . do 

nereby »pi>oiut , of , to l>o xny atUiniey for all th*' purposes of an Act 
)ms.sed in uip and yeois of Ilia profit Majesty intituled (iW., 

H. 21). Tho title to bo supplied will be the short title of the Tnclostire or llegit- 
latioii Act The of attorney* tr a copy authenticated by the signature 

uyf a witness or witnesses, is to be deposited with the Board, and is usuallv 
sent to the Board by the chairman of the meeting with the resolutions whi^ 
are passed. The power of attorney requires no stamp (iWd., s. 163). An 
ordinafy power of attoniey, if sufficient in tarns, would he equally effectual, 
but woultt tequira the KM. stump. By requiring the double majority of tiie 
persons present and of the value of interests tbs Aot jirevents either one 
or two li^ge landowuciw from -overruling the wishes of the small ownara or 
the smnli owners frotn combining against the valuable intereats of the large 
buidowners. 

(/) Commdbs Aet, 1876 (39 d 40 Viet o. 56), a. 31 

(o) ibid. 

{h) Inclosure Aot. 1846 (8 d 9 Viet c. tl8), a. 34; ludoeuiw Act 1849 
(19 « 13 Viet. 0. 83), s. , 
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in number and in value of interests (i) may resolve upon instructions s. 

to the valuer^ for the appropriation of parts of the land to be dealt SmIobon 
with for certain public purposes; namely, the formation, uridening, 
and improvenrs^t of public roiuls and ways and the supply of 
materials therefor; the formation of public drains, watercourses, 
and embankments ; the ^rmation or improvement of public i)ondR, 
wells, and watering-places; recreation, field garden, and fuel 
allotments ; for land for making or enlarging a burying groupd ; 
for the site of a church or chapel, parsonage house, school {./), 
workhouse, oi garden to be attached thereto respectively, and 
generally any other puriwse of public utility or convenience or the 
general convenience or accommodation of the persons interested. 

Instructions may also bo given in like manner for the formation, 
alteration, *or improvement of private or occu|)ation roads or ways, 

]K>nds, ditches, watercourses, embankments, tunnels, bridges, and 
fences etc. ; for the adoption and use of an existing tithe or other 
map, or for making a new survey and -map (/c); for raising the 
expenses of the inclosure or regulation by sale of part of the land 
or by rale ; and for all other matters and things proper to be done 
in the matter of the inclosure or regulation. 

The meeting may also make an agreement with the valuer for Bemunrr^ 
his remuneration, which, with the resolutions passed, is to bo 
reduced into writing, and forwarded by the assistant Commissioner 
or other chairman of the meeting to tho Board (f). 

1175. The instructions and agreement may bo modified or Modifteat'oiw 
disallowod by the Board, who may frame other instructions in place «to. hr UiMd. 
of •those disallowed (or original instructions if nono have been 

sent) and may make an order for the remuneration of tho valuer if no 
agreement has been come to ; but any modifications mudo hy the 
Board in the instructions and any instructions framed by them and 
llieir order for the remuneration of the valuer must receive the 
nH.sent of the parties interested in the same way ar before ; and 
when finally assented to both the instructions and the order must 
l)c allowed by the Bdard, who send a copy under their seal of the 
instructions so allowed with a copy of the provisional order and 
confirmatory Act to the valuer (m). Before entering on his duties 
tho valuer is required to make a statutory’ declaration as to 
' tho taitiiful and impartial discharge of his duties (»). 

1176. Tn case of incapacity from - illness nr otherwise, of Removatot 
do&ire to be discharged, or of neglect pr miscon<inct of the ▼oiuer. 
vainer, be may Ije removed by an brder of the Board, and if he is , 


* (0 See end of note (e), p. 548, ante, 

(J) If, in oaee of a renolutitai for the eite of a school, the inatraotAn* do 
not show clearly for what class of children the school ie to be provided, how 
it is to be taanaged, or to whom the site ie to be conveyed, the Board may, 
if necessary, call a farther meeting (IndoeaM Act, 1857 (20 & 21 Viet c. 31}, 


s. 13). 

(k) InelocDn Aot, 1845 (8 A 
appmsted to assist the valuer 
«} IkUL, a 34. 
ei) /hid., 88.34, 38, 
i >) Ibid^ a 38. 


9 Viet c. 
a 37), 


113), 


34. 


A surveyor may 
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smt. s. so removed or dies, the Board maj appoint another in hie daM (o). 
Inclosnre A valuer ia incapable of being a purchaser of any Imd in &e 

. parish within seven years from the confirmation of his award (»). 
Eesnlation _ 

Proceedings geox. 4. — Powers and Duties of Valuer and of Board after 
1 ' ' Apjmntment of Valuer (q). 

Sitb-Sect. 1 . — Setilemetit of BoundurieB. 

.Settlement of 1177. If the valuer represents to the Board that the boundaries 
dlBpuuxi of any pariah (r), manor, township, vill, hamlet, or tithing not 
having separate overseers of the poor, and whether such manor abuts 
Roinmw- or adjoins ujMDn ^ny other manor or not (k), in which any land to 
•ioncr. incloscd or regulated is situate, and the boundaries of any 

adjoining parish, manor etc., are not sufficiently ascertained and 
distinguished, the Board may appoint an assistant commissioner to 
Hsceriain and set out the l^undaries in question after such notice 
for the protection of the rights of all persons interested as he shall 
think necessary (f). The decision must be in writing under the 
blind and seal of the assistant commissioner, and the description of 
the boundary is to be published within a month after the decision, 
by serving it upon the parochial authorities and the lords or 
stewards of the manors affected and by giving notice by advertise- 
ment that the boundary has been set out and that the description 
has been served as above stated (a). Originally the description had 
to be delivered to, or loft at the place of abode of, one of the 


(o) Iiidosuro Act, 1845 (8 & 9 Viet, a 118), s. 1118. 

lit) IbhLf fl. 129. • 

( 7 ) In dealing with tho powers and duties of the valuer and of tho Board 
during tho progreos of an incloBuro, it has to be borne in mind that tbo 
oBtabliohmeut of tho Inclocuire Commioaionoro as a central body to deal with 
incloeurea brought to light many tbinge which it wae desirable to provide for 
on rin inclosure, but for which provision had not been made in the Inclo 8 ui*e 
Act, 1845 (8 & 9 Viot, c. 118). That Act may be said to have repitssented 
the general scope of private Acts without the ox]>erionco which could only be 
gained by their administration. As deficiencies and ambiguities were discovered 
they were gradually remedied by the senes of amending Acts (see p. 541, antf ) ; 
and* this accounts for the somewhat chaotic state in which tho legislation relating 
to inolosure and regulation of commons remains, and must remain until all the 
Acts are oonsolidatm; see note (9), p. 541, ante. 

In these pages the practice as at present existing will he stated, with 
references to the Acts under which the powers and duties of the valuer, of the 
assistant commissioner, and of the Board are conferred or imj^sed ; but in 
cousideriug' the value of cmos which have arisen on the Acts it will always 
bo necessary to beer mind what «Acts were in force when the cases were 
« decided. Where there has been legislation to supply defidencies wfaioh par- 
ticular decinons have brought to light, the decisions cease to be of value, ai^ 
will not he refen^ to. It freouently happens, however, that the wording ofa 
eectioir of an old Act snob as the Indosnre (Consolidation) Act, 1801 (41 (Sso. 3, 
e. 109), has been adopted in the Indueure Act, 1845 (8 dt 9 Viet e» 118), or 
its amending Acta, and in such cases a decision under the early Act remains 
of value. ^ . 

(r) ** Parish ** or ** parities ” includes a district or districts having a separate 
Surveyor of b}ghways*(Inotosure Act, 1852 (15 dc 16 Tict. c. 79), s. 28). 

(s) InclosuTu Act, 1845 (8 & 9 Viot. e. 118), s. 29 ; Inclosaro 4ct| 1849 (19 

ft 13 Viot. 0 . 83),. a. 9. ' 

(0 Inolosure Act, 1845 (8 ft 9 Yict c, US), a 29« 

(a) Ibid., I. 39, 
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dtarehwardens and oyersears of each pai’ish, but now sorvice on *• 

the parish council will be sufficient so fa* as the parishes are Pirfpesukd 
concerned (S). Unless appealed jsgaiust, the determination is final Itamiof 
and conclusiver* Valmretc; 


U78. Any person inl^esMd in the determination urho is dissatib- Appeal by 
fied with the decision may within one month after the publication 
of the boundaries appeal against it by notice in writing to «the 
Board stating the particulars in respect of which he is dissatisfied. 

The appeal is either to an assistant commissioner specially appointed 
by the Board for the purpose and a 3 ury((;), or to the*High 
Court by certiorari (d). • 

The first alternative is to be adopted unless the Board receive Appeal to 
noti(‘e within the month from some person dissatisfied of his 
intention to apply to the King's Bench Division of tlm High Court an'a'jury**'” 
to remove the decision into that court by certioraH. The Board 
issue a warrant to the’shorifi to summon a jury of eighteen from 
which a panel is to be drawn (e), and the assistant commissioner is 
empowered to administer the oath to the jury, summon witnesses, 
order a view, and reduce tlie verdict of the jury to writing, and 
certify the same to the Board under his hand and seal!,/'). JTo 
is also empowered to ira[x>se penalties on non-attending or recahu- 
trant juryimui, and to settle and determine the cost of summoning 
the jury and the expenses of witnesses (if). 

Provision is also made for the payment of costs hy the Board or c<>si«, 
by the jwrson who requested the summoning of the jury according 
to the result of the ap])eal, and the Board are empowered to require 
security for the costs likely to bo incurred before issuing their 
warrant for a jury (h). If the person who roq nested the jnry to he 
summoned did so in pursuance of a resolution of the parish council, 
the costs and expenses paid by him are to be refunded to him (t). 

From the finding of the jury there is to be no farther appeal (j). 

1179. But if any person dissatisfied with a decision of the assis- Apiival u» 
tant commissioner (A)* on a question of boundary elects to appeal to 
the High Court, he may do so on giving notice in writing to the 
Board within one month after the publication of the boundaries of 
his intention to apply to the court to remove the determination 
of the assistant commissioner by certiorari into the High Court (1). 


(b) See IxMal Oovemiaont Act, 1S04 (66 & 61 Viet. c. 73), s. 6 (1) (c) ; and 

n. 66S, foii. ' • 

(c) Indosuie Act, 1845 (8 & 9 Viet. o. 118), m. 39—43. 

•(d) lUd. 

it) /6u2., B. 39. 

(/) lUA. 

(jf) nu., M. 40, 42. 

(A) Ibid., n. 42. 43. Aa to the poww of tlw oaristaiit eommieeioner to oraer 
prMaotioD of mape and tlw eoetsof auch pndoetioit etc., see e. 23 of tite Inolomuo 
Act, 1862 (16 A le Viot o. 79) ; and os to wbat oooto of aupporting tbo dociaiott 
an to be wowed if the decieion is confinned, ibid,, a. 24. 


(A BielMnie Art, 1846 (8 A 9 Viet, a 118). •. 42. 

M Jadbrna* Art, 1949 (12 A 13 Vlrt. e. 83), s. 1. 
(Q lartoonn Art, 1846 (S A 9 Viet a. 118), a. 44, 
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skot. 4. Having given snch nolice of his int;^ntion, be may move the 
Powers and court at any lime .within six months from the date of the 
Doties of publication of the boundaries, but must give eight days’ notice to 
Vainer etc, Hoard of his application (jw). When the ps^iminary steps 
h§kve been duly taken, the rule for a certiorari will be absolute in 
the first instance (n), but will not be' made after the expiration of 
the six months nor unless the party prosecuting the certiorari shall 
before allowance thereof enter into a recognisance before one of 
the judges in the sum of £60 with condition to prosecute the same 
without delay and to pay the taxed costs of the Board within one 
month after the determination Hh.all have been confirmed. The court 
may either direct the trial of one or more feigned issues and direct 
who shall be plaintiff and defendant on the trial, or may dfdennine 
the same in a summary' manner, or otherwise dispose of the que.?- 
tions in dispute, and may make such other rules and orders therein 
as to costs and all other matters as may appear just and reasonable. 
Tho decision of the court is final and conclusive as to the boundaries 
of the parish or manor (o). 

ConulimiTe- 1180. A determination of boundaries in an award is not con- 
neuufawmd. ginfijvg evideuce of what the boundary was before the award (p). 

Where a siiecial limited authority, such as the settlement of 
boundaries, is given by Act of rarliament, it must be pur8ue<l 
strictly through all its conditions and qualifications, and is not to be 
consi(lernd merely as directory (q). 

After an award as to boundaries and tho expiry of the time 
for appeal, evidence as to the proceedings of the commissioner and 
tho steps which he look to arrive at his decision ought not to 1>e 

(m) In<'-lo«nre Act, 1815 (8 & 9 Viet. c. 11S\ «. -i I. 

{«) It. V. Kffsei/ (I8o0), I li. M. & P. ^U9. As to thu of issue to be 

directed, diroutious ae to who ahotild be plaintiff etc., eco ibid. It would soeiu 
that the court will not f^raut a rule uuleBS the poreon making the a}>plication is 
aul)Htaiiti(iUv iuteroated iii tho umtter, and ButOciont ^mund in ntated for his 
beli<»f that tiie docinion i« erroneous (IL v. Aftrson (IS-lli), 3 Q. li. S9,i). 

(<>) Inclosure Act, 1845 (8 & 9 Viet. c. 118), s. 44. The court may make 
ordiirs for the payment and recovery of costa exceeding the amount of the 
rocognisanco ; see Inclosure Act, 18i)2 (Id A IG Viet. c. 79), 8. 2.>. Any costs 
incurred by the Board in supporting tho determination or payable by t&em to 
any other party pursuant to a decision of the oourt are to be deemed expenses 
of *1he inclosure or regulation (tbid., a 20). As to the practice of making the 
Botmi a party to the proceedings nud on the procedure of ajppeals generally, see 
the note to this section in Cooke, IncloBure Acta, p. 417. The {towers of settling 
disputed boundaries above mentioned are, with the substitution of the Inclosure 
Commiinioners for EnJ^land and Walt's and the assistant commissioner in the 
*Indnsure Act, 1845 (8 A 9 Vlot. c. 118), and its amending Acts for the oom- 
tnisaioniirs or commissioner appointed under private Incmsure Acts, identical 
with those conferred bv the Inclosure (Consolidation) Act, 1801 (41 Geo. 3, c. 100), 
i. 33, so that oases decided under the last-mentioned Act are authorities on 
points arisiiig on the Inclosure Acts, 1845 to 1899. 

(p) it T. St. Mafy\ Bwry St. Edmvnd9 (InAabitanis) (1821), 4 B. A Aid. 462. 

(v) if. V. JTashbrooke (In^alntants) (1825), 7 Dow. A Uy, (k. b.) 221, per Hol- 
moYO. J., at p. 229. Thmtore where commissioners were directed to asoertain 
die boundaries of a^ parish, and when ascertained to advertise them and to 
embody them in their award, it was held that the award was not conolasive as 
to the parochiality of a o^ain cottage where there wae a diserepeacy between 
the ndvortiBement and the award, though the question was raisM twenW^Anif 
years after the award {Md)* 
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received (r) ; but continued usiige contrary the avrard after its 
execution may rebut the presumption that proper notices of the 
determination>iere given and necessitate proof that proper notices 
were given («V ^ ^ 

1181. The valuer is also emmwered to declare in his award in 
what parish or parishes any lanas to be divided or allotted are sitgate 
where there is no dispute ; but the award is not to bo confirmed by 
the Board if it is represented to the Board that there is any dispute; 
and in such a case they direct an iiujuiry as abovo before (^n* 
firming the award; and if it appears that any«county boundaries 
will be affected by the declaration, the award is not confirmed until 
the valuer has served notice in writing on the respective clerks 
of the peace of the counties affected of his intention to insert the 
declaration in his award ; and if objection is made at the next 
general quarter sessions by either of the counties, and a requisition 
requiring the omission of the declaration is sent to the Board within 
fourteen days thereafter, such declaration is not inserted in the 
award (/). 

1182. The valuer in inclosiire or regulation proceedings is em- 
powered, with the consent of the owner of any adjoining lands, to 
straiglilen fellc.e^ or define a new line of boundary of the lands to 
he inclosed or regulated, and to give directions as to the fencing 
of the new boundary (a), 

^ Si'B-Sect 2. — VlainiB and O'ji'ttvmt. 

U83. One of the early duties of the valuer is the ascertainment 
of the respective rights in and over the common. He issues 
notices (b) of meetings to be held in the parish where the land to l>o 


(r) R. ▼. Marsh (183(5), 5 Ad. & El. 4(58, a qurafeiori was as to 

tbe Bufllciency of notices given to the churchwardens of a piiribh, there being 
separate churchwardens for each tithing, and notice having only been given to 
one. 

(s) See /?. V. HaslingJUld {InhahiianU) (1814)« 2 M. & 8. 658 (a case under an 

Inclosura Act before 1801), * 

Where tbe boundaries of a parish were settled on an in closure, and the lord 
of matior A. had exercised rights of ownership over a waste which was 
dotexmbed to be in parish B., the owner of manor B. having also exercised 
lights of ownership over the waste, and the lord of manor A.* had in the 
inclosure proceedings claimed to be owzj^r of lands in A*, but had not claimed 
any lands in B., it was held that the jury were rightly airected to say whether* 
the property in the wasto was in the lord of manor A. or the lord of manor B., 
ihud, a verdict being found ff*r the latter, the court rcfiiwjd to disturhit(/.f^W v. 
Ktanp (1824), 9 Mooio (c. f.), He); and compare Warren v. RhuUfttworth\Wl'.\), 

1 It. J, (O. S.) {k, B.) 214. For a summary of the evidence which may lie 
received on questions of lioupdary, watiUd . ; and Cooke, Inclosuro Acts, p. 160, 
As to delimitation of boundaries generally, see titlo Bovkdakies Asm Fences, 
VoLlIL,pp. metseq, 

it) Inclosure Act, 1849 (12 A 13 Viet, a 83), s. 1. • 

(a) Inclosure Act, 1843 (8 A 9 Viet e. 118), a 43* • 

(h) Fourteen day^ notice of any meeting to be held by the valiier Anting the 
ptogrsHi ol the inolosiire or regulation is given by advertisement in a local paper, 
Slid 1:^ affixing the notice tin the principal outer door of the church of every 
parish sud ecdesiaetical district in which the land or any phri thereof is situate 
on Suodav morning hdCore divine service (Inelosure Act, 1843 (3 A 9 Viot« ' 
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dealt with ia ritaate fo|^. the receipt of clafms from all peraonsolautt- 
ing any common or other rig&t or interest in the land to be 
inclosed or r^ulated. Three meetings are usoally^eld, and aftw 
the last meeting, of Mrhich special notice is given by stating that it 
is the last, no further claims can be re6eiv^, except for some special 
cause, to be allowed by the Board (c). ^ 

Although the requirements as to claims have been simplified (d)’, 
the wording -of the claim is a matter of importance where the 
rights included in the claim are valuable and there is any possibility 
of an 'appeal against the valuer’s decision. 

To frame correctly the particulars of a claim requires consider- 
able care and technical knowledge, and as, in the event of an appeal, 
the action will be decided upon the claim as made to the valuer, 
the importance of having it framed correctly in the first instance 
is obvious (e). 

U84. After the last meeting for the receipt of claims the valuer 
deposits for examination a statement of all claims received by him 
at some public place in the parish, and gives notice (/) of the 
d( 3 posit, limiting a time, not loss in any case than twenty-one days, 
for the delivery of objections. Any olijcction must bo delivered in 
writing to the valuer, and a copy must also bo delivered at the 
place of abode of the claimant or his agent (g). 

After the expiration of the time limited for the delivery of objec- 
tions no objection to any claim is to be received unless for some 
special cause to be allowed by the Board. 

1186. The valuer then gives notice of(/) and holds a meeting'to 
examine into and determine the claims, which he may allow or 


€. 118), B8. 46, 162). In cases whei'O the Crown is iutcrested notice must also be 
given to the office of the Coinznissiouers of Woods and Forests or to the office 
of the Duchy of Lancaster, as the case may be, and where the Duke of 
Oornwall is iuter<»sted to tlte Lord Warden of the Stannarios UbuL^ ss. IT, 
18). Aq cld hoard order of the Inclosure Cominissionars providea that unless 
these notices were sent the Ct^mmissiouers would not recognise the meeting as 
valid. The same rules apply to other notices required to be given by the valuer. 

(c) Under ibid^, a. 47, the claim had to state me seveml rarticulars in I'espect 

of which it was made, distinguish the claims in respect ox fi-eehold. copyhold, 
customary, and leasehold property from each other, and mention the place of 
abode of the claimant or nia agent, at .whibh notices in respect of the claims 
might be delivered. The luclosure Act, iB46 (ll A 12 Viet* c. 99), s. 9, authorises 
the valuer to ihoeiye -claims which /do not contain those particulars, but the 
address for service must either appei»r on the claim or be indorsed upon U. 
Claims may also W seiA to the valuer by jicst in a registered letter or left at his 
‘office (Inolottue Act, 1967 (20 & 21 Yiot. c. 81), s. 8). As to the importanoe of 
putting in a daim for occupation nmds or ways, see p. 564, poaL « 

(d) oae note (c)« supra. The simpl ideation of^he requireinente wae introdnoed 

to give reliisf to very email claimants, whose claims were often found to be 
infammlv At the meetiuge held by the valuer to receive cliiime he generally 
examinee them, and xeoft^ able to afford advice and ossistanoe to daaxnaats; 
and where a dmm is manifestly not in accordance with the requiremenU of the 
Acts he may and should i^uire it to bo emended (Ineioeiiie Aot^ 1849 
(11 ft 12 Vkt^o, 99), 9). 

J «} TTpou the triil of an issue proof of a portion only of thd risM tdaimed 
1 not juetify a vhrdictfcr so of die nght datmM aa the claimant Im 

proved (7valt v. Mwm (18€^» 4 Scott (ir. &.}, 342), 

(/\ See note (h\. n. uS. * 

(p) Indoeuio Aotri84« (S & 9 Ticf e, US), Sv 48. 
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disallov in whole or in part and make «fach order thereon M ftwrr* 
shall appear him just (h). Jn the determination of contested Ind 

claims he is ds a rule asaisi^ by an assistant commissioner, 
nominated by the Board, as assessor, in accordance with whose ▼ft lwl tc. 
advice as to the deterraihation of a claim and as to costs he is bound 
to decide (t). 

Claims are allowed in respect of tofts or the sites of old common- Toftn. 
able messuages or cottages as if the messuages or cottages wore 
still standing (/t), and claims may be allowed on proof o( sixty 
years' user of the right claimed although in thp judgment of the 
valuer or assistant commissioner such a claim could not be sus^ 
tained in Jaw (/). 


(A) IncloBiire Act, 1S45 (S & a Viet. c. 118), b. 48. 

(t) B. Zo. The fit'ction providoB that upon tho hearing and determining 

of any conloBtcd claim or ohjociton, or u]ton awarding any ooBte, tho valnor 
shall, if he thinkH j)roper or if ho is bo direct <Ki in tho valuer’s lUNtnictionB, he 
assisted by an a.asistant cornmisBioner spocially appeanted an an iiBSOHSor, who is 
to be a practising ban'istcr of five years’ standing at the least. There may l)0 
some doubt, having regard to b. 4 of the Inclosui^ Act, 1846 (8 dt 0 Viet. o. 118), 
which enipoworo<l the Inclosure Commissiononi to appoint OBBiBtant cominiB- 
Bionors without the legal qualification, and to s. 13 of tho Inclosure Act, 1846 
(U & 10 Viet. c. 70), under which any assistant commissioner might lict so 
specially appointed os assessor, whether the legal qualification is still required ; 
but the point is not of practical importance, as tho assistant oommisBionerB 
ap|>ointo(i by the IricI<»suro CommisBioners and the Board have for the last Hfty 
years been invariably barristers, and the assessors have always Ixjen nominated 
Jrom among thorn. 8ee (kKjke, Inclosure Acts, p. 192, as to the early practice. 
Although the determination is in fact that of tho a-ssistaiit commissioner, in 
form it is the valuer’s determination. 

In many cases throughout inclosure or regulation proceedings acts are 
authorised to be done by the CominiBsionera or un aHHislaut cotumi^isionev. 
As such acts have been almost invaluably iutiiisted by the Commissioners and 
tho Board to an assistant commissioner whore tho work to )>e done was outside 
the ofiice, the assistant commissioner will alone be refoimi. to in fheso pages, 
but it must l>e remembered that the Commissioners had the power, and that 
the Board have now fhe same ]>ower theinsolves, to deal with any matter 
directly. 

h’rom the wording of the Inclosuro Act, 1846 (8 & 9 Viet. c. 118), s. 48, it 
seems clear that the valuer has power to disallow a/slaim whether objected to 
or not; but in A/iwyraw v. IndoBure Cintim%»Mianer$ /vr JUnglaitd and f Vales 
(1874)| L. B. 9 Q. B. 160, it was held that neitW tlie valuer nor the 
assifrtant copunissioner has such power, but that a claim sot objected to must 
be allowed, and that the valuer must ooneider sulieequently ^yhether any, 
and what, value is to be attached to the claim when he comes to make 
the allotments. The decision has been regarded by tJie Board as of doubt^U 
author!^, and binding u|Km them only in Cases where the claim is on the 
/ace of It good in law, as in that particular case it was. In a recent case 
of regulation where numerous daime to a right of common of pastim were 
made in respect of messuage# with no land attached, which were manifestly 
bad, the Boud decided that the assistant commisdmier might advise the 
valuer to disallow, the claims althou|^ they had not been objected to, 

(k) tndosoie AdL 1845 (8 A 9 Viet o. 116), e. 63. 

(i) Z6td., n 64. The exact legal meani^ of this seotioD has not yet been 
jwioiany determined, and it h^ been 4lie subject of some speeaklion ; see 
Ooolmy I^csare Adn p« 214; Eltcn» Obmiiioiie, p. 6. The d!af tMan of the 
ifae of oj^nion ttat it only eHeodM to Ih^ rights wUdh.eoidd not be 
enstahisd in Iscw either sunder or had^keadeiitly of the I’toecurilptien Act, 
^ ^ d. o. 71), ag., righto of oa m m en ebumed house- 

bjOlMe, borgesBse, end eoine cehars net ms eftneked to lands and tenements, nor^ 
60 eenunoD ot inhsiitaacs io gross. The wm ^ not legalised, and the courtf 
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Neither the Board nor the valuer can determine any questions 6t 
title or, except in cases of encroacliment as hereinafjjer mentioned, 
any rights contrary to the actual poasession of any party ; but if 
th.eir opinion is adverse to the rights, of the party in possession, 
they may hold their hands until possessioit has been given up by 
him or recovered in a court of law ; or, where the circumstances 
admit, the valuer or assistaut commissioner may declare what 
rights are appendant or appurtenant to the land or hereditament in 
question, or may declare by any sutlicient description tlie rights 
of the'' owner for the time being of any land or hereditament (m) 
without declaring by name who is the actual owner of such land 
or hereditament. 

1186. All oncroacbments and inclosures other than iuciosures 
authorised by the custom of the manor or otherwise according to 
law made within twenty years before the first meeting for the 
examination of claims are deemed parcel of the common, and 
any dispute or difference is to be determined hy the valuer (a); 
but lands taken for the erection of a schoolhouse or other charit- 
able or parochial purposes are not treated as encroachments (o). 
Lands inclosed more than twenty years before the date of the first 
meeting for the examination of claims are for the purposes of 
tlie Acts deemed ancient inclosures, but not so as to carry any right 
of common or comi^ensation or allotment for or in respect of 
right of common which might be claimed in respect of ancient 
inclosures (p). The title to the soil of and minerals in and und^ r 
these encroachments is not affected by the Acts iq). 

1187. Whore quostions arise as to wluither land included in a 
provisional order and Act is or is not land subject to be inclosed 
within the moaning of the Inclosure Acts, or is or is not an 
encroachment, the valuer, assistant commissioner, and Board 
are the persons to determine the question in the first instance, 
although their decisions may be controlled on appeal in manner 
l)rovidod by the Acta (a). 


may not be bound by tbe section. In practice the asaistant eommimonen have 
always held that n right claimed under it must not be an unlimited right 
(7)1} Inclosure Act, 1643 (6 & O'Vict. o. 116), s. 49. Upon the oons^oticn of 
tbe words of this section (occurring in another Act identical in terms), see intft 
V, Mann n642), 4 Scott/K. 342, 361. 

* (n) Inwsure Act, 1645 (8 A 9 Viet o. 116), s. 60, which empowers the Board 
to direot the valuer to make allowances to encroachers if they consider it just oa 
reaeouable, and also allows tbe encruacher to romove building materials etc. 
Possession of encroachments may be obtained ly the valuer under a 13 of the 
Indoeuie Act 1352. which adopts the procedure of the Small Tenements Beoovery 
Act, 1638 (1 A 3 Viet o. 74). 

(ii) Inclosure Act 1645 (6 A.9 Viet c. 118), s, 51. 

(p) Ibid., 6 * 1 . 

V/) Inclosure Act 1357 <t0 A 11 Vkt o. Ill), s. 3. 

(cQ See TunAr v. Bhmm (1833), 1 Drew. 402, where EiNDnsLtY, V.-C., 
refused to interim with the determination of an assistant commisskmer that 
eertain lands fonned |iart of the lands to be dealt with under an Inclosure Act 
and held that any appeal a|^in»t his de^nntnstion ought not to be made to 
,the Oourt of Chancery, but in manner provided by the Inclosure Acts. Sm 
f. 557, Ibv case vua di«niiss4*d on appeal on the merits, without genng 
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Api^lB, however, from the decisiona pf a valuer or assietant 
commissioner made under ss. 48 and 50 of the Inclosure Act. Powers end 
1845, are ohl^^ given (b) to beraons claiming to be interested in 
the land to be inclos^; and it has been held that they do not 
apply to cases where ^laiid not subject to l>e inclosed has Been A(>i»eaUu 
included in the provisional order and shown on the map aune.\t>d 
thereto. If a valuer, therefore, proceeds to recover possession 
of land included in a provisional order in manner dirocUHl hy 
the Acts(c}, the justices have jurisdiction to imiuire whether the 
land was properly deemed to be parcel of tlie land subject to be 
inclosed, and the occupier is not precluded fsoni objecting before 
the justices that the land was not subject to be iuclosod by reason 
either of its having been included in the map annexed to the 
provisional order or of his not having made a claim to it before the 
valuer (tl). 

into tho question of jurisdiction {Turner v. JBhmire (1853^, 22 li. J. (cit.) 

TGG). See also Ivattv, Mann (1842), 4 Scott (N. li.), GGl, where a niotion was 
made in Chancery after an action at law to restrain the valuer from making 
his award, and it was hold by Sii^DWKLf., Y.>C., that, if a i^ersnii lu 
possession objected to the jurisdiction of the valuer, his duty was Uk state 
his claim ami to state that he was iu possession ami claim that tho mutter 
should not be detonniuod until he gave up possession or until it was rec'oveitul 
from him. Au injunction was granted in that case on the gromul of u misbike 
on the part of tln^u conc^rniHl. and an issue was directed to bo trinl in a court 
of law, but the mutter was ultiuiuioly eompromtsod. In Ue ToHemonth {ICart) 

(18G1), 8 W. il. 33G, application for iiiolosure of a ooiuunm had boon made 
tby I^ord Portsmouth. At the inquiry behire the usHistant conimisHioiier 
oue Paiiridge cluimod tobelord <»r owner of the soil of u large p<»rtion of Uio 
cumiJiOn. Both parlies agreed iu writing that tlio inquiry should udjiuirnoil 
to enable evidence to be obtained. At the adjourned inquiry the asHistunt 
commissioner decided in favour of I^ord Portsmouth, and tho inclosuie 
Commissioners on his re|Kii't issued a proyisioual order stating Lord l\>rtsiiiou1h 
to be ivird of the manor and making an allotmimL t^ htm in inspect 
of the soil. Partridge gave written notice of dissatisfacr ^n and bi ought an 
action iu the Court of Common Pleas against the IncJosui-e CoinuiisHiunerH upon 
a feigned issue, and we action was at issue. A bill filed by Lonl Lortstnouth 
and a motion to restrain Partridge from proceeding with his action was refused 
with costs (Pin-t$mouih {Earl) y. Partridge (18Gt)), 8 W. It. G58) after au applica- 
tion iu the first-mentioned action with the same object to a judge in chumliers 
had been refused. A subsequent rule obtained by I«ord Portsmouth cailling 
upon Partridge and the Iiiolosure Commissioners to show cause why prohibition 
of the inclosure pioceedings should not ir^sue. or why ^e feigned issuo should 
uot be set aside or reformed, was refused. Tho objection of Leid Portsiimuth 
was apparently to the form of the issue and to that the action hail been 

brou^t against the Inclosure Cumufissioncrs, and isd against himself, but, as 
was pointed out by WuxiAlfS, J., he might have avoided all difilculty *by 
becoming a joint defaidant, which he had refused to do, 

{b) Inclosure Act, 1846 {SJt 9 Viet. c. US), ss. 66, 6G. « 

(e) See note (n), p. 666, anfa 

[d) ChiUoia T. YatUden (1860), 3 E. A E. 7, where the justices found tliat the 
land in questioii, which Aas admittedly an encroachment from the ccmimon, had 
been mote than twenty years before the inclosure, though a qucMtioii was 
ittised at the hearing whether it had been sufficiently' feticed off to amstitute 
an inclosure, and aooordinglv decided ^lat the land was aii,^aficient incloHuiw, 
and leiused to make an order for deHvery of possession. Neither the owner 
nor tbie occupiet of the land had apparmtly taken any part iu the inclosure 
nieoeedings, or made any claim nsfore the valuer Uiat the Lmid was not 
•iibiect to be indoead. The Court of Queen*s iieiteli upheld the dreision oi 
the magistrates tbt the land was not subject to be inclosed, on the gruiwd 
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Bkot. 4. 

Powers and 
Duties of 
Valuer etc. 

J)r()Osit of 
b^’Ij^mIhIc of 
<l«tcrmi nation 
ou claims etc. 


Appeal to 
cuiirt of law. 


11S8- Having heard and determined all elaime and objeeticmi»tlte 
vainer prepares a schedufe of them w^h his determinations thereon, 
which he deposits in some public pla^ in the parish (of the inspec- 
tion of persons interested, and gives notice of the deposit by advertise- 
menu and otherwise (e). He also sends to the Board a copy of the 
schedule, and furnishes any explanation or information they may 
require in relation thereto. The schedule remains deposited for 
thirty days, and within that time any person dissatisfied with any 
determination may give notice in writing to the Board of his desire 
to have •the claim or matter reheard ; and in such case, or if the 
Board from the information supplied by the valuer are of opinion 
that any of his determinations have been made without due 
consideration of the legal rights of the parties interested or are 
eri'oueous, the Board give notice of a rehearing before them- 
selves or an assistant commissioner appointed for the purpose (/), 
and the Board or assistant commissioner may award costs of the 
rehearing (g). 

if no notice of dissatisfaction with the valuer’s determinations is 
given within the time limited, and if the Board see no reason to 
have a rehearing of any of his determinations, they are final (/<). 

1189. A further right of appeal by notice in writing to the Board 
within thirty days (i) after notice of the determination of the Board or 
the assistant commissioner has been given to the persons interested 
is given by means of an action to be brought in the High Court 
of Justice either against the person in whose favour the determina- 
tion has been given or against the Board upon a feigned issue, which ' 


tliut thn Acts gave the valuer and the Cotmnissionere uo power to detennine 
conclusively whether the land was or was not an encroachment within the 
uieuuing of the Acts, thotigh it might reasonably have been expected that 
Much n fKtwnr would have been found. The point teat the land was included 
ill the proUHionol order map us land suliject to be inclosed, and that tee pro- 
visional order was confirmed by a public general Act (see Incdosure Act. 1846 
(S & V Viet. 0 . 1 18), 8. 32), does not appear to have been taken. Aa to this, eee 
(’i>ok V, AftfrAum Cotnmm Ootuervatori, [1901] 1 Oh. 387 ; CkiiUthunt Common 
Cfmtrrivftir* T. Newton (1887), reMrted [lOOlj 1 Oh. 389, n., both of whi^ caaee 
decided that a scheme under tee Metropolitan Commone Act, 1866(29 ft 30 Viet. 
0 . 112), when confirmed by Act of ParLiament, ia eonoluaive as to the limits and 
extent of tee common, and that as owner of land indudod therein cannot 
successfully assert his title thweto. 

(e) See note (A), p. 533, ante. 

(/) lucloeure’Act, 1846 (8 ft 9 Yiot. a 118), a. 66 ; see next note. 

Iff) Ibid., a 69. The vaVier is also empowered to award costs of a claim or 
objection imis sees fit {ibid.,*. 48), teough in praetiee this is iwely, if ever, 
done : and he anay alao pay tee expensee of any witeesoee or of the pradnotion 
of any surveys, maps, or plans which he may Muire for his inlormstimi and 
guidaaos, slha not for tea benefit of any perwn interested, sad these expensw 
aretobsdeoiMdpartof the expenses of tee inckMunr(i6ui.). If the rehescisg 
before tiie Board or an assistant oommissionsr is a substantial rehearing, tes 
Board nsuslly direct another assistant omnmiaaiooer to hold it; birtif thapairtias 
intend to osn^ t^e cue to the goarU end eo infonn tee Bo^, fham een be a 
formal rsheai^ before the aaae assiatant commiseioner, at vhkiiito sridoice 
is ciiued in sai^dct cf tea wpcal, and the detormination nt tee vahiar ie 
affinnsd. ThspwtieeamteHitoapcaitiaitopiQaeedtoteenexteisae. 

(A) JhUL, s. 48, , r- —w 

(4) It is esssntial teat notitoof dissstiefactiiim he gifen irithin the ttane named 
V. Senape (1849}. ]8<h B. 609). . 
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is to be tried at tiie anises for the county iu which the land is 
situate, the issue or issues to be settled by the proi>er oihcer of 
tdie court ius the event of dilute between the parties (k). 

The costs of tlie action abiae the event of the trial (l). If the 
parties prefer, they tnay submit the appeal* to arbitration. ITlio 
submission is irrevocable and binding upon both parties, and lliu 
Board may require each party to give security for the costs of the 
arbitration («n). * 

If there is no notice of appeal or if the appeal is not prosecuted, 
the determination of the Board or of the assistant commissjoner is 
final and conclusive (n). ^ 

Actions are not to abate by reason of the death of parties (o). 

a 

Scb-Seot. 3 . — Sale of Small Uomnumi utulfr Fifftj Acrtt (y). 

1190. After the claims have been finally determined written appli- 
cation may be made to the Board by persons representing at least 
two-tliirds in value of interest and two-thirds in number of the 
persons whose claims have been allowed to authorise a sale instcuul 
of a division of the whole of the land included in the provisiunaJ 
order if it does not e.Yceed fifty acres, or of any portion thereof not 
exceeding fifty acres, and thereu^wn the Board may, if they consider 
the sale would be expedient, make an order accordingly (q) ; and 
the land may he sold in the same way as land sold to raise tliu 
expenses of an inclosure (r), but with this exception, that before a 
sale is made it must be approved by a majority of the persons 
AVhose claims have been allowed present at a meeting culled by the 
Board for the imrpose (s). 

119L When the sale has been effected the Board call a mooting 
of all persons whose claims have been allowed to determine how 
any surplus of the purchase-money after payment of the expenses 
of the inclosure and the sale is to be approprii. ted. Besolutioiis 
passed by a majooity in respect of interest of the persons present at 
the meeting may decide that the surplus may be appropriated to 
the endowment of schools, the construction or maintenance (>f 


(A) For a fortn of foigued iMoe, see' Uoud v. Powu {Earl) (1863), 4 B. & B! 
483, if the action ie brought agaiiwt the Board, the persoD in whrjM favour the 
determination hue been prm may, if ho •deeiree, be made a joint defendant 
(fie /'orftineirtfcf Earl) (1861), 9 "W^- t, * i • ,•« j , 

^ -r ■ A ^ 1 U.I /O & n A 1 1 ■ m Tf i.Viia Vvlait'iftiT 


w j uaji|^aj*va«ii 

(m) InbluauFe Act, 1843 {t &9 Viot. o. 118), e. 60. • 

(n) Ibid^ a. 37. 

(0) Ibid., a W. • . . , . . , t, i , 

(p) Thie » a power which can now nnly be exeronod, and it wul be only 

iwoessarT to M briefly with the ncovkume relating to it. 

fa) Xurioew* Act. 1882 (13 * 16 Viofc a 76). e. 4.* The oone^tot perwne 
wmm fo n fw t woold be required to the eale of an allotment ev peart en allot- 
T fif inchMura expeniss is also lequired ; tee Xnaoeum Act, 1843 
0 « 6 Viet. e. 116). e. 164 ; and p. 383. jmt. 

1*1 ^oei^Aieri632 (13 * itfTiet. «, 7^ e^4e 


. Soot. 4, 

Fowenaad 

Do&nof 

YidttUretc. 


Wlifn Hale 
uiuy bo iiuule. 


Application 
i)( procec<l«. 
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SECT, 4. bridges, highways, schoolhouses, drains, wulercourses, or any other 
Powers and works or objects of public utility (f), or that it should be apportioned 
Duties of among the persons interested (a) ; but any resolutions have to 1)6 
Valuwetc. confirmed by order of the Board (6), and if the Soard vary or 
disallow any resolutions, they call a. second meeting, presided 
over by an assistant commissioner, at wdiich 'the resolutions may be 
revised or rescinded and new resolutions passed subject to the same 
conditions as before. If the Board disallow the resolutions passed 
at tlie second meeting, or if no effectual resolution is passed at 
wither meeting, the surpliis must be expended in aid of the highway 
rate for the parish or parishes in which the land is situate (r). 

Award. 1192. The incloaurc proceedings are then completod by an 

award, framed by the Board or assistant coinniibsionor in tlio 
manner and with the formalities required for a final inclosure 
av\ard(//), in which, after reciting the sums allowed and paid for 
expenses incurred in and of and incident to the inclosure i)roceed- 
ings or the sale of the land or the improvement thereof for ilie 
jHirpoKOH of sale or otherwise, the appropriation of the surplus in 
i»ne or more of the modes above mentioned is awarded and dirocled 
The award when confirmed is unimpeachable (./). 

Si:m-Se(T. Futvfii cli\ 

WorkH of U93. \Vli«iro the intention of the jniilies who obtain an 

im|iiuvciucu(, ini’limuro oitlor for a sinall coininou ia to enable a !>ale tliercol lo 
he carried out under the procedure eluted in the preceding euh- 
hcction, uo works of drainage, road-making etc., are as a rule. 
re(]uircd ; hut in must cases of iuclosure there is a considerable 
amount of work of this description, which may or may not have 
been decided on at the meeting called to appoint the' valuer and 
umhodiod in his instructions f/A. 

^Vhen the persons who will be entitled to ha\’e the common 
divided uuioiig them have been ascertained, and the extent of their 
respoctivo rigiits has been determined, the valuer protteeds to 
execute such works of drainage, road-making, exchange, and general 
improvement, as the circumstances of the case may require, to 
enable him to make convenient allotments when the land ia 
divided among the persons interested to be held in severalty. 
His i>owei's under the Acts are extensive, and it is not possible 
within the limits of this article to give more than a short reference 
to each of them. He is of coarse bound by the instructions which 
ho rec6i\^8 on his appointment, crVhich are passed a])d confirmed 
during the jirogresH of the iuclosure (/i). 

(/) Inniosure Aot, 1852 (Id & 1(> Vict c. 7f)), «. 4. 

{( ti ) Inclosure Act, 1859 (22 & 23 Vict. c, I.*)), s. 9. The procedure is similar to 
thutTelatiiig to rompeiu»atiou monevs; fin»e p. 49T, 

{It) Inclosure Act, 1852 (15 & 16 Vict. c. 79), a. G. 
fc) Vduf., 7, 8, 

(<0 See pp. 585, 586, po$L 

(<») IbitL^ a 9. ,, 

(/) 10 , 

{</) See ]>. 548, ante! 

(h) A oowmitU'e i? often ap|)oint<Hl by the person** iu terested to coneult irith 
the Toluer as to matteie ariaittg dmtr.g the pfygreu of the tncloeure. examiiie 
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1194. The valuer raay» consistently with his instructions set out 
and make, enlart^e, cluanso, or alter tlie eourse of, and improve 
common ponds, ditches, or watercourses, embankments, tunnels, or 
bridges, both ili, through, and over the land to be inclosed and old 
inclosed lands in the parish or neighbouring parishes, as ho may find 
rmcessarv, making coni|)ensation for any damage done and obtain- 
ing the consent of persons interested in any land interfered with 
which is not part of the land to be inclosed (/K Except to obtain 
or improve an outfall, such consent is essential before diverting a 
watercourse. For the purposes of obtaining or improving an 
outfall he is during the progress of the inclosure decincil the 
person interested in the land to be inclose?! under the Land 
Ihainage Act, 1847 (lc\. Expenses incurred by him are expenses 
of the iiieiosure, and the expenses of subsequent maintenance and 
rei)air arc borne as the valuer directs in his award (i). They may 
he directed to be raised hy ruLo (7). 

1195. 'riie Land Drainage Acts, which are also under the 
adininislrntion of tin; l>oard of Agriculture and Flshories, provide 
nu-jins tor liio o.'lalilishincni. local iiv]uiri(*s ludd hy direction 
cf the Ihmrd and an order of the Board njade thereon authorising 
the exoculinn of the. necessary works, of a Hcheme of ilrainage 
over a distriet with provision for the eoinj^uLory purchase of hind 
I'lMpured fora pumping station etc, and for compensation to pmsona 
atiheted by tlm working of tlie sclHono (nt). 

Apart from the powers ci)nferred by such a sclieme, a valuer is 
|iot einpowTicd to oveiload an ancient drain flowing tlrrough 
common lands f^’orn another fown.^hip and llierehy to obstruct the 
ilrainage of lands in that other township to tlio damage ol the 
owners (n). 


the cliiims niakf oInVrtions where uecessuiry, a»ei i^aonilly af*t in the 

iuloie»!!l« of the whole b<t'.ly- Where the to ihjiilt wi h j.s of Urge 
aud the various iutnreeiU are valuable, the progress of the iu.:lo3ui'o may boiiiuch 
facilitated by such a course. 

(f) Inclosure Art, (8 & 9 c. IIS), s. SI. 

(jC*) 10 & 11 Viet. c. 3S. See Inclosure Art, 18.>2 (15 Sl 16 Viet. c. 79), s. 2. 

(V) Inclosure Act, 1®I8 ^11 & 12 Viet. c. 99;, «. 5.* As io tho rate, secj j>. 567, 
5S2, poAf. 

im; This subject is dealt with under the li*le ^Sewers amj Dkaixs. 

^ n) Diiwa^fn V. /^i ic r ( 1 S4 T ; , 5 llaro. *415, wl^^- 1 w the powers under IncloMire A cts, 
to- (.ontra.<^ted watb powers uudor public general .\oU, aie ilhistmted, und ina\ ho 
stated fi8 follows : (I) Where an Act of rarlianiSut empowers certain person* ’*> 
deal with their own pro]>erty or with ^iroptwty in a <%rtain jilftce or distnvl or 
d<’fiia‘d b}' a rerUiin description, and does not by exj>re?»» words or by iiee(>*i*KA v 
impHcation import that the LegislattU'e intended to alTcct the riglit^ of oth« r 
iiersoiis in other jn' 0 |x?rty, cotirto of law do imt ciitistruo were gfyiKj^vil 
lu the Act as affoctiug the rights of strangfws in proyssrty wot with»»i the 
th'senption of tliat with w;liich tm Act expressly piirivnlB to deal. (2) WhMher 
an Act is to be a public Act, biading on all the King’s subjects, or irier«l 3 * a 
private Act de{>e&ds ujhhi the nature and aiibstaric^; of the (;ase, and iMit upon 
the technic^ oonsideration whether the Act does or (Ws not conuin a clause 
declariog that it shall be a public Act As to the stibjcct of ^ construction of 
Indkwure Acts, compare OuUoimiyr, Lfrmdon 6V/rpor^///cn (1806), L. IL 1 II. L 
CH ; A*-0. V. LHntmith liural DUiriU Council (JIKH), 86 Ti. T. ii22. 

Aft awurd made iind^ an early Iiicbieure Act (1773) directefl that rerUiiw 
publK draitis act cut under the award were to be kept in repair by the owu«:»ik; of 
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SMT.f. 1196. The valuer ia also, consiatently* with his instructioas, to 
Powers and set oat, make, and widen public roads and ways over the land to be 
Doties of inclosed and to stop np, divert, or alter roads or ways passing 
Va luer etc, through the land or through old inclo8ureB(o) in* the pariah (p). 
Public roadi The consent of the county council or other highway authority will 
unU ways, be required in the case of main roads (q). " 
stoppiitK and Before any public road or way can be discontinued, diverted, 
alteration of etop^ed up, or altered, the valuer is required to affix a notice at each 
roads, question stating the date from which he intends 

to close or divert the road, and to give the same notice by advertise- 
ment /or four successive weeks, and on the church door for four 
Sundays ; and from the day named the road ia to be deemed closed 
or diverted, as the case may be, unless any person gives notice of 
appeal to quarter sessions within four months after the first 
Sunday on which the notice is posted. Fourteen days’ notice of 
the appeal must be given in writing to the valuer, stating the 
grounds of the appeal, and the appellant is confined to the grounds 
stated in the notice. The appeal is hea>'d before a jury, who are to 
determine, first, whether tho road ia unnecessary, and, secondly, 
whether tho proposed alteration would be beneficial to the public 
and without injury to the appellant. If either question is answered 
in the affirmative, the court dismisses the appeal and awards 
costa to the valuer ; if both are answered in the negative, tho appeal 
is allowed, and costs, at the expense of the inclosuro, awarded to 

the lande indosod acconling to_ an acreage rate, and that direction had beou 
acted on for eighty yoare ; but in IRdl tliero was a presenliiicnt that the drains 
ought to be widenmt and an increased acituige rate made. There being no 
evidouco of liability to rot>air ratimie U-nniv or by rousun of benefit aC'Tinug to 
tho inclosed lauds,' and the Inclosure Act directing that public drains etc. sot 
out under the award were to be repaired in the same manner as other drains iu 
tho township, it was hold that a presentment impohlng the increased liability 
solely on tho owners of lands inclosed under the Act was bad {Diglitt y. IPybe 
(ISfiT), .S6 L. J. (Q. B.) 307). 

A landowner who is directed bv an awaiil to keep a 'public drain running 
through his land clean and of sufbeient depth and breadth to carry off the water 
intended to run through it ia nut responsible to an owner above who throws an 
increased burden on the drain by an addhioual drain from his own land {Sharpe 
V. Uaw'Ofk (16-I4), 8 Scott (S’, a.). 46). 

(o) These do not neoeasarily mean old inclosures from the common or waste, so 
that the power of the valuer extends to stopping up or diverting any road or 
path through auv inolosed lands in the pansli, and not merely through old 
nicJosures or intakes from the common {Homh) v. Silvester (ISsS), 2« ^ B. D. 
797, C, A.}. To make a new lood tixre^h an old inclosure the valuer must 
make atsengements witlrthe owner. Inis may he done by giving the owner 
other land out of theweste of equivalent value if he is a' person interested; 
but a. 66 of the Xndoenre Act, 1846 (6 A 0 ^ict. o* 118), whtoh provides for 
the expeases attending the purchasing of the soil of publio roads and waya 
heuq; 'part of the expenses of the indosure, would authorise a purdutse of 
laud for the purpose. 

{p'f IM., a 62, The fonnariou of new roads is frequently referred to ia the 
provudoDel order as one el threMntory provisionafor the borefit of the aosh- 
Morhoad {see |). MS, oafel; and occasionaUy the formatm ol a partMm h]|. 
WWl is ei^reMiiy.Tefemd to m a conditioa on which the hwlonne ie muted. 
The practice is tot the vtHtwr when he has examined or surveyed the mads to 
pnmao a scheme of new rcedfc («ade to he stopped or divertM, feotways tos., 
aDasahfnitittoaineetiitgafthepmonsiBtsrieted. - 

(fyih’dr See title Hibs#4vb. ^ 
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the apiwllant. If the npp^ ia made by the snmyor of highways 

by Erection of the pariah eonncil or of inhabitant rate^^yera at a Ftfipnf aad 

meeting for thq purpose, bis oOats and any eosta awarded against 

him are paid out of the highway rate (r). . T Moer etC. 


9 • 

1197. Non-cempliancft %vith the rec^uirementa of the statute in Bffootof 
force at the time of making the award will render inefTectual an award f 
purporting to stop up a road or path(«), unless it is merely a priVate ’ 

road or path (a) ; but where time has elapsed from the execution of 
an award, and the subsequent user is not inconsistent with the terms 
of the award, tlie requirmnonts will be presumed to have been 
complied with (h), * 

Where«a road is stopped up by an award a claim to have acquired 
title by user under the IVeseription Act» 1832(c), cannot go behind 
the dale of the award, though there lias been user of the same 
nature both before and after the award, and such user will not rebut 
the legal presumption that the award was jiroporly inadefflf). 

If a road or footpath is properly stopped up in one i)ari8li, the 
fact that a continuation of the road or footpath in the adjoining 
jiarish is thereby made a ad de me does not invalidate the award or 
justify a trespass (c); and the remedy of persons aggrieved is by 
ap])eal to (juarter sessions (/). Such a case is different from one 

(r) Inclosuro Act. 1 vS4r» (8 & 9 Viet. c. 1 18), sa. 62 — 64. Tho parish council tnkos 
the place of tho old vostry (Loc4il Govoniment Act, 1894 (56 & 57 Viet. c. 73), 

«a. 6 (1) (a), 13(1)). Uridir tho Inclosuro (Consolidation) Act, 1801 (41 Goo. 3, 
e« 109), s. 8, and Acts incorporatini* that Act, an oHor of two iustices was ro<} aired 
before a ix>ad passing tlirough oUl inclosuros Ofuild he cloEH^d. As to tho cotisffnt 
of the two justices and stopping up woys under that Act, see Loffan v. litirUm 
(1826), 5 IJ. & 0. 513 ; R, v. Dfpwmhirf, {Marquis) (1836), 4 Ad. & Kl. 698 ; Tharkrah 
V. Srymoiif (1832), 1 Or. & M, 18, which cases are now of value mainly hi show 
that, if a road or footpath through an old inclosure is not validly stopjjod up, a 
continuation of the road or footpath which might have tom stopped up anil is 
not set out as a road or footpath in ^e award will remag) 0 ]^on also. 

In the case of Htraighbuiiiig an existing roati and so making a Hmall divorsioii, 
the consent of the juStieos is not requisite, and the parish is liable for the 
repair of the roa<i {It, v. Cruklath {Inhahifant^) (1850), 14 Q, B. 735; R, v. Kani 
Naybourne {Inhabitants) (1859), Bell, 0. C. 135). 

(•) Ilarber v. Band (1821), 9 Price, 58, whore a, right of way over an old 
footpad omitted from an award map under the Indosure (ConsoUdation) Act, 

1801 ^41 Cieo. 3, a 109), was pleaded os a defence to an action for trespass, ami 
it was hdd that nothing sliort of an order by two justices would extinguish a 
right of way. * . 

(a) IfAfto V. /festaa (1818), 2 Moore (0. r.), 23. 

(5) Manning v. EoMtern Counties BaB* Co, (1843), l^M. & W. 237, where an 
award, purporting to be made by tho order and with the consentof two iustices, 

• stopped up a public fbototh; no order was found with the award, but the 
subsequent enjoyment of the^land was not inconsistent with the award, and it 
was held that the awardandstatemeiitisinit wwpHmB fameoyidmco it compli- 
ance with the requirements of the Act* ISoin WUliamsy, KyUm{\Hb9)^^ H. A N. 

357. £x/Gb«« no order of the justioes was recited, and there was no proof of its 
having been made; but for twenty^eiglityim after the date of the award a mte 
had b£»u plaead aeross the road m and ^le road had not been used by 

eanuuMS. sad this was held to amoniii to a presumAion that the older had, 

beunotoiAed. * 

t 28t3Wilt4,e.71. 

BMsn V* Tittegnm), 1 F. AF. 8811. 

Bunm V. ffar4wieks (ICM). 1 H. d N. 49. 

I Jbid.; IndbsimAct, 1845 $d9Vict.c. 118).s.«^ 
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where an attempt is made to do an entire Ihiug which fails as to part 
for want of jurisdiction and therefore fails as to the remainder (g). 

A notice of appeal against a noticto by the valuer to stop up a road 
is good although the, notice of appeal extends only to a part of the 
road which is intended to be stopped uf^ (h\, 

All private or occupation roads or ways over, through, or upon 
the lands to be inclosed w'hich are not set out in the valuer’s award 
are for ever stopped up and extinguished (/). 

The Retting out of an occupation road by the valuor raises no 
presumption an to the o\vnershi|» of the soilO). 

1198 . The public carriago roads set out by the valuer are to be 
fenced on both sides by such of the persons interested and within 
such time ns he shall direct, and the valuer is to niake and complete 
tho new public roads and ways in conformity with the provisions 
of the Highway Act, 18115 (A:), as to width. 

The Board have power by order to certify that it is not for tho 
public convenience that public roads or driftways set out by the 
vainer should be fenced or made of hard materials ami certified by 
justices, and in such case any liability to repair imposed by the valuer 
does not involve a liability to convert the road into a fenced road or 
into one made of hard materials (/). 

Before a public road set out by the valiuT can become a 
highway repairable by the parish or highway authority a certificate 
must be obtained from two justices for the county or otlier jurisdic* 
lion in wiiirh the lands are sitnute that the road lias been 
Bufllciently formed and completed, and buch certificate is at the 
following quarter sessions tiled as of recoril by the clerk of the 


(;/) As ^vh«ro a roud wna throup-h ini.KmoiI iaiuiH aiul through a 

wasto, thoro Ixung iio jurisdiclioti to atop tho road thnuigh the iiudosed lauds. 
Hiui it wua hold that the road through the waste renmiued opeu {Thuckruu v. 
Se^/mour (18H2), I Cr. & M. IH). ^ 

^/*) ii. V. llttntiugiiofiMrv J HHtkes (l*SCo), L. R. 1 (i. B. iiU, where the question 
whether the fact of allowing such an ap]>oal may or may not result in the 
whole mad being kept open is also dealt wath. 

fi) luclosuro Act, lS4d (8 & 9 Viet c. 118). s. G8. This section is conclusive, 
ana the award of the valuer, which does not set out such a road over the comnum. 
stops it up although it may have been enjoyed for forty years {Turner v. Vrunh 
(1S79), 4 App. Cas, 221; HMm v. Tilley (185!*), I F. k F. C;>0). Hence 
)t in important, where any occupation rf»ad or right of way over laud to 
)>6 inclosed has been enjoy that a claim for it should made to the 
valuor. ft 

, {j) {InhaluiantB) (l$3o), 4 Ad. k El. loG. Formerly a right of 

way could not be i^tned by prescription against the Crown ; see flat'jter v. ' 
Chnritftourlh (182d), 6 Dow. & Ky, (k. b.) 572, where twenty subsequent years' 
user of a^ablio footpath which had been stopped up under an Indosure Act was 
held not to show dwication to tho public iu the aWuoe of any consent on the 
paii of the Crown, there being also the objection to a presumption of dedication 
that the land had been leased- for sporting purposes, and that a lessee cannot 
dedicate ( irood v. VM Qi822}« 1 Dow. k Ry* (jc. B.) 20). But now as regards 
rights of way which can ho jptined under the Prmriptkm Act, 1882 (2 & 3 
Will. 4. c. 71), tKb Crowu and a subjeot are on the same footing {ibid,, s, 2). 

(A) 5 AG\ViU.4,o. 5iK 

(/) DkcltMure Act, 1854 {17 k 18 Vict. o. 0T),s. 9. The provision was intended 
tn apply to mountainous and other districts where the land would probably 
o^uUuue to be used se .Nheepwalko. 
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peace (m). When this certificate has been given the parish is liable 
to keep the road in repair (n). If the road is not completed and 
taken to b; the public, it mify cease to be a public road after a 
lapse of years (o). 

Ild9> Where a road is inclosed between fenoes, the whole of* the 
space between the fences is as a rule, and in the absence of rebutting 
evidence, deemed to have been dedicated to the public (p). * 

But if the road passes over a village green or open common 
where there are no fences, the right of the public is as a rule 
restricted to the made road (q). * 

1200. The soil of Uie roads set ouk undor an iiiclosuve award 
remains in the lord of the manor where the soil of the common 
before the inclosure belonged to him, unless his right and interest 
in ^ho soil has been compensated by an allotment (r) ; but where 
such an allotment -has been made to the lord, the ownership of 
the soil of the roads is in the allottees of the hinds on either side (s). 
The fact that rights of pasturage over a road are given by an 
Inclosure Act to the adjoining owners does not transfer the 
ownership of the soil from the lord of the manor to them (a). 

(m) IncloBure Act, 1840 (S A 9 Viet 0.118), s. 87. This ro(]uiremcii)t is 
always attended to by the 1h>ard, who reejuiro the production of iiio certiticate 
with ref<Meuco to any toikIm or footwi*ys set out iu tlio award before it is 
cuntiniUHi. As to raising the question of n direction in an award being ullm 
t ires when it ha« \x*en aeb^d on for many yoai’s, see v. Titmiuorth Itural 

J}istrirt Cottttcii (1901), Ho li, T. 19l». 

► (/f) Jnclo-suro Act, 1845 (H A 9 Vict. c. 1 KS\ «. 07. See v. AVewcA (1879), 4 

U. it lb 5U7, 0. A,, uuA *Shen'}tgha)n Vrhon Ih'strrt Vuutnil v. I/ttlsey (I9U4), 88 

j. p. im. 

(o) See (7uLiU v, Maxse CarvltM:) (bS7o}, !.. R. 8 0. V, 704, where a 

road forty feet wide had Inioii set out as a public mul under an IiieloHiire Act, 
but, the evidence proving that for forty years it had nover been completoii or 
used as a public road, a plea of a public right of way u defence to an action 
of trespass was not sustiiinf^]. 

(p) Turner v. likujiviKid Iliijhway lharti HSTO), L. K. 9 Kq. 418, where a 
public road had been B(»t out in the award of tiie width of fifty feet, but the actual 
soodway was only twenty-live feet wide, and the spaces on each side were over- 
sown with gorse, and it was held that the right of the public was to 
have the whole kept o]>oii and free from obstruction. So in R. v. Wright 
(1832), 3 B. & Ad. ^1, where a private road and public footpath were describeil 
in ai' award under an Inclosure Act os twenty*four feet wide, but were, in fact, 
set out of a width of sixty feet, though only the middle was used for carriages, 
the jury were directed to decide whether the whole road bad been dedicated 
to the public, and liord Tenterdbn, C.J., apiu'ovod of the direction to the jury 
and of on affinnative veidiot found t)y them. Coiilpare StM v. Htudim Urban 
putrid Ctmneil (1899), 81 L. T. 405, C. A., for a case of rebutting evidehce; 
and for the circumstancses to be taken into account, see Belmore (CouiUm) v. 
Kent County Ccuncif, [lOOlj 1 Ch. 673, and other oases therein refolded to. 

(q) Eadcn Richmond ffighway Board (1871), L, R* 7 Q. B. 89. As U> the 
presufiiption where there is an open common on one side of the rood and a 
nanow strip, bounded by a hedge, on the other, see Evelyn v. Mirrielees (19(K)), 
17 T. L. B. 152, a A. 

(r) T. Buekiseon (1843), 11 M. & W. 827. See R, v. Rost Mark Tithing 
(MiahUanU) (184^, 12 Jur. 332, and oompare R^ v. Edmonton {Inhabitante) 
(1831), 1 Mood, ft B. 24 ; R. v. Wright (1^21 3 R ft Ad. . 

(«) Beaveroon r. Peterborough Rural Vietriet Courrcil, [1901] 1 Ch. 22, following 
Baighw. WeU, [1893] 2 U. B. 19. 29, 0. A. 

{a) Hooper v. Bourne (1877), 34^ B. D. 258, C. A. ; A. V. Uotfield uhalnUintei^ 
(1835), 4 Ad ft El. 150. • 
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Where an allotmont u;u]er an Inclosnre Act abuts on a road witb 
a roadside strip the presumption that the |trip belongs to the 
adjoining owner is robutled (b). * » 

lj201. The valuer also sets out private or occupation roads and 
ways for the use of the i)ersons interested and such private roads 
1 ) 1 * ways for the use of persons interested in other lands as may 
Itecon'ie necessary in consequence of the alteration of public roads 
and ways ; and the expenses of setting out, forming, and com- 
pleting such private roads and ways may bo treated by the vainer as 
expenses of the inclosure, or be may direct them to be borne by such 
of the persons inlercst-ed and such of the persons for whose use they 
have been set out, and in such shares and proportions, as hb thinks 
lit. The niiiintenance and repair of private roads and ways is 
provided for in the same way. The owners of the allotment^ or 
lands who will l>e benefited by or use the roads are generally the 
])crson8 on whom the burden is thrown. The valuer may also 
direct In whom the grass and herbage on such roads and ways is to 
belong, but in the absence of any direction the grass or herbage 
belongs to tho owners of the soil of the adjoining lands on either 
side as far as tho crown of tho road(c). 

Where private roads or rights of way are set out under an inclo- 
sure for the benefit of certain persons or the owners of particular 
lands without any qiialitication, such persona are not confined to 
access to tho lands in respect of which the right is given for the 
purposes only for which the right was required at the time of the 
award, although the use to w'hich the right of way is subsequently 
put may increase tho burden on the land over which it passes (dj. 
in the absence, however, of such an express grant, the burden on 
land over wliicb there is a right of way may not be increased (e). 

A provision in an Inclosure Act that certain sjMicified lands are 
to bo allotU'd to an individual in lieu of his rights in the land to 1^ 
inclosed, r.o., as in the case of a lord of tho manor, does not preclude 
tiie valuer from setting out a private road over such lands for the 
use of persons interesied in other allotments if he finds it desirable, 
or preclude the Board from directing the valuer to set it out after 
objection has been made (/), 


(i) Otry V. litdmnn (1876}, 1 Q. B. D. 161. 

(r) Tncliwure Act, IMS (8 & 9 Viot. c. 116\ a. 68 ; InoloBUiv Act, 1648 
(1 1 A* 12 Viet. 0 . 99), s. 4. It would Mem that tbo vainer has no power to order 
a piirieU oi-|ownaltip to repwr pthrato roads \,R. v. (Sitowy/mm {IniabiUmf*) (1794), 
6 Term Bep. 20; it. v. Jlirhardt (1800). 8 Term Rep. 634, oases nnder early 
]nol««ure A^ta) ; but it may appear from tbe tenna of the award that aa * ge »uat 
a townsbip a road is made a public road, thougli notaxpresMyaodeaeribed (if v 
Cutt AW/tott {/HhoMamU) (18116), Deara. A B. 74^ H a road ia paitiy art out 
thtoueh land over wbieh urn Oommissionera had no power to ma^e a rood, th* 
award is bad aa to the whole road (ibid.). 

(rf) .VemsuMMN V. CmUoh (1877). 6 Ch. D. ISS, 0. A., where land whtoh wu 
agiirailtural land at the tips, of the award bwame boildiw land: Fintk v. 
OVwtf Rail Oo. ^879), 6 D. 284, Where n railway oonpany 

aomued land to whiidt a of way ovnr ofter hmda had been ahren' nnd 
ottut a mttle pen for the uaa of cattle to he oonveyed over their line. 

(c) See Wimbledon and PuRut Commons CunsermUan v. JRwo* (1878), 1 €3l D. 
862, C. A* t IJarris v. Flotoer (iftOi), 74 L. J. (Ca.) 127, 0. A. 

(/) (imbb r. Inclosnre Ommimimm (1863), 13 C. B. (N. A) 806, Ex. <Ji|, 
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UOd* For tile protection of all fenced roads set out by the valnttr 
while the hedges are growing grazing tiiereon for seven years 
after the date of the award is prohibited (jt). 

1203. The valuer may,^ and fluently doos, provide that the 
expenses of maintainiag and repairing private roads and ways*and 
also the expenses of repairing, oleansing, and maintaining comtnou 
ponds, ditches, *~watercourBe8, embankments, tunnels, and bvidgos, 
are to be raised by a rate, the persons chargeable and the propor- 
tion in the pound which each is to pay being specified iu the award. 
In such case a rating officer is appointed at a meeting called by the 
Board of the persons liable to the rate after the award is completed ; 
and suQh officer is intrusted with the maintenance and repair of 
the roads, watercourses etc., and is empowered to make and recover 
the necessary rate. Provision is also made for an annual meeting 
to appoint the rating officer and give him instructions (/<). 

The rating officer makes a rate for such a sum as the majority 
in value of the owners of lands subject to such vale proseut at a 
meeting think fit, and the amount of the rate is apportioned 
among the owners in the proportions directe<l by the award and is 
payable to the rating officer on demand. If not paid within 
fourteen days after demand, it is recoverable by distress ; and the 
demand or distress may be made of or on the oceu 2 )ier of any such 
land as if the occupier were the owner liable to the payment of the 
rate, and the rate may be paid by the occupier ; and the amount so 
paid shall be deemed a payment on account of his lent, and shall 
be allowed by his landlord accordingly (i). 

1204. Allotments are to be inclosed, fenced, and ditched, and the 
fences and ditches subsequently maintained and repaired, in accord- 
ance with the directions given by the valuer ; and if ho finds that 
any person has more than his fair share of fencing to do, Vie may 
order a sum of money to be contributed by ati;» person liaving loss 
than bis fair sbiyre of the work, to be paid as directed by the valuer 
and to be recoverable as penalties under the Inclosure Act, are 
recoverable(/c). If an owner of an allotment makes default in fencing 
etc., anyotWowneror occupier aggrieved may servehim withanotico 
of his intention to do the work if not complete within three months 
front tile date of the notice, and in default may do the work and recover 
the expenses from the defaulter, bi4 without prejudice to any other 
right or remedy he may have in respect of the neglect to make the 
fence ot ditch or of any trespass of dailiag^occasioned thereby (fj. ’ 

The same qnattion SKM» ia^ <3*ru66 v. Brown. (IWS), ] P, & P. which* wa« 
eu ectioiii for trespaoa agMiist the valuer. As to the eSeut of ttie award ou 
private toads, see ^ Ml, akte. * 

(a) Inoloenie Act, 1844 (8 A 9 yiet e. 118). s. 100. 
la] ludoeoie Aet, 1918 (li ft 12 Viet & 99), ss. 4—7. 

Tffid,, s. 7. The rating ofihwr mast follow the remedy prescribed cw the 
Aet and newer by distreee only ; be oaanot bring aa action {Duubi/ v, Wutttm 
(1677), 48 Lb J. (W, 0.) nV) ; the powats of the vidui* for roeovuy of ratae inado 
W him an wider; Men. 483, ptof. • . 

(k) lodosonAiot, 1844 (SftOVlote. 118), e. 84. PensltiM uoaer the Actsie 
noeveraUe In dirtnes aftsM an mder of jneticee (Hid., e. 189). 

g) beloMinAet, 1848(11 ft 13 Vide. 09), B. 13. U a question arises as to 
ibe mlBcieitoy <d a fence, the dnlBcienoy is a matter at fact IM a iury to decide 
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The Board may hy order dispense with 'the erection of boundary 
fences and direct I lie ailotuicnts to be distinguished by metes and 
bounds ; but any person interested dn an allotment may at any 
time fence at bis own expense (m). Such allotments while remaining 
unfenced are to bo subject to tlie provisions of the Inclosure Act, 
1845, relating to regulated pastures in such 'manner as the valuer, 
with the approbation of the Board, shall by his award direct, and the 
ownefs are to enjoy such rights of common by reason of vicinage as 
they were entitled to before the setting out of the allotments (n). 

• Sub-Seict. ‘K — CoiUf^tfion of Land into Ilfyulaied Pasture^ 

1205 . liG.sides the' power of persons interested in a common for 
which an Iriclosnre Act had been obtained to have part or the whole 
(not exceeding lifty acres in either case) sold (<>), provision was made 
for the whole or part of a common being converted into a regulated 
paftiiire, if, during the progress of the inclosure, persons whose 
interest exceeded one lialf oE the total value of interests so desired(pb 

1206 . The Inclosure Commissioners were empowered at anv time 
before the report of the valuer wn^ received by them, on thcapplic 4 i- 
lion of pei.^ons rnpro.seiiting more than one hjilf of the value of 
inbaests in land of wliieli an inelo.snro had been authoriaed, to direct 
iliat the land or part Uiereof shouhl be converted into a regulated 
pasture to l>o sUadied ami depastured in common by tlie jiersons 
interested tluu*ein in proportion to I heir rights and interests as 
(lelormined on the examination of claims. If part of the land only 
was to be so converted, the valuer was, subject to any instructions , 
given to him, to ascertain and set out the part to be used as regu- 
lated pasture and to direct how and at whose expense it was to be 
lonced and divided from the residue of the land ( 7 ). 

He was also to ascertain and allot the number of stints or rights 

V. Arttinon (1822), 1 B. ik C. 70 (a case under the Inclosure (Consolida- 
tion) Act, I SOl (41 Geo. 3, c. 109)), whore it was held that an old ditch or drain 
was Bufficimit). 

A grant of oonyhold land inclosed from the waste, coupled with evidence that 
tho fences have been maintained hy the grantee, affords a presumption that the 
grunt was made subiect to an obli^tiou on the part of the grantee to xnake and 
Tiiaintaiu a fence to keep out the commoner's cattle, and consequently that he 
wu}. bound to fence against the ownei-s of adjoining allotments after inclosuie 
{Harbor v. WUtrUfj (1865), 34 L. J. (Q. B.) 212). 

{ni) Inclosui'e Act, 1857 (20 & 21 Viet, o. 31), s. 1. This provision was 
intended to meet the case of mountain inclosures, which would remain as 
pasturage, and in which the expenses of fencing would be out of proportion to 
the value ol the land, ^ * 

(*0 Inclosure Act, 1857 (20 & 21 Viet. c. 31 ), s. 2 ; see the following snb secliou. 

lo) See p. 559, ante. 

( />) Inolosuro Act, 1845 (8 Jl 0 Viet, c. 118), ss. 11:^122, of which ss, 121 and 
122 have been repealed by the Commons Act, 1899 (G2 & 63 Viet c. 30), The 
refiealed sections provided only for the application of th*s procedure to pastures 
wliioh were already stinted.^ 

Tins procedure is practically oKsolote, as any regulation of a common 
would now be eaitied out under the provisions of the Commons Act, 1876 (39 
& 40 Viet c. 56} ; b^t the powers and duties of field reeves under the earlier Act 
have been applied to conservators oppointed under the later one, and there 
1 ( 1*6 no doubt many commons eo regulated throughout the country, so that it 
IS iiot'ftssarr to jtate fthoitlr the procfdui*e relating to these regulated pastures. 

(j) Inclosuie Act, \bAA (S dt 9 Vict. o. 1 18), sfllJ. 
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of paetiirnge to each person InteroBtoil in proportion to ihe value of 
his iat^rest and specify the respective kinds of stock to he admitted 
to the pasture and the respective numbeia^of animals of each kind 
in respect of each stint, with such option as to equivale nt numbers 
of the respective kinds as he thought just, and alho,< if ho 
thought proper, the time during which ihe aftimals miglit be kept 
on the pasture (r). * 

Where part of the land was to be used as a regulated pasture and 
part to be allotted in severalty, the valuer might, having regard U> 
the convenience of persons interested, award cither stints or allot’ 
ments or both ; or if the proportionate interest of an;^^ person 
entitled to an allotineivt was too small to he <;onvenientlY coinixui- 
sated by a stint or could not be wliolly coinpensntod by a stint, 
and (nrCumstiinces would not, in tlio judgincnt of the valuer, jidiniL 
of the coin{)ensation being adjusted by an allotment, be iniglit diiwi 
the compensation to be njade or adjusted by a money payment out 
of the moneys applicable to the expenses of the inclosurc (^t), 

All the provisions of the Incloaure Act, 1815, in ndation to nuids, 
ways, and works, the exaininaiion and rehearing of claims, the 
valuer’s report and award, and other matterfl applicable to an 
inclosure, were applicable where the land was directed to be used 
ns a regulated pasture ; and the word ** inclosuro ** in every casf3 in 
the Act (where tin* context was not repugnant) ineludetl conversion 
into regulaU‘d pasture (/). 

The proportionate sliares or aliquot parts of any rale which 
might be required to be raised on the owners of the stints w'ore 
«letermiiied by the valuer, and such detorminntion gc)von)ed the 
rights of voting (a). The right of soil in a regnlaled pasture, 
subject to the right of the lord of the manor to mimu’als ami other 
rights reserved to liim, was to bo vested in the owners of the stints 
in proportion to their respective shares of the rale (t). 

1207* After the confirmation of an award containing a direciion 
for the conversion of any land into a regulated pastino a inciting 
of the owners of the stints was to be called by the Inclosure Coin- 
missioners by notice on the cliurch door to elect one or more fj( Id 
reeves, and meetings for the like purpose weic to be held yearly in 
the month of February (c). 

Similar provisions to those contained in the Act with respect to 
the election, continuance in office, salary, removal, and evidence of 
election of rating officers and the v6ting at meeting^ of owners of 
lands liable to be rated (</), are made with reference to the 
election etc. of field reeves (?), the owmJts of stints taking the 


\f) liiclosure Act, 1!M6 (S & 9 Viet. c. IIB), .. 113. Tho Inclofiure (‘oiutiii«- 
•ionen wen empowered tft frame mich direction, aa they thought tit for the 
puipow of guiding the valuer in correct epocification of the rizbte or Mtinu. 
A. to a fraction of a .tint, see NkhoUi r. Chtipman { I860), S H. &a. C<3. 

(«) Incloaure Act, 1843 (8 & 9 Viet. c. 118}, s. 113. 

<() Ibid., e. 114. 

(a) Ibid., a. 11G. 

(b> Ibid., », 116. 

(c) /w., e. m. _ 

thcM ptovieione, see Tnclomue Act, 1818 (11 ft 12 Yict.& 99), i~-i t 

and p. 387, ante. 

(*) InoloTOt. Act, 1843 (8 ft ilTiat. o. 118), e. 1!7. 
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place of the o^ers of lande in reference to those pov^. In 
addition, the o'wnera of stints might at'' their annual meetings 
appoint or authorise the 'iield reeve to appoint herds and assistants. 

1208. The owners of stints are also now empowered, with the 
consent of the lord of the manor, to makg bye-laws and regulations 
for (be prevention of and protection from nuisances or for keeping 
order on the regulated pasture, and for general management, occu- 
pation, and enjo.rment of the regulated pasture; and by the bye-laws 
pecuniary penalties (not exceeding forty shillings for any offence) 
may be imposed on persons breaking the same, to be recovered 
before a court of summary jurisdiction (/). 

1209. The field reeves for the time being are, subject to any orders 
aiul instructions in writing from time to time agreed upon' at the 
annual meetings of the owners of stints, to regulate the times in 
each year daring which stock or animals are to be admitted to or 
excluded from the pasture; to mako, maintain, ‘and keep in order 
any necessary fences, gates, ditches, drains, watercourses, embank- 
monts etc. ; to distrain stock ana animals found on the pasture 
conlrary to the regulations, and do all other acts necessary for 
the maintonaiice, improvement, and convenient use of the pasture; 
to niaintain and, if so directed, erect buildings for the shelter or 
stall feeding of slock, and let the same from year to year or, if so 
directed, for a term ; and to apply the rents in the first place to the 
same purj)osi'H as the rates to he made on the OM'iiers of stints and 
to divide any residue among such owners in proportion to the 
respective liability of their stints to the rates (t;). 

1210. At any annual meeting of the owners of stints resohitions 
may be passed by a majority in value of the owners present 
increasing or dinunishing rateably the number of animals to be 
admitted to the pasture in respect of the several rights. In the event 
of the right of any owner not being sufficient to admit of a rateable 
increase or dirninution, the meeting is to award an annual sum of 
money to be paid to or charged on such owner in lieu of the increase 
or diminution of his right. Any difference of opinion as to the 
sufficiency of the sura aurarded or the charge being excessive is to 
be settled" in a summary way before two justices on the complaint 
of the owner of the stint against the field reeve (A). 

1211. All salaries and allowances to field reeves and other persons, 
and all expenses of management, including repairs and erection 
of buildings under direction’ll the t^nnnal meetings, are paid and 
defrayed ^ the ownenj of stints ; and the field reeve may, under 

(/) Commons Ant, 1876 (.19 40 Vlct. c. 6^, bs. 15 — 17. Any Vye-laws 

mim in thisNny, or by oonwrrators of a regulatM common, are of no validity 
until confirmed by one of His Majerty’e principal Semtaiiee of State. Notin 
of intention to apply for confirmation is to be^publididd 1^ the field reeves or 
ronsorraton at least one month pvfoie the application, and during that month 
the perann or body making i^y b^re-Jaw or altning or revoking a oonfliemed bye- 
law m to keep a copy at hu or thmr office open to inspection by persons intscestad, 
and to funuah print<;i copies of the bye-laws and of the proposed altetatimis, if 
anv. on applloatkm and payment of em shilling tor each copy KKd., a. 17). 

(y) Inofosure Act, 1845 (8 ft »Tict. c. 118), e; 118. 

(A) /Md., a. 110. Forms of (he anmmons and of the oedtr of the justioee ate 
givep in the aohedule to that Act.' 
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difeetion of an annual meet^, make a rate on the respective owners 
to sudi sum as at the meeting may be found requisite. The 
tioned amount of the rate, pay wle by each oyner is payable to the neld 
reeve, and if not paid witmn f^urte^ days after notice is recoverable 
by distress: and the fidd reeve may exclude the stock of an owner or 
his tenant from the pastqjre until the rate is ][>aid. A demand or 
distress may be madron the occupier of a stint, and money *paid 
by the occupier in respect of the rate is to be deemed a payment on 
account of rent and allowed by the landlord accordingly (t). • 

11U2. Any person having any stock or animals on a regulated 
pasture contrary to the regulations thereof, on conviction before 
a court of summary jurisdiction is liable to* pay for each head of 
stock or animal found such sum, not exceoding £5, as the court 
thinks ’proper to inflict by way of penalty. The penalty is 
paid to the fleld reeve and applied by him in aid of the rates on 
the owners of stints, but any other remedy of a Held reevo under 
the Inclosore Act, 1B4S, or otherwise is not affected or prejudiced (k). 

Sub^Skot. 6 . — AUotmenti for Special Furpo$e». 

1213. Having ascertained the persons to whom the allotments 
are to be made(Z), and set out public roads and ways and stopped up 
or diverted such old roads and ways as have become unnecessary, 
the valuer proceeds to set out the allotments specified in the pro* 
visional order or in bis instructions for public purposes {nt) and 
the laud to be sold to raise the expenses of the inclosuro ( 71 ), unless 
those expenses are to be raised by a rate on the persons interested. 

1214. Out of the residue 0 ! the land the valuer proceeds to sot out 
such an allotment to the lord of the manor in lieu of his right or 
interest in the soil of the land to bo inclosed as in bis judgment is, 
quantity and value considered, proportionate to his intorost therein 
according to the directions of the provisional order ; but this allot- 
ment is to be exclusive of any other allotments v.hich may be made 
to the lord in lieu of or in satisfaction for any other rights or 
interests in the land to which he may bo entitled. If by liie pro- 
visional order it is specified that the lord of the manor is to receive 


(0 Incloflure Act. 1845 (8 & 9 Viet. c. 118). «. 120. 

{k} liiclofuire Act, 1852 (15 A 16 Viet c. 79). s. 33; as to the court of 
siiminarj jurisdiction, see Statute Law Bewieion (SubHtituted Enactment s) Act, 
1876 (39 & 40 Viet. o. 20), s. 1, which made on offence under this section 
punishable under the Summ^ Jurisdiction Acts. 

(l) In cases wheire it has l>Mn agreed that the^ommon, not exceeding fifty 
acres, shall be sold no allotment of course is made to any ][>orHoii ; see p. 

(m) The allotments lor recreation and field gardens and other allqtmeiiU 

referred to on pp. 501 et aa/., Altho|^h the valuer may have received 110 

instructions to oo so, he may, if he thinks it noeessary, out an aUotmeut to 
provide materinlB for repair of the roads, to be umlosed and fenced as be 
diroi^aiid to be vested in council or other highway authority (as 

Buooessor of the surveyor of hig^wayi), with power to let the herbage subject to 
the sight of getting roiul matenslc, the swat to bo applied towards the r^ir of 
the roads (Inclcsure Act, 1845 (6 & 9 c. 118). a 72)^ AS;to«the highway 
authority, see PubUo Health Act, 1675 (38 39 VicL c. 55), s« 144 ; Local 

Oovenunent Acrtk, 1668 (51 A 52 Viet c. 41), s. 11; and Local Ooveroment 
Aet 1694 <56 A 57 Viet. c. 73). s. 26 (2). 

(») Seep. 663, /wff. * 
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a rent- charge in lion of an allotment, the valuer awards such rent* 
charge and charges it on all or some of the lands to l>e allotted (o). 

An allotment may he made to the lord of the manor, with 
his consent, by an order of the Board, in lieu of quit rents, duet 
rents, or horiots payable out of any old inclosure in respect of which 
an allotment is to bo made or which wojild become payable out of 
any allotment on confirmation of the award (Y)). 

1215. All seigniories, royalties, franchises, and manorial jurisdic- 
tions fa or upon land to be inclosed are to be saved and excepted out 
of the operation of the Inclosure Acts unless it is expressly declared 
in the award, with the consent of the lord interested, that they are to 
V)o extinguished ; and the same rule applies to mines and minerals 
under the land to be inclosed where the right to them exists as 
jiroperty distimti and separate from the property in the surface and 
has not been compensated in the inclosure. The right of the owner 
and all rights and easements auxiliary to his ownership, and* the 
rights of lessees, if the mines and minerals and the right of working 
have been leased, remain unaffected (f/). 

If tho minerals (r) under the land to be inclosed have been 
reserved to the lord of the manor, and inuler tho provisional order 
ho is to have rights of entry for opening and working mines, the 
necessary rights of entry, rights of way, and other easements are to 
he reserved to the lord subject to such provisions for compensation 
for surface damage as tho valuer, with the approval of the Board, 
shall tliink reasonable, and shall not be inconsistent with the terms 
of the i)rovisional order («). 

Where tho right to tho mines and minerals has by the provisional 
order been reserved to the lord of the manor or other owner of the 
soil, and powers of entry and of working the mines and minerals 
after tho inclosiiro are also reserved, his powers, which are specified in 
tho Inclosure Acts (/), together with any provisions for compensation 

(o) TIuh power was given by the Indosuro Act, 1846 (9 & 10 Viet. c. 70), 8. o, 
to meet the ease of lonls of manors who had no ancient land within the manor, 
or w<3ro only tenants for life, and consoauently unwilling to incur expense in 
t’.onnecti<m with an inclosure. The reiit-cmargo or ront-charj^s may be charged 
on the lands of any iHiraon who shall consent thereto, he receiviug an et^uivalent 
in liitid as an addition to his allotment, or, in default of any such arrangement, 
the rent-cliargo is divided and charged as separate rent-charges on the lands of 
all the allottees. The section direct that the rent-charge or ront-charges are to 
T>o recovoi'od by the same means as are gireu by the Tithe Act, 18^ (6 & 7 
AVill. 4, c. 71), or any Act amending the same, for recovering tithe I'ent-oharges, 
aud prosnmaDly they are now recoverablo in the county court under the pro- 
ocdiire of tho Tithe Act, 1891 fd4 k bb Viet. c. 8). The power of stipulating for 
n reiit-ohatge in lieu of an' allotment in land is not confined to the manorial 
allotment, but may extend, if the Board think fit, to any other allotments 
the lord of the manor in respect of any other rights or interests in the land to 
be inolosed (Inclosure Act, 1846 (9 k 10 Viet. o. 79), k. 6). 

(p) luolosure Act, 1849 (12 k IS Viet. c. 83), s. 5. 

{q\ Indosum Act, 1845 (8 A 9 Viet o. 118), ss. 96, 9S.« 

(r) For the law relating to mines and minerals generally, see title Mines, 
MlNBftAIE AND QUARRIES. 

(a) lacK>8iire Act, 1845 (8^ 9 Viet. o. 118), a 76 ; Inolosure Act, 1851 (14 4k 15 
Viot e. 53), 8^ 9, which extendi the powors to minerals under lands other than 
those the subject of tbe inolosure, 

(<) Inclc^uro Act, 1859 (22 k 23 Viet. c. 43), a 3. Ss. 4 — 7 contain provisions 
for assessing and raising cximiH^iisntion for surface damage where each 
compeiisatioii is payable by the owners of allottnonts colleotivelyT 
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lot surface damage payable either b 5 ' the person working the mines 4 . 

or by the owners of othenttllotments, should be set out in the award. Powers and 
Sub-Sect. 7. — Mhnng JlighU and JivsermHtms ajtfr Imlosurt'. Duties of 

1216. A fruijtfiil subject of litigation has been the relative rights ^ 
of tlie former owner of the soil of a waste and the owners of allot- RescrrH 
ments after an inclosnfe wiiere the mineral rights, in some cases, ^ 
and the rights of shooting, fishing etc. in others, have been of con- ^ 
siderable value, and the lord has stipulated for the reservation and 
exercise by himself or his lessees or assignees of those rights* over 
the allotments after the coniiiion lias been inclosed. As these rights, 
and especially the mineral rights, in many districts were of infinitely 
greater value than any rights over the surface, jind as no scheme of 
inclosure could be carried out without the consent of the lord of the 
manor, the earlier Inclosuro Acts, both public and private, contain 
numerous instances of attempts to reserve to the lord free and 
unrestricted rights of working the minerals under tlie allotments, 
entering upon them* for that puri^oso. letting down the surface and 
using the surface for pit shafts, fii)oil-banks, and other mining and 
colliery purposes, with or without compensation, as he had pre- 
viously done over the waste 00* 


1217. The followu'ng jirinciples are applicable in cases arising ivinciplm 
between an owner of minerals auil the surface owner where damage applieablo 
has been done or is anticipated by subsidence owing to mineral 
w'ork in gs (a ) . 


(») Tho large cs#tatc8 of the fico of J)urluiiu aliord many instiincc» of this, 
and tho Inclosuro Acts relating to them aro unusually stringent, a common 
^provisiou being that componsation for damage to an allchnent is to bo provided, 
not by the mine-owner, but by the owners of other allotments. 

(a) See BuiierknowU Colliery (Jo,^ LUL v. JiigJwp Auckland Industrial C’o-i>p«ra. 
five Society, Ltd.^ [1906] A. 0, 305 ; New Sharhton Collieries Co., Lid. v. 
fhorland (Karl), 1SK)0 (reported [1904] 2 Ch. 443, n., II. L.h In Iheso two chsoh 
nearly all tho previous cases on tho subject were reforrea to. The plain tiff h in 
Iluiierhnov’le Colliery Co., Lid.v. Bishop Auckland Industrial Co-operative Society, 
Lid., supra, were owners of the surface of freehold lands Hotted under tho pro- 
visions of an Inclosuro Act passed in 1757. The dofendants were losscos from t lio 
KcclesiastJcHl Commfssioners for England, successors of tho Bishop of Durham, 
who in right of his see was lord of the manor and owner of the soil of the wastes 
which were the subject of tho inclosure. As lord of the manor he was entitled to 
the mines and minerals under the lands inclosed, uyd by the custom of tho manor 
was entitled to work them without leaving support for Ihe surface, but subject to 
tiio usual restriction of leavyig sufficient common of pasture for the commoners. 
The Act reserved the mines and minerals to the lorci, with very wide powers of 
working and using the surface for tho purposes of working etc. “as fully and freely 
as if the Act had not bean i^scd, and that without making or paying any com- 
pensation for so doing.** Then, afty a recitabthat^eat inconveniencos might 
iiapiien and damage to done to particular persons by reason of the searchin(( for 
and wortdng the minea and quarries under the adlotments by the Bishop, his 
successors or assigns, without making or paying any compensation for so aoing. 
it was provided tTOt, in ilfe event of anvollottoe Buffering damage from the 
workings or the exercise of the powers ana liberties reserved (again in ve^ wide 
terms), the damage waa«to be assessed by a justice or justices after inquiry and 
to be paid by the occupiers of the other allotments in the same township accord- 
ing to the value of their holdings. The owners of the allotments were to be 
entitled to get stone on their own tssds and in certain common quarries to be 
set out for fbe use of the allottees. The short question tOibe determined wes 
whether &e deftmdants, working in the mndinary manner and without nc^li* 
gence, were entitled to let down and destaroy the surface of the lands in question. 
The House of Lords, affirming the 0. A. ana FabweUi, J..([1904] 2 Oh. 419), held 
that the Act construed as a wUble did not take away trim the allottees tbehr 
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^ The surface owner has by common law the right to have suffi-* 
cient support for his surface so as to {.revent its subsidence <i), 
and the mere fact of gi^g a right to sink pits and to work or get 
coal does not of itself extinguish that right (c). If the mineral 
owner contests this common law right, the burdeh is on him to 
displace it (d). The right can only boedisplaced by express words 
used in the Act or other instrument, such ds a conveyance or lease 
or by necessary implication from the language used(«). Words, 
however large, applicable to the right of working and privileges con- 
nected with it and compensation for the exercise of such rights and 
privileges, are not enough to displace the right, at any rate if the 
words ilsed are fairly applicable to the ordinary mode of working, 
and nothing more(/). If the introduction of a clause to the effect 
that the mines must be worked so as not to let down the surface 
would not create an inconsistency with the actual clauses of the 
instrument, then it means that the surface cannot be let down (< 7 ). 

The absence of any provision for compensation is strong evidence 
in favour of the continuance of the right to support (//). So, too, is 
a compensation clause limited to injury arising from ordinary 
surface user as distinct from injury by subsidence or obviously 
inadequate to any greater injury ; but a compensation clause pro- 
viding expressly for injury from subsidence to buildings or otherwise 
is in favour of the destruction of the right. Such a clause, however, 
does not necessarily authorise the mine-owner to let the surface 
down. It may be intended to provide a remedy for damage done 
in breach of the obligation to leave support, as no injunction can 
be obtained for a past injury (0- In any case the compensation 
clause will be strictly scrutinised (j). 


common law ngbt to support, and that the plaiutilTs were entitled to air in j 11110 - 
tioii restraining the defendants from working the coal 80 as to let down the 
surface of the laud or so as to injure any of the plain tifPs* buildings. 

In New Sharhton CoUieriee Co,, Ltd, v. Westmorland (Ear!) (11)00), [1904] 
2 Ch. 44 : 1 , II., H. L., the defendants were working the coal as lessees from A., who 
owner of the zniiioruls, under a conveyance which gave very wide powers of 
working, but also contained oovonants not to work so as' to cause damage to 
buildings and to make satisfaction on the footing of double rent and assessments 
for the use and occupation of the surface, and also to pay full compensation for 
all damage done to tue surface or bmldinga whiek was not covered by such double 
rent. It was admitted that the system of working must cause, and had caused, 
some subsidence of the surface, but there was no pr^f of any substantial 
dama^ An injunction similar to that in the previous case was granted, 
thoii^ no inquiry as to damages was dk^eoted. 

(b) Davit V. Ivrehame (1881), 6 App. Cas. 460. 

(c) Now SharUion Collitrif4 Cbr, Idd* v, JVeitmorland {Earl), supra, per Lord 
llALSBtTI^, L,C., at pk 44611 

(if) Thid, 

{t) Ibid,i and see Butterknonde Co,, Lid, v. Bithop Auddand Indu^rM 

Sodefyf Ltd., [lOOC^^ 0: d05, per Lord Lorebukn, L.C., at p. 809, 
and per Laid MAONAOHTBir, at pX'Sia. 

(/) Liwe V. StU (1884), 0 App. Oas. 286, per Lord SnuBomw, L.CL, at p. 289. 

(g) BuUtrknowk GMaty Co., 4M, v. Bwhm Auddand Lndutfyrial Ca4jperuiivt 
JSoeiefy, la, supra, per Lord UliXBir&N, L.C., at p. 809. 

f A) BvLcdetfgh (Dnw) v« ^870), L. & 4 H. L, 877 ; Lave v. Bdl, eunro. 

(«) Nm v. Woshnorkvsd {Earl), aupra, per Lord 

Latvt, at p. 447, explained m ButterJenowfo OdlUrtf Co,, Ltd, v. 
Audda;^ Iwhutrial Cb-cperoltue Soridy, Ltd,, [1006] A. 0. 805, per Lord DAvmTy 
atjp^8}d. ^ 

\j) i bid,, per Lord Lorssubk, L-C., aip. 3<^7 : If the ccmi|»eDsation claiist 
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It ii a question of the conatrnction of the particular doenment '*• 

in each ease, and the saitfe prin^jies apply whether that doounient Powers and 
is a ^ant> a lease, or an l^doe^'Act (k).^ 

It is also important to ascertain whether the rights of the mmeri®|^*Wt etc. 
owner under an Act are merely reserved or whether they are newly 
created by grant In Jhe tatter case there is more ground for .the 
argument that the common law right of support has been displaced (/), 

The reservation of the lord’s rights to be enjoyed in as full and ample 
a manner as if the Act had not been passed, though conferring on him 
all usual powers and surface privileges for working the mines (m), 
is not equivalent to a reservation of those rights free from the Qommon 
law liability to leave support to the surface meyely because* the only 

is capable of bein;; satisfied by reference to acts done on the surface, then, though 
it may bo wide enough to cover also damage done to the sut^ace by taking away 
the support, still it mu«tt be coidined to damage done mi the surface, and the 
inference that support t|iay l)e taken away on payment of compensatiou will uOt 
be drawn.” 

When there is evidence that the working of the coni in a seam will be 
irresistibly followed by a correspfUuUiig sinking of the whole of the stipoi'jacent 
strata, and a lease of an upper seam makes it dear that it is the intention of the 
parties that subjacent seams shall 1)6 worked, it is a necessary implioihon that 
they intend tliat there sliall be a subsidence of the 8U];>erjaceiit strata, and 
clauses of the lease permitting the working of the lower seams will bo read with 
the noccssaiT im]»licatk>ii {DtiUn lnj Co, ^ Ltd. v. Nfw Iluchiatl Colliery Co., Lid.^ 

[1908] W. N^. 221, C. A. ; reversing [1902] 2 Oh. 475). 

(k) Davis V. Tirhanie (1881), 6 App. Cas. 400 ; Nv(V Sharhton Collieries Co, v. 

Westmorland (Karl) (1900), ^1904] 2 Ch. 448, n.; Love v. Jkll (1884), 9 App. 

(^as. 286. An Inciosure Act is a statutory agromneiit between Uie parties 
{Bishop Auvkiand Industrial Co^ojterative Soriety, Ltd, v. IluUerktiowle Colliery 
[1904] 2 Ch. 419, jt)cr Yavlwkia., J.t at p. 425), or, accoidiiig to Loixi 
Sdlborne in Love v. Bell, supra, a case of mutual considerations resulting in 
the apportionment of land to which the jiarties may be taken to have agreed 
or have had detoi'mined for them by the authority wbich made the award. 

(/) Bturfeayh (Duke) v. Wuk*‘field (1869), L, It. 4 H. L. 377 ; Love v. Bril, 
supra ; Aspden v, Seddon (1875), 10 Ch, App. 394. But the question of reservu- 
tion or regrant was not referred to in BiUtei'hmwle Ceiltenj Co,, Lid, v. Bishop 
Auckland Industrial Co-operative Society, Ltd,, supra, and does not seem to have 
l)een regarded os of much importance by the otiurt below (Bishop AucMand 
Industrial Co’operalitfe Society, Ltd, v. Didterknowle Cdliery Co,, Ltd,, supra, per 
Vaughan Wji.liam 8 and Komku, L.JJ., atpp. 437, 441), 

Stress has boon laid in some of the cases on the abseuoe of any direct rofororice 


** As a practical question it is impossible 4o see what damage you could do 
to the sWaco in the coui'se of working a mine under it exc^t by letting it 
down." , * V. ^ 

A point which does not appear to have been taken in any of the cases on ^is 
subject, and which would appear to have som# force in construing Acts in which 
very wide x’pwers of working have beei^|ii||rved to the lord and no com- 
pensation is to be made for*datEiage, or wnHupensation is not to^be paid by 
lithe mineral owner, but by the owners or of tbe other allotments, is 

Ihat the oonsent of the^ lord of the. manor was absolutely essential to any 
tnolosure proceedings, and that where 0 u<^ wide powers were reserved, and he 
was to have the same powersof workii^ the minerals as if the Act had not been 
passed, an intention to protect himselT lunj&st being ptevonted from working 
the minerals by any contingency mif^ oe presumed, add dhah aulbsidence oi 
the aoil is almost a natural conesquence cl noneral workinga. 

IMm) Ml V. Lon (1884), 9 App. Cas. 286^ par lA>rd Selboknb, 14 * 0 ., at p. 291 ; 
bd^ing the ri^t of sinking a ahalt. upon any of ''the allotments (Uayles v« 
Msm and Partners, Ltd,, [1899J f Ch. 567), 
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Skot. 4. previous liability was to leave sufficient pasturage, but is to be read as 
Powers and subject to the ordinary maxim Sijp }Uere tu^vs^ Mienum non l€e<Ja8^ so 
Duties of that, miitatin mutandin, it becomes su’bjeClT to the substituted owner- 
Vaiuer etc, right of support in lieu of the extinguished cot^moners’ right 
of pasturage ; and accordingly, if there were no such commonable 
rights, no substitutedViglit of support cM be maintained (n). 

Even with the aid of the principles above laid down, it is difficult 
to reconcile the decisions in the various cases (o). 

It appears clear, however, that the tendency of the later cases has 
boon to construe more strictly against the mineral owner the powers 
of working the mines reserved or granted to him and to lay greater 
stress upon tlioconivion law right of the owner of land to right 
support for the surface (p). 

Suh Skci*. 8 . Iliiflits /irr 

Sporting 1218 . The question whether an allotment made to llie lord in 

rights ovir respoct of his rights as lord of the manor and o\yner of the soil witli 
lii otuieuirt. roHorvation of some or all of those rights is intended to take aw’ay 
the rights of sporting which he formerly i^ossessed over tlio wastes 
has also given rise to much litigation where the sporting rights are 
of valug, and those rights are claimed over the other allotuienls. 

Questions can only arise in the construction of Inclosure Acis 
passed beforo 187(5, as after the passing of the Commons Act, 

(«) Soo 0*7/ V. Pich'inson (18St)). o Q. B. 1.). l#)^. 

(o) This is hUowti by tho fact that the Ant wliirh was tlio rinbj.'ot of 
in bnilevkmnvP f,id» v. JUshop Auckland Imlastriul Ctt^vi^erali^'c 

SxM'JHy, fdtl.t [IDOG) A. 0. 803, had been provioualy diacussod in at least two 
reported eases in wliieli opposite conclusions were arrived at {Dlarkdt v. lirudlm 
(18«2), ;n Ii. J, (u. n.) 65 ; (,W v. ih'vkinsmi (ISSO), o Q. B. 1). 150). 

a In the following cus<}3 power to let down the .surface ha.s been inferred : — 
^uyh [Duke) v. Wakefield fl870), L. It. 4 II. 877 (on this case Lord 
Watson atatod in Love v. Bell (1884), 9 App. Cus. 280, at p. 208, that ho 
concurred in the opinion expressed by Mkllisit, L.J., in flext v, /•/// (ls72'>, 
7 Ch. App. 0t)0, that no one could road the jiidgrueiit without comitig to the 
conc lusion that, if the ]>rovisioii8 as to compensutiou had not bt'on thi*re, the 
House of Lords, notwithstanding the sti'ength of tho oilier words, would liavo 
come to a ditfereiit conclusion); Pov$vtt iriifcrirar/i-s Co. v. Jiitaon fl8S9). 22 
li. B. P. “(VJ, 0, A., also reported 84 L. J. (cH.) 298, n., w'hero tlie judgrneiitM 
are given at length (this case can no longer oe regarded us an authority 
kvoivle Colliery Co., LUL v. Biehop Auckland Jmlustrial Co-operative Stfcieiy, Lid.^ 
eupra^ per Lord MaCNAohtxn, at p. 314)); Bell ▼, Dudley (/^or/), '[1895] 
1 Ch. 182 (but it is doubtful whether tms case can be regarded os au 
authority after Netv Sharleton CoHierie^ Co. v. Wteimorland [Karl) (1990), [1004] 
2 Ch. 443, D.. L,);. A.*0. v. Weh\ Cranife Ob. (1687), 35 W. B. 617, 0. A. ; 

^ill V. Dickinson^ supra; I'hcmp^n ▼, JUfein, [1893] W. N. 202; ButterUy Co., 
*T<d. V. Nm Hwdenall Collie n Co,, Lid., [1008] W. N. 221, C. A. 

The oases in which the right to let down the surface has been negatived are— 
Love V. Bell, supra ; Hexi v. CHUfM^'a ; Blackett v. Bradley, supra ; Haines v. 
Boherts (1857), 7 15. & B. 625, ; Smith v. Darley (1872), L. R. 7 Q. B. 

716; ^SmrlsUm Cdlieries Westmorland [Earl), supra ; BnUerknowls 

Colliery, Oo*, Ltd. r. Bishop ASD^llSi/id Industrial Co-otieraiivs Society, supra; aiid[ 
compare tho Sootch case of ZhicAouan v.^ Andrew (1873); L. IL 2 ^ & Div. 286. 

The right has also been negatived in cusea where the allotment has been 
made for puhiio purposes, as a public rood, canal, or sewer {Benfieldsidt Local 
Board v. Cpnsett (1677), S Ex, D. 54, where it was held that the 

mservation to the bird wem made subject to the public rijght in the roads set out 
in the awardl; and the same principle was adopted in tho case of a canal 
(London and North ITestem Bail. Go, v. Evajte, [1893] I Ch, 16, 0. A.) ; and W 
a sewer constructed for the hsnefit of the public (Be Dudley CorperaHon (1881), 

6 Q. li n. 86, C. A.). 
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1876({'), the Indoeu^ltCtaiimiBeiontM refused to senetion provisionid 
orders giving the lord VIWliMitirtigbt ofoporting over the alk‘ 
mMtts, though in somo^W ee^ it is believed that a oonoorrei 
ri(^ ivith the owners cS the uletments was assented to. It may 
be doubted whether the Boord of Agrieulture*and Fisheries would 
now issue a provisional tirder ^ving even a cononrrent right. 

1219. The principles upon which the cases have been decide^ are 
similar to those which have arisen with reference to the exercise 
of mineral rights and the rights of the surface owner to support. 

The language of Ihe special Act must in each case be elosely 
examined, but primd fade the owner of land plotted as lireehold 
has all the rights of ownership of land and is entitled to the free 
and uninterrupted enjoyment of it. If any rights are claimed 
over it, the onus of proof lies upon the person claiming those rights, 
and a lord who claims the rights of sporting over the allotments 
which he had before the inclosure over the waste of the manor 
must show clearly that the right^ was reserved to him by the Act 
in express terms or by necessary implication (<>). 

The right of the lord of a manor to sport over an uninclosed 
waste or common within his manor is not a licence or liberty 
incident to him as lord, but is a mode of direct enjoyment of his 
own property, and consequently a reservation of a liberty of 
hunting, nawking, fishing, and fowling occurring in a reservation 
of righte which are manorial, and not territorial (especially whore 
no right of free warren has been shown), will not imply a reservation 
of sporting lights over the allotments (p). 

* Consequently it is important to consider whether tho saving 
clause or reservation of the rights of the lord in an Inclosure Act 
has the effect of preserving to the lord any rights which are merely 
territorial or incidental to his ownership of tho soil or whether 
they merely preserve manorial or seigniorial rights independent of 
those which he had formerly as owner of the soil 

1220. An important factor for construction of the Act is whether rre. mimn. 

before the inclosure the lord had a right of free warren or free * 

eliaae witUn the manor (r). 

, 89 A 40 Viot o. M. 

f«( D efM e kin (Z>Mib) v. CtCmwvr (1690), 24 Q. B. D. 468, 0. A., following 

, approv i ng Sowerby v. Smith (1874), L. B. 8 O. P. 624, Bx. Oh., and Qreat- 

haai y. Mortey (1841), 8 Ifui. A 0. 139. * . 

(a) Oreethead v. MoiUif.eumras Brae. v. HdhwHl (1860), 6 H. h N. 6C9. 

^ ienyi a. dmUhari, 0888] 2 <3h. 868, per LivuMY. LJ., at p. 86i^ 
OL^,lallOTriaglVwMwMr«(0ai«) v. (yOmaor, nwra. For illusttations of such 
irnssnafifina OTTi Brim v. BMtwdl, eapra v, Ewart (1869), 7 H. li. 

Oss. 881; Bawerhf v. Smith, mmtb. , 

(r) Brtmr. MtUimU, Maaw; Samrbp ViMHBftwra; sea abo &rahtm v. 

Mmm*, mmrot kUowfd bkEemfidd 0887), L. B. 3 Exoh. 80, 

Ko^Mla JAugraww. ihralW(lB7i).L.K6aB.690. la Orateia v. 
gwyrt;an»at,thalaiuof^maniirwaaawaarinfeaof a ^i^ tod 

wee a dooiairaMi tiMt-tto saaanU rights wew not to that 

fhalM wss to held aad enjoy ^ mm, aaA tba minoiHr adl ell powen of 
waifcSw the sasM^ and all tights d hnattsf^ shooting, fiihiaf eta., over the 
enKS MBturn end ev e iy pert end e Bc t ment thereof, and ^ eStguoiMe eto., 
to the ksd {eaeeat ihopelMand hy the Aet), ee tt the Adt had not 

been paseedT^M » wee held the/ the of huptuig and ahooting u an, 

fateieSt ia the realty and a gnmt of it a beenee pro/l d prMdr^ and that 

* U • 
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It it can be shown that the lord of the manor had a ri^ht 
of free warren or free^chaee^ tbe.reHervAHi^of rights of hantmg, 
shooting, fishing etc., which commonly appears alnong the manorial 
rights reserved in these Inclosure Adts, wilt have a definite meaning 
and cannot be regarded as merely representing tlie desire of the 
di^aftsman that all manorial rights yirUich yrere seigniorial, and not 
territorial, should be preserved (s). 

1221. The result of the cases appears to be that, while the reserva- 
tion clause in each Act must be construed by itself, it must be con- 
strued most strictly against the lord of the manor, and that unless 
the rights claimed are reserved either by express words or by neces- 
sary implication th% right of the owner of land allotted as freehold to 
have the uninterrupted enjoyment of that land will he maintained (0- 

tlio Act gave or reserved to the loid the exclusive right which he had previously 
enjoyed. 

hvioerby V. Swith, (1874) L. B. 9 0. P. 524, Ex. Oh., is rnrhaps the leading 
case on the subject. TLte iticlosiire Act in quention, wuich was passed iu 
88 Oeo. 8, provided for the allotment of a certain pro[^i‘tiou in value of the lands 
to inclosed to the lady of the manor as compensation for her right in the soil, 
and for the allotment of the residue among the other poreons entitled to rights 
of eontknon ; and the several allotments wei e to be vented in the allottees in full 
satisfaction of all rights of common and other rights and interests whatsoever in. 
over, an<l upon the lands, except such manorial rights as were reserved to the 
lady of the manor ; then followed a reservation clause, which is in the fullest 
furtii of manorial general words, and is quoted at length, />er CocKnuHtf, O.J., at 
pp. 529, 580, to the effect that nothing in the Act should prejudice the right, title, 
or interest of ilio lady of the manor in or to the aeignioiy or royalties incident or 
btdoiiging to the manor, but that she might hold and enjoy all rents and services, 
courts etc , rights of tibhery and liberty of hawking, himtmg, coursing, fishing, 
and fowling within the said manor, and all tolls, markets eta, goods of felons 
fU\, royalties, fituichises, matters, and things to tlie said manor or to the lord 
or lady thereof incident or belonging, or which had been Iboretofore held and 
enjoyed by the lady of the manor or her aiicehtors (other than such common 
right as could or might be claimed by the lady of the manor as owner of the soil 
of the commons or waste grounds). 8he had previously possessed the right of 
shooting over tlie lauds allotted by viituo of her ownership of the soil, and it 
was held by the Exchequer Chamber (with two disbontients), affirming the decision 
of tlio court below f (1873) L. R. 8 C. P, 514, where theio was also a difference 
of opinhm), that suon right of shouting was not resexTod to her by the Act. 

One feature in the case was that about the year 1808 the then lord was in the 
habit of shooting over the froohold lands wiUiiii the manor as well as over fiie 
wastes, and of giving pennissiou to others to do so, but it was admitted that a 
claim to the right of free warren or to any light of sporting over the andeiit 
inolosntes could not be maintained. CkiOKBuitN, C.y., in his judgment^ at 
p 532, referred to the common hat erroneous idea which was prevamt at the 
time when the Act was passed that » lord of the manor had, as lord nnd quite 
indepsiadently of any xv|ht.^ 'waaren, the right of j^porting over all 
whether frecuiold or not, within the manor, and lie arrived at the oonoluaioB, 
independently of authority, tti^aplhiug short ola positive reservation to the leid, 
of the ^ht ci sporting om^Biie jpclosed lands, if not in express terms* at all 
events in langua^ neoessdm^^ to such a conclusion* will suffice to entail 
upon hnid afiotiM .as iresHKhva burden of a feudal and onerous chanmtor 
iiioQiisistent with the ownemilp in fee; see Fiehm^g v. ATcysi (181(5), 4 B. jifrm 
839, ysr l^Tienr, J., at ; Bntca v. HMwfy Xl680h 5 H. 4b K. 609, 
jMT MAnTnr; B.* at p. 890. She notion, aoooiding to J. (notes to 

8BI.0qm., a 91»j^^hp>^I»Uyaiose from thenownnconfeiMonloid^ 
maaDn toe IneHMsIiM of game by Aeto id PerliaiiiMt ttom 33 
e. 85) downwarda 

<t) Am, for instance, the ri^t of fishery reearved in tSswerl^ 
in vrhioh it appeared during toe trial that there wee no fiahing in thetoofior. 

^ See Imonahirt O'Gmnor (*18^), 84 Q. B. iJ. 4^, C. A., jier 
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1S22. The residue of ^the land is divided and allotted by ilie 
valuer among the sevearal persons interested, including the lord 
of the manor an respect of ftemeBue or old inclosed lands the 
tenants of which have exercised rights of common or 7 tian-ri(|ht 8 
of common, in shares 4 >ro^ieionate to the value of their reside- 
tive rights and interests which have been claimed and allowed (a). 
Separate allotments are made in respect of land held under 
different titles or for different estates, and for copyhold land held 
by separate quit rents (b). 

1223. If any persons so desire, their allotments may Ibe laid 
together, and distinguished only by metes or bounds, without 
requiring any fencing except a ring fence to separate them from 
the other allotments (c). 

The allotments are to be laid out with' due regard to the situation 
of the houses or homesteads of the allottees, so far as can reasonably 
be done, and particular regard is to be paid to the convenience of 
the persons interested in the smallest estates (d). 

Land cultivated as an orchard or garden, or on which any build- 
ing has been erected, or which has been inclosed by virtue of any 
agreement between the proprietor and commoners, is to be allotted 


Ijord EsnxR, M.E., at p. 474, and Fry, LJ., at j). 484, followed in Ecroyd v. 
Oouithardf [1898] 2 Ch. 8 ^ 18 , 0. A. The last* mentioned case involved two ques- 
tions, one the right of fho owners of allotments to iish^ in a river abutting on 
land which was fonnerly wiiste of a manor, and of which the lord ns owner of 
the soil was owner nw^ue ad modinm the other the right of the lord to go 

sipon the allotments in order to exercise his right of fishing in the river aftor 
the inoloeure by leasun of a reservation of all manorial rights ; and it was held 
that both claims failed ; the first because it was shown that the laud to lie 
inclosed did not include the river, and consequently that the presumption* that 
the owners of the allotments abutting on the river wore also owners of half the 
river failed, and such ownership remained in the lord of the manor (on this 
point cominire Ilouyh v. Clark and Hall (1907), 23 T. 1 R. 682) ; and the 
second because such ownership was by reason of the ovriiership of the soil, and 
that, 08 all rights over the waste in*res]iect of the ownersbiu of the soil were 
compensated and taken away, the lord had no longer any rignts over the allot- 
meuta. There are some other cases which have only mentioned, but when 
examined they will be found to come within the prindples above laid down; 
see Groatheaa v. Morley (1841), 3 hfan. & G. 139, commented on in Graham 
l?iiwrt(18S9), 7 H. L. Cas. 331, and Sotuorby v. Smith (1874), L.* E. 9 0. P. 624, 
£z. CJh. Mnogravo v. For«f<^(1871), L. R. 6 Q. B. 590, was a case in which it 
was held that the provisions of the Inclosufo Act, 1848 (11 ft 12 Viot. o, 99), 
s. 1, authorising the Indosure dommissionem to embody in a provisional order 
any qieoial agreement with idFerence to rights of the lord of the manpr, autho* 
risra them to embody an agreement severing the ^porting rights from the 
ownership of the soil, and that the terms of tlie provirional order and Aht 
cSrrM out such an agreement ; see also Eobimmi, v. Wray (1666), L. B. 1 C. P. 
490; PdwnOl r. 3««Tl846), aC. B. 625. ^ 

(ii) Indosure Actri845 (8 ft 9 ^oi c. Reference is frequently 

mhde in Indosme Acts to rights of cesmSon lord of the manor/ This 
oxpidsrioo/ fliOttgh not strictly soomste, been accepted as a description of 

rigra 4riiich have been enjoyed ^ Imd of the manor and his temints, 
sad which, if enjoyed by pemms oflUw'tfattd the owner of the soil, would be 
strictly rimti of common (Arunda v. Jfidmoiah » 

mui r.rmii (ffsri) (1855), 4 S. ft B. 485: Mmgrave^ ndm/h CJbmwt*. 
sSw^#{l874), L R. 9 ti B. 162; Anhm V. Wmnoan (1882), 3 B. ft Ad. 152i. 
m Indosure Act, 1845 (8 ft 9 Viot. 0 . 118}, «. 79. 
fel Ibid., s. 80. 
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to the proprietor, nnlen be oonsente to • different arrsngemeatt or 
nnless the iand is an enoroachment or onfiiithoriBed iQelostuBe^e)r 

1224f Allotraents ooay be sold during &e' progress ot .tbe 
inelosure, aud the atlotment made.dtreot to the purchaser; and the 
representatives of a ^deceased proprietor receive bis allotment and 
undertake his liabilities (/'). * “ < 

1225. Old inclosnres within the parish or an adjoining parish 
may? with the consent of the owner, be declared allottable uid 
parcel of the land to be inclosed, and the owner receives an 
equivalent allotment out of the land to be inclosed (v); but in the 
case of old inclosnres or encroachments from the common of twenty 
years’ standing whibh are not eo declared allottable with the consent 
of the owner neither the inelosure award nor any consents or orders 
previous thereto are to divest, defeat or prejudice any pro^ierty 
estate, right or title of the Crown or any otW person in or to sneb 
encroachments or the minerals under the same, or in or to any rent 
or payment payable in re8|)ect thereof, rights of common which are 
intended to be extinguished being only excepted (5;. 

1226. The valuer,on the request of persons interested in undivided 
shares, may make a partition of the land to be allotted to them, and 
give seimrate allotment to each, and may make exchanges either 
between privulo owners, or of land allotted for public purposes (t). 

1227. Trees and underwood on the land to be inclosed are to ^o 
with the allotments, the owner receiving compensation, except in 
the case of fruit trees, from the allottee, and in default of pay* 
ment being entitled to enter and cut down and remove the trees 
and underwood within a year from the time fixed by tim valuer 
for payment. In the case of fruit trees, the valuer is to take into 
account the increased value of the land in making the allotment (k). 

1228. Where an allotment to any i)er8on interested would be less 
than £u in value, the valuer may, with Uie couseut of the person 


(«) luolosaro Act, 1849 (8 ft 9 Viet. c. 118), s. 81. * 

t/) Ibid,, M, 84, 84. 

( 9 ) Ibid,, 8. 06. This n a very usefi)! proviaivn, enabling the valuer to lay 
out the allolinenta conveniently in cases where there have been many om 
cucruanhinents, or to acquire land for field gardens, m reereatmi gmund, it it 
should he found that land more anitable for those purposes than the allotments 
specified in the provisional order can be obtained. A similsr provision may be 
oontaiiiod in the provisitmal orderHase p. 44fi, awls), hut the ohwe examinatton of 
the laud and tto eurroundings by tne vainer <nton brings to light many material 
points vkidh are not brwMht tv toe notipe of the assistant eommiisloner when 
qe hiddaihe tneliminarir luqumsik 

(A) Indoenre A^ 1847 (10 ft 11 Viet. o. Ill), a 3, 8wdi watoadhasnis* 
.. 4- t* jjgjit „f common or allotminit in lien toetaof 

’ a 42? aud p. 496, oafs; sse M& v. 

l8^.B.p.OOK 

O' Viou 0 . 11^, as. #8^*08. She vkm Hd 
of the inokisuTC, allotmemta. fix. pnnlki mv* 
toe provioienal order, is cllsn. Jmdd nimL 
pm exchanges el pnhlic alkdnwnto jMt.inP .lUMbr 
- — .y a repre s enta fa o ns are made to tosBmxil fSbafismto 
MPtonmta emmccariwMMil wmmitod, and toat nwm ecsitoidtot Imfi nmy he 
acquked, are dealt wtto l|im: aee p. 492, pad. 

m Indom Act, 1(^4 0 ft 9 V^e, U8), 0.99; Indoanto Adh (14 A 
16 Viot. s. t9), a. 16. ’ 
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Su^Seot. 10,— o/ InclMHre, how raiwd^ 

1231. The valuer from time to time makes estimates of |he 
expenses of the inelosure, and enbn^^its them to a meeting of the 

S arsons interested called after seven days’ notice, and also to the 

o^rd, who before approving them ecpiBider any repreaentattcws 

on them made by a majority of the persons present at &e 

meeting ( 7 ). 

# 

1232. The mode in which the expenses of the iuclosure are to be 
provided may be settled at the meeting of the persons interested 
held for,, the purpose of appointing the valuer and for resolving 
upon instructions to him (r), or at some other meeting called by 
the Board for the purpose ; and the expenses may be raised either 
by sale of part of the land to bo inclosed or by rate upon the 
|;>er8on0 interested as the meeting or the majority in number and 
in respect of interest of the persons present personally or by their 
agents at the meeting shall decide (x). Both modes have been 
used, but during the last thirty years the sale of part of the land 
has been more frequently adopted. 

1233. If it has been decided that the expenses are to be raised 
by rate, the expenses when approved are apportioned by the valuer 
among the persons interested, other than the trustees of public 
allotments, as the valuer shall direct, and he gives notice requiring 
payment fourteen days before the lime appointed for payment (f). 
In case of default in j^ayment the valuer may recover the amount 
due, after further special notice, by action as for a liquidated debt, 
by distress, or by letting, or, with the approval of the Board, selling* 
all or part of the allotment (a). If the rate made proves insufficient, 


arising from the com (misery purchase of common lands, as to which, see j>p. 40 »j, 
et 9 eq,, anU (Inolosure Act, *1869 (22 ^ 23 Viet. c. 43), s. 9). Presumably the 
same course may be followed on tbe sale of an allotment or allotments made 
to a class. 


(V) IndoBure Act, 18^6 (8 & 9 Viet. c. 118), ss. 124, 125. Those expenses 
iiocossorilv vary according to the extent of the lend deait with, the roaos and 
other worxs required, tho necessity of a new survey and map, the expenses 
of putting into a proper state and fencing the aUotments for field gardens 
and recreation etc. The expenses of the Board, inolnding the remnnesration 
and travellins exmnses of assistant commissioners and other persons speetally 
employed ana paid them, and the fees payabig to the office may be chaiged 
by an order of the Board upon the pei-sons interested in such imares aa 
Board think just ; and are to be mim with and deemed part of the 
of the indosim s. 130), but in practice the amount of ^ese expenses is 
supplied^ the vainer an^indtlded in bi^ estimates. Persons interested are to 
bw thmr own expenses and the expenses of their agents of attending meetings 
etb. a 131). In jiractioe the valuer is generaUy anthoiiBed by me persons 
iu^amted to borrow money to meet expenses of wages etc. on indosuxe works, ' 
aikdi aa dMimate representing his total expenditiue is submitted to the appeal 
Ineetii^ jmaided oyer by an asftistant eommisaioner. 

ff) A Id Pi meo^^imd^^ier’s instructional see p. 548, aafi. 

It) Xifdosure Ati, (8 i^Tict c, 118), a 84. ' 

{<) TUd., a. 1^4. N^oe is to be given on the diurch door, pud to persons 
iM»t ^dent m the pansB, 1 fhere the valuer knows tiieir addressee, by post. As 
evmy olmtninui8|^ve the address of the dkinmnt or his agent, the addrassae 

axe always known. ' . " 

«• *. laej Indosuw Aet. 

(15 A In Yxet, C, 79], a 4i 
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» 

the valuer has power to make a euppleinental rale viUi the approval *- 

of the Board before or after the confirmation of award (/>). jPgyy and 

^ 138 €. Tenante for life and other limited owners, trustees, guar* 
diaas, and eonunittees of nefsons under disability, attorneys of _ 
owners abroad, and paroomal or charitable trustees, with the I KWj ** 
wnsent of the Board under seal, and incumbents, with the oonfent own«n m to 
in writing of the bishop of the diocese and of the patron of the evpeme*, 
benefice, have power to charge their allotments 'with a sum not 
exceeding £5 ))er acre towards their proportion of the expenses and 
to mortgage the allotments for a term to secure repayment. A 
tenant for life must covenant to keep down the interest so that his 
successor shall not be liable for more than six months* interest, 
and an ^incumbent must keep down the interest and repay one- 
thirtieth of the principal each year. The money advanced on 
mortgage is paid to and applied by the Board, whose receipt is a 
discharge to the mortgagee (r). 

A sale of part o’f the allotment may also, with the like con- 
sents required in the case of a mortgage, be sanctioned by the 
Board (d). 

1235. Where under the provisional order or the valuer’s instruc- (» Ry ni* 
tions the expenses of the inolosnre are to be raised by a sale of part ^ 
of the land to be inclosed, and in any other case in which the 


(t) Ittdoaure Act, 1846 (8 A 9 Viet. e. 118), a 127. It will be observed tbet 
the valuer has wide and varied povere of compelling payment of the rate. In 
the early ludloeuTe Acta the oommisaiouers appointed were uai^y more 
^eetriotod in their )towera, and difRculUee eometiinoe aruee from their adopting 
a method of recovery which was not suthorieed, ay., Danby v. Walton (1877^ 
46 It. J. (m, 0.) 179, whore under a local Act and award rates were directed^ to 
be recoieicd in the same way oa poor rate, and it waa hold that an action 
would not lie for their recovery. Where an Act of Parliament creatoa an 
obligation and eiiforoes its perfunnonoe in a epeoided mani.er, the perfurmanoe 
can only be enforced in the manner pointed out by the Ai ' {Bandtey v. Moffat 
(1873), 21 W. B. 231 j compare lionnetl v. Betghton (1?93}, 6 Term Bep. 182, 
where a aimilar objection waa made to an appeal by action against a rate). 

As to an action of ejectment to recover posaession of an allotment made under 
a local Indoeure Act, whore the owner nduaed to pay a rate made tor expenoes 
of the iudoanre after the proceeds of land sold for that pnrpoae had proved 
insufficient, see Boe d. Ham* v, Bodtolmm (1829), 9 B. A 0. 496. 

(ef Indosore Act, 1846 (8 A 9 Yiot e. 118), a. 133; Inclosure Act, 1648 
(11 A 12 Tiot.0. 99), a 8. lit Vtmon r, Ifamnri (Bdrl) (1862), 82 L. J. (OB.), 
244, it is assumed by Lord Bouiixy, hLB» that the cpneeut of the Board la 
required to a mortgim ^ a tenant fur life, though this is not qnite dear from 
the warding of s. 13% In praetioe the Board’a caamA » ^ven to a,mortgi^ 
Iqr an iiwombent,thongb this is not required by the suie section. Adedaratim 
osn be "«ede G^oery Dh^on that ao muiA a« the tenant for life coifid 
have made a charge upon the eUotmaots shall be ohnrgod thereon after hia 
dastL evMi though the monsgr raised has not been paid to end applied by the 
BoiMiFsnwn V. Manvon (ilAW), ntpra). 

M mdMiue Aot,.1846,(d A 6 ylk. o. 118), s. 134. The Chancery Divnmm 
wul authonee the payment ontof oonmeiMatum moneye in under thelnade 

Caansee Ante etc. tar these poipaeee w «v^ the ne ce ssi ty of a mortaiup or 
sele (fie (krfo^ Wereeiter eU, BaB, Sm parte Leekwood (1861X 14 Beav. 
US). Where a tenant tor life impaaehahU lor waste hi cfwowMqd by en 
uidosare Act to nunlgege for paymeBt of hietbateof the tiMilMRttt expoMea 
heie not ei^iMad to cut timher to xaiae Uwae expensea (Lee v. Meton (1769), 
t Vea 76). 
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tm*. 4. vainer is to sell land (e), the vainer seta out snch part <rf 13ia Ifiiid 
flWierB and as he judges sufficient to raise the momj required md seiEto iw 
vuties of public anethffi or private contract with tiie approval of the Boara^ 
Yalnereto* xbe purdhaae*inoney is to be paid tq the Board or as thqy direet^ and 
their leodpt is a suffipient dischar^ to the pur ehaaw « On rsee4>t 
of (he whole of the pnreha8e>moneja‘conKeyaim is eieented 
the Board to the punffiaser or as he directs, and is evidenoe of m 
regularity of the sale. Land sold to raise the expenses of the 
indosnre is conveyed as, and becomes freehold of inberitaUM^/), 
except where land set out as copyhold is sold ; e.p., where a limiM 
owner od.a copyhold allotment desires a sale to meet his proporti<m 
of the expenses (g) it is conveyed as copyhold and subject to the 
same rents, suits, and services as if the sale had n(^ been made (h). 


Surplui 
purobMe* 
mon^f h«.w 
(ImU with. 


1236. Surplus purchase-money in the hands of the Board whero 
the land has been sold to raise the expenses of the inclosure is paid 
to the persons interested in such proportions -and subject to Such 
restrictions and conditions as the Board deem just(»); where it 
arises from the sale of an allotment, the money, if it amounts to 
£200 and is not paid to a proprietor who is absolutely entitled, is 
paid into court in manner similar to that provided for payment in the 
case of persons under disability under the Lands Clauses Acts, and 
may by order of the court be applied, (i.) in the redemption of land 
tux or the discharge of incumbrances affecting the land or other 
land settled therewith, or (ii.) in the purchase of other land to be 
settled in the same way as the land sold (&). Until so applied the 
money must be invested and the inconio paid to the tenuit for 
life(0. If tlie money is less than £200 but exceeds £20, it may, a( 
the option of the person entitled to the rents and profits of the 
land, or of his guardian or committee in case of persons under 
disaffility, be paid into court as before, or may be paid to two 
trustees to be nominated by the parties and approved by the Board, 
who are to deal with the money in the same way as money paid 
into court, but without the necessity of obtaining any order of the 
court for the purpose (m). Sums under £20 are to be paid to the 
tenant for life or other person entitled to the rents (n). 


S^Ssor. 11.— iflfcrjm iVoeasdew* peidew Award. 


Powmot 
valvar bafore 
smnl. 


Uk87. Pending the completion of his 'award, which frequently 
occupies a cottsiderable timer tho vadnw has extensive powers of 
managmnehi He may sutt^d rii^te of common and other 


(«& Xi9>a whfM a liautsd owear dastraa a aala <d part of his stlohneat fo 
StSMhh SUi* Of wqwaaaa ; aao p. S8S, oMie, 

(/) ladleSBM Act 1840 (8 A 9 Viet. o. lisj. ha. U2, 143. A form of con. 
DM jphivsu hi ms sohsdttle to tbst Act 

, , XaemiitM Act 1840 (8#f Viot e. 118}, a. ISO. ' 
f4) XmMMM AM, 184e flf« is Tiet ^ 
m lhgiMAr#AM, 1840^* » Viet. e. 115 ), a 

' 'Av' ' 

j .U dhV-SoanLjadBk fit (hay inay dilrtiM SUM excesdwhf' 

. JtotoaopsidtotrMMpsf^). 

(n) /Mi, A 141. T 
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riipits over dhe lend (o); let the Iterbege ; dlieet tibai ihe eUolk 
soentB when xoarked aod staked mt dudl m e&tsred apon by the 
pecsoDS lor wlpno they are iftt«Bded(f); taka proeeedings against 
persons eommittiDg wful damage to fenoes, ditohes, or ol^ 
melosare vorlu^ or treppeAiog open lands over which tfae lighta 
of oonunon have been snspended, or which have been pat mto 
possession of allottees, and recover penalties (r) ; give direetblis as 
to the determinatiott of tenancies of the land to be indoeed, and, in 
case of difference, settle the compensatum to be paid by tbn land* 
lord to the tenant etc. («) ; direct tire coarse of hosbandry t[t) and 
order what, and by whom, compensation is to tte paid for growing 
crops, manuring ooltivationa etc., to the former owner of an 
allotment (a). 

SnB*SBOT. 12. — Valuer'* Report and Fined Amxrd, and GorrmMem pf Award, 

e 

1238. Within one month after the division of the land to be 
inclosed and staking out of the dlotments, unless the time is 
extended by the Board, the valuer must send to the office of the 
Board a report in writing accompanied by a map, both of which 
are to be signed by him (b). 

The report specifies all the claims allowed, the allotments, 
exchanges, and partitions, the roads, ways, works, and essemenbi 
set out or directed to be made or reserved by the valuer, and any 
other directions or determinations which the vainer considers 
necessary. 

• The map shows the lands to be inclosed, the lands to be sold or 
exchanged, the lands in respect of which allotments are made, and 
such ouer particulars as are required by the Board (c). 


(o) IndoBore Act, 184^ (8 A 9 Viet c. 118), •. 69. 

Indosun Act, I8;i9 (22 & 23 Viot. 3, 43), a. 3. 

\q) Indorare Act IfitfA (K A 9 Viet 118), s. 9d ; batoewan Onlerof the liuard 
is nMuiied bsAn* tiie valuer can give tins direction (Indosure Act, J8C2 (Ifi A 
16A^c.79),e. 16. 

(r) Indoeure Act, 1848 (11 A 12 Viot c. 99), a. 10; Indosure Act, 1849 
(12 A 13 Viet o. 8.'!), e. 10 ; amended as to procedure by the Statute Lav 
hevieian (Subdituted JBuaotmente} Act, 1876 (39 A 40 Viot o. 90), e. 1, wbidi 
IniaaS' ofenoa; of this natuiS within the Siunmery Jnriediotion Act 1848 
(llA 12 Viet 0 . 43), and the Acta anMnding.the aeaw. Fiaee and peoslties 
eis to go toveide the expeneae of the indoeure or to the paraoa lawfully in 
poeaeasmi of the allotment ae tiie court ahall ^se 0 t.^The letter person may 
also tsko pMoeedings against trsspssalrs (Indosure Act 1848 (11 A 12 Vkt 
e. 9Q, a if). 

• (•) lado^ Aet 1848 (8 A 9 Viet a 118), a 96 ; Indesaze Aet 1862 
(16 A 18 Viet a 79), a 16; JneloWBO Aet 1869 (22 A 28 a 48), WlA 
“ iMlsMiie Aet 1M6 (8 A 9 Viet tl8),.a TO. 

' jbSSem a£?» 1 « ^ « Ttet a 118 ), a 102 $ Indeenra Act MM 

J 18 Wet a T 9 ), a 16 . XhenMrtmbtdl^tiiedrdhswsMef mavdaen 
kFpRsofttwBepmvfilhefoHM jsflmSn^opmdiaol Vccmeiid Prsea* 
dwSveL IV., Jt 14 . Vhe rmrt aM am oereA% s sss fioal in Me 
e^' jto qu s ntiti is c H i yi l rAl sad meisalhBisesas where we eiwi iy tifess it is 

‘^^^[ghaBcMd kwopowsriirtiiy fidait d sei r s bl a anA losMosspm,to 
SbiSi am ecdsr ifimisishig wHh tSttnaseadiy et showing eA fibs sn» tbs dd 
iMiensd lands in laqwet of vdiichffieaUelBSSnto«nniadi(bMAoSBN let 1848* 
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1239. A copj of tho !.-eport is then sent bj the Board for deposit 
in some eonvenient place in the padsh for inspection by perrons 
interested ; and notice is given stating where the report and map 
may be inspected and of a meeting to be held by an assis^t 
comnlissioner, not less than twenty-one dayli after the first publica- 
tion .of the notice, to hear objections to any allotment, direction, 
determination or matter in the report (d). 

At the meeting any objections are considered and determined by 
the assistant commissioner, who has power to adjourn and fix 
further meetings ai].d to direct any farther valuation or survey of 
the land or any part thereof, and to take such other measures for 
ascertaining the justice and propriety of the determinations and 
directions of the valuer as he thinks proper. When all objections 
have been considered and determined the Board approve the report 
or cause it to be amended as they see ocea8ion~(e). 

1240. The award is then prepared and engrossed on parchment 
by the valuer, under the direction of the Board, describing the 
boundaries (if any) ascertained and set out under the provisions of 
tho Acts, tho matters contained in the report and a declaration 
whether all or any and which of the mines, minerals, stone, 
and other substrata have or have not been included in the 
estimate of the right and interest of the lord of the manor in 
the soil in resiiect of which an allotment may have been made 
to him(/). 

1241> The award and map annexed thereto (c), when signed by 
the valuer, are confirmed by the Board and sealed with the date 
of confirmation. 

Two copies of every confirmed award and of the map, if separate, 
are made and sealed with the seal of the Board, one of which is 
to be deposited with the clerk of the peace of the county (k), and the 
other with the clerk to the parish council (t) of jthe parish in which 
the lands or the greater part thereof are situate, or with such other 
fit persons as the Board approve. They are to be kept with the 
county and parish records respectively, and persons interested are 


(11 A 12 Tiot. o. 99), ■. 2). In such a case old inclosed lands will be 
desorib^ ia.the scbednle to the award, in wbicb the allobnenta are set <mt 
by sefifN&oe ic; fm numbaiir on iha Ordnance Kap or Tithe Map of the 

^^"^^iS^osme lBi& (S A 9 Viet. o. 118), s. 103. The notice is given, both 
outer d^^Q^t^'par^.clu|rch and by advertisoosent. 

a 101. As to the’ ijpportanoe of tins declaration and a daar defini- 
twa of the riebta the lord, see p. 873, wi/e. 

.(p) IftlieJop(d,b]rxeaMaof the sue of the map fir other drciqneteaoes deem 
tiainjMiabla, eeni^a separate map.nndw their seal without iU biitatw 

to ^ fKwarei#A#euie Aot< IBflh ^ ft. 23 Viet e. 4^ t MK. "Tho 
anrit rod iniqi aw.twiro(Q at the ofi<ie of jbhe Beard, (3, ShTwaaMaB^O^ 

A) The oIttkbt 'iGe peoMM entitled id m he 'af ten dullittsis the’dan^ 
(Xndto^ Act. 1832(13 ^Viot. c. 7«>. 1- 3?). . , ^ 


.^nvebeen tiaiHiffim Uthe pMuhcoiiiwU 
fl6r67Vwt;c,7^,el.4.& 
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to b« finUtlcxl to itutiieclion, and to be ^miehed villi copiea 
extraot8(A;). 

Tlw eonfimation of tlie afrard-ia conolosive evidence t^t the 
requirements of tbe Aet:j^ have been complied with ; no award 
can be imj^acbed b; season of any mistake or informality theroin 
or in the inclosure proceedings ; and all allotments, exchangee, 
partitions, directions, and matters specified and set forth ki tbe 
award are binding and oonclnsive on all persons (t). 

The confirmed award is to be received as satisfaotoi^ evidence of 
all matters therein recited and stated, and copies or extraotf signed 
by the clerk of the peace are to be received 'as evidence wimout 
farther proof (m). 

1242. If the award has omitted to disUngnish any land in 
respect of tenure, estate or title, or has awarded an aggregate allot- 
ment where there •should have been separate allotments (n), the 
Board may, at any time within two years after the confirmation of 
the award on tho application of any person interested, rectify the 
omission or subdivide tho allotment, upon investigation and at the 
ex[»nse of the applicant, by a separate instrument under their seal, 
which is depositcnl with and deemed part of the original award (o). 

In case of any fraudulent or other error or omission in any award 
confirmed by the Board or their predecessors, the Board may at 
any time, by an order under their seal, correct the error or supply 
the omission at the expense of the applicant; and tbe order, if not 
indorsed, must be deposited with tbe award (p). 

4, I — i.i— I— ,.M. II— I..— . I I 11,, . 

(k) luclomire Act, 1845 (8 & 9 Viet o. 118), s. 146. Tho foe for inopootton ii 
two Bhillings and six pence, and for liimiBhing copiee or extracts at the rate of 
threepence for every seventy-two words (ihifL), 

{H Inolosure Act, 1645 (8 & 9 Viet o. 118), s. 105. 

(m) Ibid., s. 146. A return of all the inclnsure awards or miss thereof 
doposiied with the clerks of the peace or of the county coututLls in Mogland and 
Wales was made by the Board in 1904, pursuant to aa brdvT of the House of 
Commons, and has •been printed os a iVrliamentsry paper (** Oommons 
(Inclosuie) Awards, 1904, 50). 

(») For an instance of difficulty ocoasiouod by an aggrmte allotmeiit made 
in I’espectof laud partly freehold and partly copyhold, see Kiitg v. Mood/y (1826), 
2 Sim. A St. 579), where a lord of a mfinor, who was seised of iha manor subject 
to an executory devise, purchased lands partly freehold and partly copyhold held 

Ihb manor ; on an indosuf'e an allotment wus made in respect of these lands, 
and the Idrd, considering that both the freeholds and copyholds piAohased had 
become bis own property, received one allotment in resp^ of botti and devised 
the puidiaaed emte; the executory devise teok effect, and the •executory 
devisee claimed as against the devisee \inder the will of the lord that poition/»f 
the aUottnent which was made in respect of the oopyhold land on the ground 
that t^ purchased oopyhold became extinguished to tbe manor, and it Was 
M4 that he was entitled, and that the court would not interfere 4it favour 
of the lord’s devisee. . 

(ft) ]bHdosuted^W845(|SA9TI<A*e. 118hiul07. The Board have also similar 
powers tmdar a. w remedying dfdeets and omisdons in awards under local 
Ittoloaure Acta» or under the IndosmO 1886 (6 ft 7 Will. f. e. !%&)» In 
JMemm y. (10^, 1 Ok. Am»; and Km»iir 

•xprsased an ophuon that in the a&asMOt fraud the Oourtsol OUheary hail 
no power to eorceotan award made nhisr an Isiolosure Ant 

/^liido8iixnAd;I852(15ftl6yioAOa79),«.29. The Bgiul, iftjuoosaaors 
el iKe Inclosiire <3miiifsittoiieiiia are slie empowered to n sv i i O Ike powers of 
eomwilmioueis under local InolDidMw Acts or the ComnMm Inclosure 

idbd, whfoh)mdlMM»nloiihydoUy,«iid loafq[Kunt^l^^ to oait^ 
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BrB-SKOT. /Wars ^ Ubi JfoardL 

1JM8. 19i 6 Board may, if they see occasion before ^certifying i£^ 
expediency of an inclosure or at wy stage of the inclosare pro* 
oeedings, require notice to be given to Immediate Mversionere ^or 
remaindermen, or any other person to vrliom they think notioe 
should be given, and objections made by any such person may be 
heard and determined (j). 

IStM. The Board may at any time after the appointment of a 
valuer, if they see occasion, make an order requiring such valuer or 
any other person in possession of any schedule, valuation, plan, or 
other document relating to the iuclosure to deliver such document 
to them at their office, and in default of compliance with the order 
may summon him before the county court of the district, the judge 
of which is to enforce the order (r). ^ 

In the event of such an order being made or of the removal of 
a valuer or surveyor (s), the Board, on the application of the valuer 
or surveyor or their representatives, are to ascertain what progress 
has been made in the work, and to award the sum to be paid to the 
valuer or surveyor for services rendered, and the sum so awarded 
with any costs incurred by toe Board is to be a charge upon toe 
landowners and form part of the expenses of the inclosure (a) • 

1246. The Board are by statute (b) retjuired to prepare tables of 
fees to be taken by them under the various Acts administered by 


out the proceedings where neoossary, and also to oonfirm awards made under 
the supposed authority of the last-mentioned Act, making such inquiries and 
taking such steps as upon an application for inclosure under the Inolosure 
Acts, 1846 to 1899 ; see Inclosure Act, 1846 (8 A 9 Viet. o. 118), se, 163— '157 ; 
lucloeare Act, 1849 (12 A 13 Yiot c. 83}, a. 4. Owing to the lapse of time, 
however, these powers are now rarely exera^. 

WWe, under a local Indosuro Act or awaid, trustees having certain qualifi- 
eations are to be elected for carrying out or maintaining works oonneotd with 
the inolosure or other local duties, the Board may make an order reduoiog 
the number of trustees, if on inquiry it is found necessary or desirable (Inoloeure 
Act, 1846 (8 A 9 Yiot. o. 118), a 168). They may also extend tihe time lor 
emnoUing awards under local Acts whm they aiu satisfied that siidh awards 
have bMQ acted on though not enrolled (Inoloeure Act, 1864 (17 A 18 Viet 
0 . 9t)* ^ awarda, if executed before are valid without enroliheiit 

(3 A 4 Will, 4, cu 87} ; tee p, 538, anis. 

(s) Indcslhre Ao^ 1846 (8 A 9 Yiot c. 118K a 146. 

(rj liadosAxe (Expensea) Act IW (81 A 89 Virt . o. 89), a 4. 

^}i For the powm ca to remcvbiga valuer and appointing anew eM whom 

(>i Yi,.. . 

1m payable in tcapeot d tmtHtiiou muiar 

Aioto (lAklk m ■tiu iuk» at gfna firgiitJiw. 

lilmiuaaw not inM* to taelmrw), am M 

£10. •aft h IbSoviif ftoMM* 

Im; M mMjim 100, 3$. ; te •iwjraAUtipail adiawinNaig 
100 qfiil 000, ]«. aw J •dditioiwl «m «zoMding M0i» 9^000^ 

ik'vMma £10^ mAw 

•ftftijftott-lntf 

Oa aaMNrt iMMiaK«iAl%lwtudwriwfll patjilkM, tovMiibw. awMn* 
wAMtanif a* fraalHdft, or iMwholrtbada, Aft. ^ 



X.— Imcloburie or Commons anm Common ^^ibuds. 

ttteitti wUeh ate to be* subject to the M^protiU of the Treasorf 
OomniUBioime, and may trom time to time with tiie like approval 
be nvised ai|d alteted. Tfab .tables are to be published m the 
Idmdm Oagette and laid before Bsrliatnentt and the fees payable 
are to be denoted by fftamps affixed to or impressed on* the 
doeoments. 

1946. At any time after application has been made to thelBoard 
to sanction an inclosure or i^nlation of a common or any 
land snbjeot to be inclosed within the meaning of the Ipolosnre 
Aet, 1845, the Board, or assistant commissioner, oV valuer, 
or any person or persona appointed by tlie Board, assistant 
commissioner, or valuer, are empowered to enter with assistants 
and servants upon the land to be inclosed or regulated at any time 
or times until the inclosure or other proceedings are completed, for 
the purpose of making examination, surveys, and measurements of 
the land, and of doing all things necessary for putting the Acts 
into ezeeation(c). 

SirB.SBCT, H . — Tom Ortoni and ViUago Oreuu, 

1947. Although town greens and village greens (d) are frequently 
referred to in Acts of Parliament, neither in the Acts nor in the 
reported cases is there any exact definition of a town green or a 
village green. It may or may not be subject to rights of common, 
bat the essential characteristic of a town or village groen is that 
by immemorial custom the inhabitants of the town, village, or 

'parish should have acquired the right of playing lawful games 
thereon and enjoying it for porposos of recreation. The nature 
of tile mijoyment is a matter for proof in each ease, and the custom 
most be limited to the inhabitants of the district (whether pariah, 
vill, or manor) for which it is claimed. The evidence must be 


when the aggregate value of the 
exoeeda £100 ana does not exo^ 
timeot 
.Od. 


iropertT doM not exceed £100, £l ; where it 
xOO, £:! ; for eaoh additional £100 or fraction 
to i^,000, 6t. ; and for every £100 or fraetion thereof exceeding £fi,WK), 
it Mie fee ia not in any caae to exoee<l £00. 


On an award ot apportionment or other applimtidU of money undwr the Lenda 
PlaMiw Acta, for ev^ £10a or part therwH, £f ; on an onier of apportionment 
otne farm roita or other renta or certain paymonta, tor ovoiy £100 or part 
tteroof, £l ; on the amendment ot completion of any award lyidor local Acts, 
£0; and on the amondmont of any award^or order confirmed under the 
Indoenre Acts, * * \ * 

(d Indoenre Act. 164» <8 A 9 Tiot. c. 118}, a 123. 

(« The leading cases on this sd^eot st» Filch v. Baulina (1790), 2 Hy. Bl. 
898; BammnrUm r. M(mqr.(t87<b, 24 W. B. 003; and JUimrdcjr, Jenkint, 
rtOWl 1 Oh. 806; hnt the nOoinng eaaae may alio be tefaired to, namely, 
AVM t. WcBia (1060), 1 Lev. 170, wUrnw a custom for the inhabitants of a 
cartsin^iodaswaiaH timas af tiw ysar on a oertain dose, ^ddi may or 


I ialialntaotii of 8to6kb>vl^ to ride 


1%!d. 1 {ioB XmmsaMm v.'MQ^ni ; 

a!SaS^?»wgtt!e*dOTmLdni^?Wjttill0wtalgimiei aid 

otbor liirftf iM itecowaiy aoiN^^ 

MthorigUtoomrep the Imotooio of a tmuier ottd tmio imtsAotmt ou Uw 
WM toiooledL 866 twih/r on lliis 6ubj«ci. HrAOioi A»fi> 

SmiBATioir Q»nnii»o. • 
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0Mrr. 4 
Powers sod 
Dnties of 
Valuer etc. 

A Hot men t for 

recreation 

puiiioMa 

only. 


Bonndariea 

to be dcliiitd. 


consistent with tlie custom alleged, and' must not be too wide. 
Evidence proving that all the world went over and played games 
on a piece of waste land or common will not establish the enatom 
for a particular parish. (e). 

« t 

1248 . Town greens and village greens are expressly excepted from 
incloaure (/) ; but the Board are empower^, if they tbi^ fit, to 
direct'that any town green or village green in the parish in which 
an incIoBure is being made shall oe allotted and awarded for 
purposes of exercise and recreation, in the like manner and with 
the like*iArovi8ionB for making and maintaining the fences, pre> 
serving the surface,* and draining and levelling the same, as are 
directed concerning allotments to be made for the purposes of 
exercise and recreation ; and any such green may be so allotted in 
addition to other land which may be allotted for pnr|)oses of exercise 
and recreation, or, if the Board think it sufficient, in substitu- 
tion for other land which might liave been required to be allotted for 
such purposes. 

In every case in which a town green or village green adjoins land 
subject to bo inclosed, and is not separated therefrom by fences or 
known bounds, the Board are required in the provisional order to set 
out a boundary line between such green and the adjoining land, and 
in their annual report to Parliament to mention and describe such 
Itoundary (fi ) . The effect of allotting a town green or village green for 
the purposes of exercise and recreation is that any rights of common 
over it are extinguished, while the rights of recreation are preserved. 


Vesting of 
village greens 
ttiul reorettlion 
allotuients. 


Injury to 
tillage green. 


1249 . Village greens dealt with bylnolosure Acts and allotments 
set out for recreation were usually vested in the churchwardens 
and overseers of the parish (/<) ; but the powers and duties of such 
officials with respect to village greens are now transferred to the 
parish council (i), which has power to protect and improve them {j). 

In parishes where there is no parish council, village greens and 
recreation grounds which have been allotted to the churchwardens 
and overseers are now vested in tiie chairman of the paridi meeting 
and overseers as a body corporate (k ) ; and they may obtain from 
the county councD the powers of management given by the Local 
Government Act, 1894, to a parish council ({). 

Inju)^ to a village green or interference with ite use as a place of 
recreation may be punished on summary conviction by a fine not 
exceeding foirty shillings and damages (m) ; and where it has a 

— , ii ' ' ; 

(«) 8m mm tttod in note [d), p. 6S9, ante ; and in pnrtioalar Hammtrten v. 
JSr«M|yn8fO,MW.B.803. 

(/) XftdnniM A«ti 1846 (8 A D Viot. e. 118), a. lA 

{a) /Ml^ 

ii) liOMl OovemmMkt Act, 189^ (66 A 67 Vbt a. 78), a. 6 (1) (o) (iii.); 

{it s. 8(1) (d)» nAiiMT'alM ampowoM n pariah ooimctl.to nofea bpo- 
lAWa, mhjwit to oonflrnialiiML bv the I^tool Oovtraunont Boasd, adUi pmahiM 
fi(Kr lim iuiiagMibnt, wUhtefciwoa to any villago gtewi or ncntHm ftnand 

(b) LmoI Govenunoat Aab'lm tw A 67 Tint. e. 76), a. 18 (7). 

(I) /WA,al8(10). . ^ ■' 

TnekMuro Art, 1857 (99 A 81 Viet c. 81), a 13, «• 
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known or defined bounduy, any encroachment oii or interteMnoo *• 

wUb it is a public nuisance and iudictablevaooordingly (n). F wyw and 

1360. Unless a village green is subject to rights of common, it '|f|||ilar etd 
cannot be the subject of a wheme under tiie Me^politan Commons 
Acts for regulation, since it is not subjeot to be inclosed undeif the 
Inclosure Acts; but it may be the subjeot of a similar scheme TiiUgegnaiM, 
under the Commons Act, 1899 (o). • 

^ Any provisions with reference to recreation allotments, including 
village greens so allotted, or with respect to the management of 
such allotments, contained in any Inclosure Act or awarl,*roay, on 
the application of any district council or parish council interested 
therein, be dealt with by a scheme of the Charity Commissioners in 
the exercise of their ordinary jurisdiction and modified (p). 


SuB-SjiCT. lo. for Rtcrmium irrounth and FinJd Oarden$» 

• 

1261. Allotments for recreation grounds made under the Inclosure Ventinsoi 
Act, 1845, were until the year 1876 awarded to and vested in the 
churchwardens and overseers of the parish to be held in trust as 
places of exercise and recreation for the inhabitants of the parish 
and neighliourhood (q), unless the vainer, with the approbation 
of the Inclosure Commissioners, allotted the recreation allotment 
to some person entitled to an allotment, who consented to receive 
the same as part of his allotment charged with the obligation of 
keeping it in order and of permitting it to be used for purposes of 
recreation, the allottee receiving the benefit of the herbage (r). 

The Commons Act, 1876 («), however, repealed the power of so 
allotting a recreation allotment, and directed that all allotments 
for the purpose of a recreation ground made after the passing of 
that Act should be vested in the churchwardens and overseers of 
the parish, to be held by them as provided by the Inclosure Acts, 

1846 to 1868. 

The powers, duties, and liabilities of the overseern, or of the ehureh* 
wardens and overseers, of a parish with respect to, among other 
things, the holding and management of village greens or of allot* 
ments, whether for recreation grounds or for gardens or otherwise, 
for the Iwnefit of the inhabitants or any of.tiiem, hi^ve been trans- 
ferred to the parish council, so that any allotnmnts for recreation 
grouxids heretofore made to the churchwai^ens and overseers are 
new vested in the parish counoU of the parish, and anjr such allot- 
ments made in future will be ijiade to the jj^rish coanw (0- 


pij OcffljnoDS Act, iS76 (30 & 40 Viet. c. 30}, a 00. 

M Sm fh* dafinitaoa o^ ‘'oonuaon” in Ui* Metr^litaa OontnuMui Aot^ 
p. 006. poit: and in the CknmnoM ActMlSOO (63 It 03 Yica o. 30), w. U, 13. , 
(p) Oonunoas Ant, IfiOO (03 AM Vi^ a SO), a. M. 
teV Incioaan Aot, 1843 (8 A 0 a 118), a 78. 

W w tapMlad liy1ha8tatttteiAw 

Art, 1804 (37 A 38 Yirt. c. 6^ aa unnecMM^ m jmiaaqpMiioa of the 
tnutalbr of the powers, duttea, and UahilstiaB of the dto«6wa»diiis and ov^ 
esaie in nienmat to, among otiwr tiimgw recreation rtlolm^ to the psnsk 

fio^iicil by thift ijocal Act* ISIM (itG A 57 VKite.<&.7^s 

(Q IiOCbI Govet jiiubiJl Actr (WJ (ft 57 Vitt. o. TS^ is $ (1) (o)* 
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Bifvf*'*. 1262. Beeraaiion allotments ara in tlw first inaEtaaoe to 
PMfmand fenced (a) and, if necessary, drained and liSveUed by vainer eit 
ufitles of the expmse of &e iDclo8dre(b). The parish oouneil(e) are reqnired 
va iner etc, to mamtain and repair the fences and to keep the snr&ee dxaiaied 
Fencing ato. and level out of the rents to be reserved for the herbage or out of 
the fx>or rate or otherwise, and are empowered to let the grass and 
herbage (d). The rents are to be applied to meet the reqoiremeqto 
surpiiM rentR. above .mentioned ; and any sarplus is now to be expended (1) in 
improving the recreation pronnds in the parish or neighbourhood, 
or in maintaining the drainage and fencing thereof, or in hiring or 
purchasing additional land for recreation grounds in the parish or 
neighbourhood (e), or <2) in the improvement etc. of the field gardens 
in the parish or neighbourhood or (8) towards the redemption 
of the land tax, tithe rent-charge, or other charge on the recreation 

grounds O;)- 

Kzchann 1263. The Board have power, on the application of the parish 
kiid imU' council and of the person or persons interested in land more con- 
venient or suitable for the purpose who may be willing to give such 
land in exchange, to authorise the exchange of a recreation allot- 
ment (/i) ; and the trustees of any recreation ground may, with the 
approval of the Board, sell all or any part thereof, and out of the 
proceeds of sale purchase other suitable land for the same purpose ; 
but no such sale can be sanctioned unless it is proved that such 
land can and will be forthwith purchased (t). 

A recreation allotment may also be transferred to tbe sanitary 
authority of the district (k). 

C^cr 1264. Since 1876 it has been unlawful to authorise the use of or 

to use any recreation or field garden allotment for any purposes 
other than those declared by the Act and award, or either of them, 
under which the same was set out, notwithstanding anything 
contained in any other Act(0. 

PwioiiKAi 1266. The parish council are required to m%ke to the Board 
‘ reports at intervals of not less than tnree or more than five years 


(а) UnlsM the Board by order uadur seal authoriae Bio fendiig ot tho allot- 
niout to be dispeosod with (Inoloauie Act, 1652 05, A 16 'Vrok o. 79), s. 14). 

(б) The valuer ia requim by the Board, whao eendiiig in his rqwrt (see 
p. 585. ontt), to state wMtber ttie reoreatioii and field garden allotmenta are 
properly Jbnoeds' drained, fafveUsd, and ia a fit aiate for oconpation for their 
reraeotive purpoaea. . 

BMdoafore im, 1845 (6 A 9 Viet. o. 118), a 73. 

(e) OonunonaA^ 1676{39A40TMto. 56), S.27. Before 1876 aurolnavmta 
w«e* i^fltMbla m aid of (he Idghway rataa (Inolusnie Atk, 1845 ^ A9 Vkt 
0* 1116, a 78). 

/} Cs)iullmsAot.)0(42 A43Vict.a37).a,8. . . , 

s\ 1899 (« A ^Vkt. 0. 8^^ 

I) In^skAe Aflt,l846 » o. 118), a, ' 

^ OUn^wna Ask 1879 PAM 

8»i*p.j894, io wa- • ■ ’ i. '■ 

(9AM6 «. 56), s. 19. Ibis pcovtaon, howavetv 

pmm^o^aiiMaadnleidwn aentioM^aslh* 


MJbiniiUs Act, 
hrMdin''d«t«8^itm oC^ 


aubafibiM landa wfll be nsad fiw the oiigaiu puipiMHa. 


f 4 RT Xr— IxcutHiTiis or Oqw|ioNS akd Common Ftn«B9> 


to jrMiwet of tbo reereal^ot^ cronndte and Md i;»rdeiHi under . 
mwan^eniMinti, lirith such patticalwm of the renlB received tlm ^ 
Bia^ Boafd n^nire (m). 

13^. The allotment wardens til field gudensOO are reguked 
to let die allotments (o) in^idena not eM^tng a quarter of, an 
aere to poor inhabitant# of the 'parish for one year or from year to 
year at snoh rents and sabject to such terms, not inconsistent with 
the provisions of the Act, as they think fit. The gardens areto be 
let free of tithe rent>oharge and other rates etc. at rents not below 
the full yearly agrionltural value of’ the land as ascertained by 

K riodical valuation ; and the erection of any building fof, or to 
used as, a dwelling-house is expressly prohibited (o). 

If tbeullotment wardens are unable to let the allotmenta to the 
poor inbalntants of the parish in gardens not exceeding a quarter 
of an acre, they may let the same or any nnlet portion in gardens 
not exceeding one acre, and must offer the gardens to the poor in- 
habitants at a fair agricultural rent, if sufiBoient to satisfy all rates, 
taxes, tithe rent-charge, and the special rent-charge mentioned 
below (in cases where it is payable) (p), but not otherwise, instead 
of at the full yearly agricultural value of the land. They are 
also empowered, if unable to let the allotment or any portion thereof 
to the poor inhabitants on the terms above mentioned, to let the 
same or any unlet portions to any person whatever at the best 
annual rent obtainable without any premium or fine, and so that 


(m) Commons Act, 1870 (3S) A 40 Viot o. 66). s. 28, Farish proper^, other 
&an church property, is now Tested in the mrish council, subject to sU truste 
and liabilities aSectiiig the same (Ijocal Oovemmeift Act, 1894 (56 A 67 Viot. 
0 . 73), B. 6 (2) (o)}. Apparently by inadTertenee, no provision was made for 
enforouig cogence to the Board's demand for a report. The powere of a 
parish council to make bye-laws etc. with reference to a recreation ground have 
Men dealt with on p. 600, o»<e. 

(w) Under the Inolosure Act, 1846 (8 A 9 Tict. c. 113), s. 73, allotments for 
field gardens were to be eet out to, end the legal eatate vested in, the ehucch- 
vnurdene and overaeers of the parish, but wars to be under 'he management of 
four allotment wardess, who were to be elected and to hold office in manner 
directed by the Act {Hid., a. 108). But under the Small Holdings and Allot* 
BBenta Act, 1908 (8 Edw. 7, % 36), s. 33 (3), which is praotically.a re-enactment 
td the Loe^ Oovwnment Act, 1894 (66 A 67 Viet c. 73), s. 6 (4), where any Act 
conatitatae any peiwone wardens tor allotments or authorises at caquiies the 
appoiptmeot or ewotiou of anv wardens, counaittee, or managenfor the purposes 
vi sBotiiMnto in a runil pmah, tbaa the powers and duties of Um waiuens, 
oomifiittse^ m managm riMll be exerrawd avd perfemad by the psi^ oouncil, 
or in the case of a parish not having a paririi oonncil by pmsons appointed by the 
p«^ meeting, and it riiall not M neceesary to make the aaid appoyitmant or 
to brid the siholion, so that the pfiwers and dutiM of t^ allcimant wardms 
stated in tike folbwing pages wQl now ap^y to ^ parish council or to ^ 
nanona Muointed by »s paridi maaling, as the case may ha 
{tlituSmua Act, 1M3 (3 A 0 a 113), a 109. In the aventol such a 
buafibsg heiu erected, the allolmeat waraMS are to pull it down, aril the . 
uwtsriui, aaainnd^ths wuoeodo M sunto d iho gaidflUB 
(fl) Hiliday ?3f miwo wnauji^^ to 4 tQot field gsiqans sulqacifio » 

ibUotmant 


aisBthnohesns«m*Wlieeoi«yanAm^^ 
allotted to aina4KiN'ktoteBt(d m fuQ or in pOKtcfi 

Mhtfotmmta or ^ui^t bo add Iw ilM puqpoio of nistng fUjtttf i 
of ttm inblosum, . 
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Mot. 4. they can obtain posseBsion within a period not exceeding twelve 
l^an and months if the land shaK he required for the poor inhabitants (q). 
Sntles of These powers of letting most, however, be read^ in oonjunotion 
ygluer etc. powers conferred on parish connrils with refereMO to 

allotments under thcdr charge (r). . <- ^ 


o( 

fleld gwrdeus. 


Reot \n 
anrear. 


rrovlnioiw 
applicable to 
field f;u9iJeri!i. 


Tranifor of 
maiiagement. 


1267. The rents of the gardens are applicable in the payment of 
rates, taxes, tithe rent-cheffga, and any other outgoings and of any 
expenses incurred by the allotment wardens in the execution of 
their trusts and powers under the Acts. Any surplus must be 
applied to some of the following purposes, namely, in improving the 
field gardens or some of them in the parish or neighbourhood or 
maintaining the drainage or fencing thereof, or in hiring or ^r- 
chasing additional land for field gardens in the same parish or neigh- 
tourhood («), or for any of the purposes for which surplus rents from 
recreation grounds may be applied, including the redemption of any 
land tax, tithe rent-charge, or other charge on Ihe field gardens (t). 

1258. In the event of the occupier of a garden allotment being in 
arrear with his rent for forty days, failing to observe the terms and 
oonditions of his tenancy, or going to reside more than a mile out- 
side the parish, the allotment wardens are required to serve notice 
upon such occupier, or to afiix it on the church door if be has 
removed out of the parish, detei'mining the tenanc}' at the expiration 
of one month from the service or affixing of the notice, and there- 
upon the tenancy is to be determined accordingly (n). If the 
occupier refuses to give up possession or any other person unlaw- 
fully takes possession of the allotment, the allotment wardens may 
recover possession by a warrant from justices as in proceedings 
under the Small Tenements Recovery Act, 1888(a). They also 
have the same remedy for recovery of the rent due by distrera and 
otherwise as if the legal estate were vested in them (h). 

1259. The provisions as to the exchange or sale of recreation 
allotments to acquire land ‘more suitable for the purpose, the 
restriction on the use of such allotments for purposes other than 
those for which they were set out, and the provisions as to furnish- 
ing periodical reports to the Board apply equally to allotments for 
field gardens and to allotment wardens (ch 

1260. The allotment wardens are also bmpowered by agreement 
with any sanitary authority within whose district the place for which 


(a) Oontmoiui Act, 1876^ 4r40 Vust. «. 66), s. 26. 

»} B e W tttt e AxJOXMMnl, Yol. L, prp. 336e(«M.; andashomlst Jannary, 1909, 
&baU Hddinga and AUotmenta Act, 1908 (8 liMw. 7, e. 36), as. S7— 30, 33 (4). 

(•) Oopuiiona Act, 1876 (39 A 40 Yiot. c. 66), a. 27, 

g) OosHBOUa Act, 1899 (62 A 63 Viet a. SO), a. Itf; and aaa p. 692. aala Prior 
to 1876 surplus nuts ware paid over in aid of the poormiasof tbapar^ 
<luolosiOpAot,ia46(8ft9ywt.o.llS),an2). ^ 

(V) Ac^ 1848 (8 4| 9 Viet o. 116), a 110. Oramnaatum ia io be 

made' oy dta afiotsMBt waxmM or fhaDr ineoBoac tamaat for crop s (azewt nto* 
hiUtad.ewaa) and naauiwoC'flm benefit of manure, the amount, in eaae 'nwhm- 
wice, to bit. settled by the juMioes, to whom applioation hukt be made to cive 


I A 2'VKt e. 74, 

(6) Inokisiiro Aot, 1818 (8 A 9 Yiet. o. 118), a. 118, 
(c) See p. 692, ante, * 


Pa 1:T X. — of OuMMuKS AlfD (X>MMo>i tllOittSI. 


Ibe allotmeato under theif managemeuti were set oul is Rituate, and 
with Uie sanetioii of lihe Board, to ti'ansferidid nuutagemeDt of ^ 
adotmeats to the sanitary antberity npou such twmsand conditions 
as may be sgre^ upon, and upoh any such transfer the laud is to 
vest in the sanitary authority (d). ' * 

1261. The Charify Commissioners have jpower, as in the case of 
a recreation allotment, to modify the provisions of an Inclosurs Act 
or award with reference to a field garden allotment on the appUca* 
tion of a district council or parish council interested (e). 

* • 

8ub-S£gt. 16 . — AlliUtmenU for Fuel and other Vvhlic Pufpoeeo. 


1263 .‘Besides the allotments for recreation grounds and field 
gardens, allotments for other public pm-poses may be resolved upon 
by the persona interested at the meeting held for the appointment 
of the valuer or at some other meeting for the purpose, and may be 
embodied in his instructions (/). The principal matters for which 
allotments may bo made and continued in use under parochial or 
other management are allotments for the supply of fuel tor the 
labouring poor, quarries for the supply of road materials, and fur 
public ponds or watering places. 

Fuel allotments were frequently set out both under private 
Inclosure Acts and in the early days of the Inclosure Commissioners 
in the north and other hilly districts where there were turbary 
rights, and peat or turf which could be used as fuel. They are often 
of considerable extent, and, coming as they do within the definition 
bf land subject to be inclosed (y), when no longer suitable for the 
purpose for which they were sot out or not required, have been and 
may be the subject of subsequent inclosure or regulation (/t). 


1263. Fuel allotments and other allotments for public purposes 
might be allotted to such persons and subject to such directions as 
the valuer with the approbation of the Inclosnnt C inunissioners nr 
the Board should* direct, and in all eases where the valuer with 
such approbation as aforesaid should not think it necessary or 
proper to direct the same to be otherwise made, were to be made to 
the diurchwardens and overseers of the parish (i). Where allotted 
originally to the churchwardens and overseers and ih most other 
they will he now vested in the parish council, or where there 
is no parish council in tiie chairman* and overseers of, the parish, 


(<i\ Allotmeats Act, 1887 (50 A ftl Vut c.48), a 13 ; ^tfrom 1st January, lOM, 
MS oio&ll £EoldixiM ftnd AlIotBunts Acts 190 d (8 £Sdw« 7y o* 80)y s. 33 ^1)« 

(«} ChintiooBB Actf 18tE^ (62 A Victa o* 80)y •• 16> 

if) See Ineloenre Act. Itfid (8 A 9 Viet. 'e. 118), e. 34; and p.^a, anie. 
Some of these piupoeee wTolve e defioitewant of the land and oonveyaoc^e or * 
aUotment to the hddiee er penone lor whom the^ are intended ; ea laad for a 
boiytAiT wfOttiid or a bjajdjigrgioiind ; for ohurcbM or 
pftwymmg ia hovmtfy wor UiOueo i | w to gaxdeim to be ikth|dbed thereto 

“StoSUAct, lM5(8A»Viefec.^lW.s. II; «.d 

(S) IhefoeleliotoentwhfaAwtei^iobjectol dM Meyrv*, 

rtimi A. 1 ; eeiA Hetfow Weald Common, which waeeii old ynml allotment 
imd bee been the eubject of a wdbmo under to Metropoliteii Ctomona Acte, 
iji) Incloiure Ad, IS43 (8. A 9 vfct. Cs IJA).* •- ^ 


. m 


8 WJT, 4 . 
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Uko field gardm allotments (k). And ifhy future dlotmeiDte viU 
doubtless be so made. ' , "u. 

Tbqr were frequently vested in * the lord of t^e manor 
trustee for the labouring poor of the parish or other nmaK^ 
entitled, or they may have been set out f 9 r this purpose, rat not 
allotted to any specific persons by name or office. In such oases 
queq^ons have arisen as to the ownership of the soil. Where the 
allotment has not been made to any person or persons by nirae m 
office, the lord's interest in the soil remains, if there is nothing in 
the Act .or award to transfer such interest ; and he consequenUy 
lute the power of refusing bis consent to a subsequent inclosore and 
preventing it(f). If the allotment is made to the lord as trustee, 
and the trust as declared in the award does not exhaust the 
beneficial interest in the land, the lord is entitled to the unexhausted 
benefit (m). 

Where, however, the allotment has been made to the church- 
wardens and overseers for the purposes of a fuel allotment, the 
legal estate in the land is vested in them (n) ; and presumably the 
lord would be excluded from any benefit if hu received an allotment 
in respect of his right and interest in the soil, and there was no 
reservation of rights from which a reservation of the soil of the 
fuel allotment might be implied (a). 

1264. The powers of the Board to authorise the sale or excbrage 
of recreation and field garden allotments apply also to other allot- 
ments for public purposes, whether made under early Inclosure 
Acts or under the Inclosure Acts administered by them (b). 

1266. Fuel allotments (with allotments for recreation grounds and 
field gardens) are not to be diverted from the uses declared in the 
Acts concerning the same ; hut the Charity Commissioners, in the 
exercise of their ordinary jurisdiction, may, upon the application of 
the trustees of any fuel allutuieiit, authorise the use of such fuel 
allotment as a recreation ground or field garden or for either of 
those purposes, and order the establishment of a scheme for the 
administration of the fuel allotment accordingly ; and may also, on 
the like application, authorise the' exchange of a fuel allatment for 
land of equivalent value i! in their opinion land better suited for 
the purpose can be so obtained (c). * 

Any provisions with respect to allotments for recreation gmunds, 
field gardutis, or other public or paroehial purposes contained in 
any rela^g to IS^osure or in any award or order matte in 
punroaose tluHceoi, and any ptovknons with reference to iihe ntenage- 
ment oiany vaxk allotments contained in any sneh A^ award, or 


(1^ OesiMtefa), p. flHtk 

(l) jL T. ladwtir* £tigfand and fTote (1371), 

wbsn a fuel had been aat out wnder aa sarir 

A. 0. U 

f«) 8eaA..{7. T. ' 

(« fiba p. MX, BNi». 

Je) Cbmaiooa Act. 1873 (Sp * 40 Viot a. a. ISi. . 


23 ti. 77 h. 
.hudoatna m., 
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(uia, my BOW, on tlto ajpUeatba of voy dittdet or parish oonndS B**** * 
iatorMrihd in sodi alk)imdnt> ba dealt fUh by a sohame of the j jfclft.i iwl 
CSuoily OwnmitMionersin tiia Aiproise of thwr oroiaaiy jarisdiotion J9M|^ 
aa S uMa provisions had been aatabUshad Iqi* the founder, In the 
ease of a eharity having a idnxidar <d). 

ISM. Qoarries and allotments for road repairs and for getting QuwriMsto. 
stems and gravel for the^ general use of the parish or of all the 
persons interested in an inelosare are subjeot to the 8ame*rules as 
other allotments for public purposes (e). ^ , 

The terms of the Act and award as to the nper of saeh'qoarries 
etc. must be adhered to (/). 

Wherd land is set out as an allotment for the supply of road sdver«e 
materialB and the mss and herbage are awarded to other people, 
the surveyor of highways, or other highway authority, may, by 
ceasing to use the anotment and getting materials elsewhere, lose 
his right to get materials, and an adverse title may be acquired 
against him under the Beal Property Limitation Act, 1888 (g), by 
exercise of acts of ownetship over the allotment (h). 

SnoT. 6 . — The Poeition and Pmeere with referenee to Common* 
of lioeal Auflutritiet. 

1267. Local authorities, t.e., county councils, urban and rural Load 

district councils, and parish councils and parish meetinn, under 
modem legislation bear an important part in all proceedings for ’ 

*inel08are or regulation. Notice of every application to the tos^ 

has to be served upon one or more of them, and their attitude with 
regard to the application naturally carries weight with the Board. 

1268. For the purposes of this branch of the subject commons Gkaunestiu, 
may be divided into two classes : suburban eompions, t.e., commons communa. 
situate in or within six miles of any tnunicipal .orough or urban 

district with a fiopnlation of 5,(^ inhabitants (i) ; and non* 


(d) Oranmons Act, 1899 (62 ft 68 Yiot a. 80), a 18. 

(•> The rights of the surveyors of hi|hways and of the hii^iway authontius 
in vAonx their powen ate Sow vested to get toad matensls from lands in the 
et* dealt wite later; seep. 604, post. 

(/) Bplatt V. Mwtfio* (1846), 14 M. ft W. 233, where aa allotment of two 
aoree was asade under aa aaily laoloaure Act (or getting stone and jgravel and 
othvisstSKislsfsr thernairw tbehi^vays and tea public and pnme wads 
set out hr virtue of the Ast, and for the use id ths inhalntanta of the parish 
of A., sanit was held that wi aUotaicnt waa tor the repair of toads only, and 
that a nssr of tike allofenwet by infaabHaats for private purposes was not 
aufboriacd. . r-,- 

M g*4>1VllL4Lo.S7. 

m Them V. 19 H « a 741; Bmtth v. Steeke (1899), 10 

B. ftBk 791, * 

’U) Omaiam AOk, 1879 (39 ft 40 Tiet. e. M), aft. Ihe pomdsfiaii is to be 
fseinued aceosdiag to the last published esnsns, and the ifatBiye k to be 
massawd la a sttti|^ line fromthotewuhall, orif tharf bo no town hall, 
gMntrontiMSSfhsdtsloreh]itcli,tttlMroihiUbeoidyoBOdhHHHLorif then 
ikiwseehaniMa than bae,fhaa tern thopthtatpel auMBt flieocf such town 
loteenesraftparlel theeasasna. Wmo part onlysd a souuuon is mtuato 
W i l hia the ■fsiaostd distaaae front a tews, ouch psok is te bo de«in<'(l fur pw 
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fisor. c. feuburbaQ commotiK, iticludiiiK all laixl Bi<l>ject to be tuelosed undelr 
VoaiUonaud the Inclosore Act, 18^5 (Ar), other tbui mekowUtan waaxfio^ 
Powers etc. which are the snbject of 8pecia\ legielatiou if), aud ^wn greena laid 
of Local village green8(m) ; but it tnust be borne in mind that n<^me.o{ eVeiy 
Aathotitlea application to the Board relating to aliy cymmon mart be jeerved 
upon the parish council of every parish in which any part of 
the pommon is situate (n) and upon tlie district council, wlirther 
urban or rural, within whose district any part of the common is 
situate (o). 


(1) Siiburbati 
roinniorit. 


I’owern of 
borough and 
iiiltan diHlrii't 
oouncils. 


Kifienseii 


Atii|iti8itloii of 
oonimot) oe 
righu of 
oommoD. 


1269 In regard to a suburban common, the town council or 
urban district countil of any municipal borough or urban district 
with respect to which the common is suburban are inverted with 
the following powers, in addition to the right of receiving notice of 
any application relating to the common : — 

(1) Of appearing at any local inquiry held by order of the Board 
and making representations or proposals there or to the Board 
direct, regard being had to the health, comfort, and convenience of 
the inhabitants of their town (p). 

(2) Of entering into undertakings, with the sanction of the Board, 
to contribute out of their funds towards the maintenance of 
recreation grounds, paths, or roads, or the doing of other things in 
relation to the common for the benefit of their town ; or to pay 
compensation in respect of the rights of the commoners for the 
purpose of acquiring greater privileges for their town(q). 

(8) Of makmg application for &e regulation of the common 
with the consent of •one-third in value of the interests in the' 
common. If they are applicants for regulation, or if they undertake 
to make any contribution or other payment out of their funds, they 
may be invested with such powers of management and other powers 
as the Board consider expedient having regard to the benefit of the 
neighbourhood as well as to private interests (r). 

Any expenses incurred by them may be defrayed out of any rate 
applicable to the payment of expenses incmi-cd' by them in the 
execution of the Public Health Act, 187& («), and not otherwise 
provided for(0. 

They may %oqaire by gift and hold without licence in mortmuii 
in trust for the benefit uf their town the «ommon and any rights 
in it (a). They may also purchase and bold in like manner, wif^ 


purposes rt tii«above.m<ni8oaod saetioa to be a oouimoa eeparate and diatinct 
from Uie flwt eiturted witboat and berond enoh distance. 

<b) S ft P yioti o. 118, e. It ; and see p. Ml, ante. 

(t) Hetiopolitan OonunoiM AoU. 1860 to 1888 ; see p. 606, fen, 

(m) As to town greens and village greens, me p. 589, ante, 
in) I.oeal Government Aot, 1894 (56'ft 57 Viet c. 73), s. 8 (4). 

(o) /Wd., e. 26 (^. . ' 

\ p) Oomnums Aet. 1876 (39 ^ft 40 Viet c. 58), s. 8, where they asa refsimd 
to as the urban eamtaiy authorUy. 

(«)384:39yiet.o,A5. 

(0 Oommons Aet, 1376 (S9Afc 40 Viol. e. 56); a. i. 

(a) tbtd. Sights are BtolMidy equivalent Uf estatas, eurti «» (he estate ef § 
tei)i<ut for tile or puatiUy sttiittterMt uitder aleaee. 
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a riew to prarent the ^Ktinction of the mhto of oommoo, any . Ci>ov>!>- 
Mtoable righto of eonuiion (by Mhioh right# <« oommon in grosA or fioaijtimiend 
etinto mast be* intended) or dpy t^ement of a (Commoner having PowMji' ate. 
anno^ thereto rights of common (fc). . 

A district eonncil n\py ^rcdiase or take cm lease lands for •the Aa H wii l flet. 
porpoim of their being nsea as public walks or pleasure grounds (c). 

A district council has also the power, with the consent qf the 
.county council, of aiding persons to maintain righto of common 
the^ extinction of which would, in the opinion of the eeunoil, be 
prejudicial to the inhabitants of the district and of instituting or 
defending proceedings for that purpose (d). • 

1270t The council of a county borough has all the above powers (bounty 
of a district council (<), but being itself a county council it does not ttoroueli*. 
require the consent of any other county council to any action which 
it may take. As the population of a county borough is at least 
60,000, any common in which it is interested is necessarily a 
suburban oommon (/). 

The council of a county Imrough or of an urban district may 
also make a scheme under the Couiiuous Act, 1899 07), for the 
improvement and management of a suburban common witoin their 
district and the management of the common will then be vested in 
the council (/<). 


1271. Bural district councils have the same powers of making Ruriil district 
a scheme and of undertaking the management of a common within councils, 
their district and may delegate their powers of management to the 
’ council of any parish within which the ctommon is situate, and 
tWeuimn the Public Health Acts apply as if the parish council 
were a parochial committee (i). 



1272. The powers of a parish council are necessarily limited by 
the small funds at their disposal. They receive notice of any 
application to the Board relating to a common ai.v part of which is 
in their parish ^), and may make representations on the subject 
at any local inquiry and to the Board ; they may provide or acquire 
land for a recreation ground and for public walks and may make 
bye<law8 relating to it (fc) ; they may apply to the Board for the 
lagt defiop or incloeure of a common jl) ; fliey may accept and hold 

'* Baghta io oomaaon,” in 
common.’* 'fhia i« a valuable 

_ a oommon, or 1 |mrt tbensof, by 

a liied si too namor, thon^sz ]MBdmpoctaao» ain|a the paaaing of the I<aw of 
Commons Amendment aS. 189S (A6 ft 67 Viot a 67), under which the coyaent 
of the Board is inquired to anymoloeam or approvement under the Statute of 
Iferton and the Statute of ^eeteineter II., or either of them; seen. 609, unle. 
tA BaUie Health Act, 1876 (88 ft W Viet o. 66), a. 164. * 

(A Ito^HOTSOuaent Act, 18M (66*ft 67 Vkt. c. 78;, a 26 (2;, (3), ' 

MikiA,s.iwl?).. * 

(/) wap. <687, ante. • 

62 ft 881^ o. 80, a. 1. 

ft) 8; As to this Aqt, eaa p.,ftll, port. ^ . 

JMA, SB. 1, 4 ; Public HealfhAot, 1876 (38 6 SOVidt, e. a 203 : and 

' . 611, imifr' 

f lyicai (loveniml^if. Act, 1804 (.to ft 67 Viet. e. 73), a 844)<. , 

/M., a. 8(1) (!»)• • » * , ■ /> A 

8(l)(c). But, piwamaUy, this section wtobenMd in conjuuctum 


I’arish 

ooaucila 
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any gifts of property, real or personal, for^tlM benefit of the 
tants of the parish or ai^y part thereof (m) which wonU aQable 
to accept by gift a right of common 9r commonable tenmnent, 

If the population of the parish is more than SOO, iind &e Ftiblie 
Improvements Act, 1860 (n), is adop^ )yy the parish meeting, 
have power -to purchase or learn lands for* the purpose of publie 
wfdks, and exercise or play grounds (o). They -may oontribnte 
towards the expense of doing any of the things above mentioned, 
and may combine with any other parish council with that ol^eet(p).' 
They may accept the powers of management delegated to thmn 
a district council under a scheme made in pursuance of the Commons 
Act, 1699 ; and may agree to contribute the whole or part of the 
expenses of and incidental to the preparation and execution’ of such 
a scheme for the regulation and^ management of any common 
within their parish, such contribution being limited by their powers 
as to a general rate (9). 

In parishes which are too small to have a parish council, the 
Public Improvements Act, 1860, cannot be adopted by the parish 
meeting, as the population is necessarily under 600, but the parish 
meeting may obtain from the county council any of the jwwers 
eonferred by the Local Government Act, 1894, on a parish council (r). 

1273. In the case of non-suburban commons, notice of any appli- 
cation to the Board relating to a common is to be served upon the 
district council within whose district the common is situate, and 
also upon the parish council of the parish. 

In relation to commons within their district a district council may, 
with the consent of the county council: — (p Aid persons in main- 
taining rights of common, where, in the opinion of the council, the 
extinction of such rights would be prejudicial to the inhabitants of 
the district ; (2) exercise the powers which, under s. 8 of tiie 
Commons Act, 1876, may be exercised by an urban sanitary 
authority in relation to a suburban common {$) ; and (8), for the 
purposes of carrying these powers into effect, institate or defend 
any legal proeeemngs and generally take such steps as they deem 
expedient (t). 

with s. 2 of the Ckunmone Act, 1876 (89 A iO Viot 0. under whidh the 
Board are not to proceed to osnyony appUeotion into eflieot without tiw oonaWit 
of one>thitd in value of the intereate in the oonunod. nw Local Oovamnent 
Aot, 1894 (86 A 87 Ylot. o, 78), a 8 (e), letare to the a|q[dioatioa aa haing made 
nndere. 9 of the.Ooiniiiona Act, 1676^ A 40 ySot a 86} ; but poaiihlya. 9 woe 
a misprint far a 6 of the Opmincms Aft, 1676, which would nave hm nacre 
aj^priadA'imd would gi^ tike pariah coundl the aaafe powen as aa 
uroiA m tiiii lorasot* 

(a»]r IsMid Govcwnasnt Act, 1894^86 A 87 ^ o. 73), a. 8 G) (h). 
f w} th A 84 Vich «, 80i 

Bse Lsenl Oovanmant Act, 1694 (^ A 67 Yict. 0. 78). a 7, and the PSjhIis 
In^vsidMlts A<1800(88 AS4Tictc.80}. Iteexpeaaasr«ei)rMlaadt#tih* 
loi^inSBfnaad Act am to he datagred by a apsflisl rote sad act tHMtad aspttl of 


liiMA67Tiet.A18),s,11^ 

f lieoal Oovemmchfc Act, 1691 (86 A 87 Ylcl. c. 78), a. 19 (10)^ 
See n. 898, oaSa 

^vammcBt Aat, tf94 (68 A 87 Tkt: « 78), a 96 ^ (IB. 
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1S74. prindml diffemnoe between tlC^ iMgtwerB exeroilallljW 
e wibirt OMu^r witn refeleaeeto ai non-sabnrnmeommou and'wfp 
idbraoM to •’‘^arban oonuium Uee in thi fatefe &at in the formet 
ease the eonunon most be witblh,tii^r own dirtziet, that the ooneent 
of the eonntj couneil ia reouired to any aettc^n on the part of the 
dufariot oonneil, and that tlmr^were are derived under the Local 
Govamment Act, 1894, and not under the Commons Aot, 1876. 

BUDQTOfllil 

137d. Pariah eounoile and parish meetin^rs have none of the 
powersepeeifiedineSof the Commons Act, 1876. In othea respects 
their powers in relation to a common which ia not suburban are 
practically the same as those stated above in relation to a fiTburban 
common. * 

1376. Besides the powers above mentioned which relate to HimseUftnaom 
commons generally, county councils and district councils have power 
to assert and protMt the rights of the public over roadside strips («). 

As from let January* 1909, l)orough councils, urban district councils, 
and parish councils mav acquire laud fur common i>aBtar«. for the 
labouring population {a). 



Part XI. — Regulation of Commons. 


Sect. 1 . — HegvlaHon under the Inclotnre Acts, 1846 — 1882(6). 


1277. The preliminary steps towards a provisional order for 
wegulatiou of a common under the above Acts, as regards the adver* ” on, 
tiaements of the intention to make application to the Board (c ) ; the 
service of notices on the council of every parish, and urban or rural 
district couneil in or within the district of which any part of the 
common is situate, aud upon the local authority of any town or 
towns in respect of which the common may be suburban; and the 
supplying information to the Board to enable them to judge whether 
a priwd facie cadb is made out for bolding a local inquiry, are the 
aamA as ou an application for inclosure, which have been already 
explained (d)> and it is therefore only necessary to draw attention 
to those provisions of the Acta which relatelsolely to ragulation. 


fat Local OoTOcnmoiit Aot, 1688 (Al & 62 Viet. c. 41), a, 11(1.); Ixical 
Oovannnmit Aot, 1894 (M & A7 Viot. o. 73), 'a. 26. 

(a) SmaU llminga and AUotaanta Act, 1908 (8 Bdw. 7, o, 36), a. 34. For 
the nxoosdttie to t*e adopted for toquipng ■u<di Coinuvo paatuitw, sesAbid , ; aud 
tiBo Smix Houmtos. . 

(A) line OottlBona Act, 1899 (ti A 63 Viot. c. 80), though by a. S4 diraetMltu 
bo with fhoInoloaunAot^ 1846 aad 1882, ia hero omitted, aofltoprooeddie 
lor KMBlatiion nador that Aot »jBatiaot,aBOp. Oil, port. * 

M Mi ptt. safe. in the Ooamuus Act, 1870 (89 A 

« MO, A 87. ia doSnod tO mdkUi wd^ tho oooteKt othasvuo ngmiirs^ 
an* tend sahm to ho inohiaed uadav the laoteeDTO Acta, 1848 Md 188S $ aeo 
jLiU, aale. Xho oOMaot to thaiMi&Miwiot ono-thifd in valtiM^itttainfta 
to bo Hid proviaiondf OMOX/ sad the oonaant ofatwwAhlOdt to tha 

cidivdadof the lotd 'cd tiio;tts|i«r, whore the kad is ehlhlod to the 
aM^ rigUof tneuuaoa .aiealaoMMii^edCCfoaunoiis Aef,, A4U Viot. 

«, hex •• 1*) 5 *"•**••<*)• P •- .»■ 
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• . *■ 

ttaox, I. 1278. A provisional order for regulaiion may provide, generaUy or 
Bfvalatloii otiberwise, for the adjustment of rights ”«aDd “improvement of tiho 
tiiderthe common,” or for any of the things comprised under those two 
expressions, or may state that all or any of those snhjeots are to he 
^ iiMo provided for in the proceedings subsequent to the confirmation of 
the provisional order'by Parliament Xc)*- 

It 


IdJiHtmeDt 
ot right!. 

Where lend 

wMteot 

manor. 


Where land 
not waate of 
manor. 


Whether land 
waato or not. 


1279. “Adjustment of rights” in respect of a common, for the 
purposes of the Act, comprises all or any of the following things ; — 

(1) As respects rights of common of pasture in a common being 
waste land of a manor (/) — the determination of the persons by 
whom, lihe stock by which, and the times at which such common of 
pasture may be exeicised. 

(2) As respects rights of common of turbary or taking of pstovers, 
or taking gravel, stone, or otherwise interfering with the soil of the 
common, being waste land of a manor — the determination of the 
persons by whom, and the mode and place or places in which, and the 
times at which such rights are to be exercised, and also, on compen- 
sation made to an^ person aggrieved either by grant of a right of equal 
value, or with his consent in writing, in money (g), the restriction, 
modification, or abolition of all or any of such rights which may 
permanently injure the common. 

(8) As respects rights of common in land which is not waste land of 
a manor — the stinting or other determination of such rights, and 
the persons by whom, and the mode in which, and the times at 
which, such rights are to be exorcised, with a similar provision for 
tlie restriction, modification, or abolition of any of such rights 
wliioh may be injurious to tlie general body of the commoners or 
the proper cultivation of the land. 

(4) As respects any common, whether or not waste of a manor — 
the determination of the rights and obligatious of the lord of 
the manor, severalty owners or other person or persons entitled to 
tlie soil of such common, with similar provision for the restriction, 
modification or abolition of all or any of such rights, and in par- 
ticular, in the case of severalty owners, of all or kny of such rights 
which may bo injurious to the general body of the severalty owners, 
or to the proper cultivation ot the land ; and 

(6) Generauy as respects any common, whether or not waste 
land of a manor — ^the determination of ai\)r righto and settlement 
of any disputes relating to boundaries, righto in tlie soil or in 


U) Gqssbmhw Att^ 1876 (bs « 40 Viot. £ 56), a. 3. 

{/) “ WMto land of a manor" meant and includea any land oonunatan;; of 
(1) waato land of any manor on which tho tenanta of anoh manor have nghta of 
cumnmn, (jS) any land auhject to any righta of common whidt may be comndaed 
At all tiiiMa of the year for oattle levant and ooodhant, or (3) any land aahjeot 
to any ri|^ of eommon which may be exeioiaed at aO times of file yate and 
am no| IWted by number or etinta (ibid., a. 37). It need not, tiberefote, bo 
neoeaanmy psrool of a mnaor at aE > 

. fa) 1h* miaum of themumey ia piovidad for by a. 18 ot the. Commons Aot, 
Und (38 A, e. 08}, which enacts that, aobjeot to tonne of the 

pnvfoHmal oidai^ the of aiiy aiuh oompenaatKm ahaH be daentea to be 

espenaas of andinitidental tolbeiwgulatianof tMoommcm, and may beda&wyed 
accordingly. 



PlMtt Xli—RmeiiATioN or OcHumo^. * ' 03i 

« 

• • 

Uie |^«ee of tiie sofl, or oDionrise, wisiDs betiMWi • 

oommcnero thenuidT^B or betwem (h« eomiiMHiors in relntioa to XofttUitioB 
tbe lords of tbe manors, severalty ovmers, er other person or per- 
sons entitled to the soil of &e etmunon, which settlement may be 
eondneive to tbh interests of all \>r Imy class of persons interested 
in the commons (A). • . * . tSr 

1280. " Improvement of a common *' comprises for the purposes impravsnuiat 
of tbe Act all or any of the following things (1) The ^auiiug* oomsim. 
manuring, and levelling of the common ; ( 2 ) the planting of trees on 

parts of such common, or in any other way improving or ^ding to 
the beanty of tbe common ; (8) the making or causing to*he made 
byedaws and regulations for the prevention of or protecting from 
nuisances or for keeping order on tbe common; (4) the general 
management of such common ; (5) the appointment from time to 
time of conservators of the common for the purposes aforesaid (t). 

1281. Allotmenls'for field gardens and recreation grounds may ridd 
also bo provided for in a provisional order for regulation. how- 
ever, cue of the main ol>jectB of regulation is to keep the common 
open, power is frequently given to the conservators to set apart a 
specified portion for games, with powers of temporarily inclosing it 
with posts and chains or other open fence, while a right of general 
recreation over the whole of the common is reserved to the public 
with or without restrictions (J). Where a power of temporarily 
inclosing a space for cricket or other games is given tbe inclosure 
must not unreasonably interfere with tbe rights of commoners, 
although such rights must be necessarily subject to tbe reasonable 
*exerci8e of the rights of recreation and placing games conferred ; 
and access for commonable Imsts at suitable times and seasons 
must l>e allowed by the conservators (k). 

For the same reason field garden allotments are not nsiially 
required by the Board to be made, unless tliere is special n«ed for 
them in the locality, and the extent of the commo! admits of tbeir 
being provided (0« 


1282. The appointment of conservators with powers of manege- 
ment and preventing encroachments, of making bye-laws for the 
protection of and prevention of nuimnces 'on the copmon, and of n rn"^iitt;ri 
ohtainiiig convictions fo« offences against the bye-laws by summary 


(A) Commons Act, 1876 (39 & 40 Viet c. 06), s. 4. * 

fi) Ibid ., «. 6., j » • 

(j) Whether nioh a right will be assmited to by toe lord of the manor i^nd 
oommoneK depends to a great octeut upon the nature and aitaatioD. of the 
In a Yorkshire case where tiw common was- a groase moor, and a 
road wae set oat to give aochas to a.rooroation ground on the top of h bill near 
Oldey, the road and ground were to he opm to the pabho from one hoar befonf 
aohwle.tiU one hoot after saiMet,aiidijM>doga were to be allowed: aad inMne 
WeUt indosozecaeee fhe imUio wens to hm free aocese over vie aUotaMBto 
onlil plaated of emitiratea. 

(h) v. JoMwrs (1891). S T. L. R. 6. 

,{l) The vaamota (Expenses) Act, }S78 (41 A 4‘i Vkt, ai. 4, gives 

power to set 4Mit . allotments for this purpose. Per the provUm aa to the 
nkaapiganient of leereetion and field gudes allotments aod tile i^^oUion of 
tbs iwats srtsing thnefrom, •ee^i||. 691—49$, oafe. 
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proceedings b^re joetices, is one of tbe nortTelnaUe^ ieabuws^of 
regalation, m a responsible body is $oostiinted triUi deasdto 
powers (m). * 

1288. Tbe Board may insert in any provisionsl order for neatK> 
tion any provisions they may deem necessary for eaSrying Jliheordw 
into effect ; but, snbjebt as aforesaid, the proceedi^ for eiurying into 
effect the .regulation are the same so far as practicable as tiiey wcgild 
be if the common were to be inclosed instead of being regulated* 
and tbe provisions of the Inclosure Acts are to apply accordingly (n). 

1284. Metropolitan commons may not be regulated under the 
Commons Act, 1876 (o). 

1286. Where an 'Act has been passed confirming a provisional 
order for the regulation of a common, then, subject and without 
prejudice to the provisions of the order, no part of such oommon 
can be inclosed without tbe subsequent sanction of Parliament (p). 


1286. When a common has been regulated by n provisional order 
of the Board duly confirmed, or is the subject of a scheme, also > 
confirmed, under tbe Metropolitan Commons Acts, or of a scheme 
under the Commons Act, 1899, or, being within the metropolitan 
})olice district, is the subject of any private or local Act having for 
its object the preservation of such common ns an open space, no 
surveyor of highways or highway authority has power to search for 
or get gravel, sand, stone, or other materials for road repairs horn 
any part of the common which has not been set apart for that 
)>ui‘pu8e with tbe sanction of Parliament without tiie consent of tiie 
persons or body who have the regulation or management of the 
common, or, in default of such consent, without an order of justices 
iu {)etty sessions for the petty sessional district in which the 
common is situate, who may in their order prescribe eonditions as 
to the mode of working and the restitution of the surface as they 


deem ^pedientCg). 


(m) Under the orduiaiy law the reniodv of the lord of the manor and com- 
moners would nsiially be the oostiy one of an action for tree^Miss ; eee note(2»), 
p. post 

The number of ooueervatom and the jieTSone or bodies by whom thew tfo to 
be appointed are specidod in the provifflonal order. Usually the lora of the 
manor stirnilatos for the right of appointing one or more, a certain number 
are elected by the commoners, the imrish council has of recent jhars bemi 
usually given one or more representatives, and if district oounou or urban 
eanitai^ authority agree to contribute to the expeiiM of management, they 
may be given repi'eeentation ; where the oommon righte aro of little or no 
value the management of the common may be, and sometimes is, vested in 
them ; eee pp, d98, 599, o|>. 

(nV CkdhmW Act 1976 {»9 A 40 Tiot a 561, s. 13. 
fe) s. 35s For the provieioni applicable see pp. 606 pimt, 
ihtrdL, «. 36- . 

/MdCv 110; Commons Act, 1899 (62 ft 63yiet c. 30),a. 8. Under the 
ab^ eitt^n tbe |ustieee have an ab^lute dieoretion aa to mekmg or reusing 
to make M order Orwim-tiafom v. JEhnsmTiM 

£I897}4 B« 321). is mjsattdned above (eee p. 595, oiiis}, 
aQotntoni Ibr the Mpflj of ntotona]« for the repair cf the roaftila 
UMueUtd to inidoeorii, Ad to not uncommon m CUM ef 

itte Highwaye A^t of 1835 (5 ft 6 Will. 4^ o. 50), a. 61, 
hfgtoAye wenemjMmcieA toeeaiAforaiidgetroidina^ from any waiM 
laud eroommon ground, rivtr, or brook within their parish, or within any ottMir 
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• • 

lSfS7. The expmsea of aii4 i&oideoUl to the regalaUoii of a • 

common (r) majr, if the Eoerd tibink fit, be lerovided for by BeMUtten 
meertion in the provisional order (tf a olaiu|p anthoriiuDg raia^ jfpiMrtha 
^ wyment of suoh expensee^ a sale of a portion of the oommoP. 
in whiw ease ttie sitoatum and maximum quantity of the portion to 
be sold is to be specified in jthe provisional order (•). The expenses zST 
nil! then be rais^ and*paid as in a case of inolusnre (t). ixpeasassf 


Th» provisional order may also provide for the raising from time *W>hitieiu 
to time by such persons interested in the oommon, and for’sueh BspouweC 
amounts as the Board think fit, of money, to be applied towards 
the improvement or protection of the common (a), either (1) by 
means of rates to be levied on the persons and in respect of the 
property who and which will lie benefited or principally benefited 
by Baoh*improvement or regulation {h), or (2) by means of the sale 
of any outlying or small portion of the common not exceeding in 
the uhole one-fortietli of the total area(c). In the case of a sale 

- ■■■■■ - ■ — ...I . — ■. — — 

|iarif)h if such niatermls oould not be eonvenieiiUj had within the parish lor 
which they woieto be used, and suiHcieiit was left for the use of tlia roads in 
ench other parish. No eonipenHution for taking the materials from the oommon 
18 paid, but 8. cuntams piovisiotis for xiiskiiig good damage and fenomg off 
pits and dangerous places and penalties for iion-obMi^anre. 

Jly the Highway Act, lh41 (4 A «> Vicl. c, ill), ‘Mauds nod grounds in the 
exclusive occupation ot one oi more iiersous for agricultural puiTioses ” are to 
be deemed incinsod lands m the piovisionH of the above Act i elating to the 
taking of tnateimlB tor kiikU althouE:h not separattd from any adioiiiing lands 
or giounds of other p< ihouh or fioin the highway by any fence or othei incioHure. 

Materials cannot theiefore be taken fiom common fields without an onler of 
justioee, a hioh is required a hen thev ate token from inclosed land. ** Inclosed ** 

• ordinsnly means df, fndo inclosf’d’* v. (Unmimd Board of llVfei, 

Mh Nov., p, 0, pn Wiijjss, J ). 

For the devolution of the powois of suiveyors of highways under the High- 
way Acts and the highway author] I les at iho iiroaent time, see title Hiouwayb. 

(V) These expenses include the oxpon^pH ot the Board and the partm tn 
connection with the local inquiry a nd otheraiM* in obtaining the provisional 
Older and canving it out down to the confiiijiatioii of the t alum's award. Thc> 
are fiequontly borne by local authcuitios or by subscripMos If not so provideil 
for or raised under ^he abo>e proviHon, they would be raised by the valuer by 
rate on the peisfins intere8t4id in proportion to their iuteiosts, in the same way 
as similar expenses in case of inclosure , see p. 682, aiU€. 

($) Commons tExpeuses) Act, 1878 (41 A 42 Vict c. 50), s. 2. 

h) Ibid, ^ 

(a) These expunses are expenses connected with the regulation and improve* 
mefit of tile oommon alter t^e regulation proceedings have be^ oompletcKlt and 
theeonservatoTs have come into oifioe. Their powers will neoessatil^ depend 
upon the fuu^ at their disposal. Contiibutions from local authonties and 
voluntary subscriptions may suflice. If a rate is provided fof, the proviston 
that it is to be gaised by persons interested ixf the ymmoii makes it necessary 
that some of the conservators at least should be pensms interesteis and .the 
provision that it may be made on the persons and property beneftteil^ or 
piindpilly benefited wouid^ imply that a imarge may be made on commoners 
axmmag rights of common. In a recent esse of regulation (Sodbury Corn- 
mona, QloQeeeteishire) where all the rstbabitant householders of a town weid 
eutitM ie i^fs df ooxinnoii, but the rights were exemised bv a oompandaively 
ymell nniabmr. it wss*contempidfted tlml the rate, if required, woidd hf levied 
upon timperseug who esmieedtimv^ l^esaompmotieeprs* 

voile in suuty maiiors, under the euifeqm of 'llm manor,* to povkidte ^ ex|s^^ 
ef a ** haywei^** ce peiwon appointed to look Mter tlm stoobm 
(U Commons Act, 1876 (39 A 40 VifNi. 0, dd), s. M, 
if) Ihid. 
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COMMUNH AND RlHIHTS Or COMHON. 


Sapv. 1. 
B^tnUation 
under the 
Incloenre 
Acte, 1845- 
1882. 


Metropolitan 
commonfi 
refloated bj 
ucheme* 


Prot'Cfbirfl. 


Draft scheme. 


the situation and mazimom quantity is to be specified in fte 
provisional order, and the proceeds of sale may be invested wd the 
income used, vrith pover to resort to the 'capital from time to 
time(d). 

^ROT. 2 . — ItfffuJaHim of ^letrapoUian Comm&no, 

t * 

1288. The regulation of metropolitan commons, or commons the 
whole or any part of which is situate within the metropolitan police 
district as defined in 1866 (c), is carried out by the machinery of 
the Metropolitan Commons Acts, 1866 to 1898 (/) ; and no such 
common or any part thereof may be inclosed or regulated under 
the Inclosnre Acts, 1615 to 1882 (17). 

In the Metropolitan Commons Acts common means (1) land 
subject at the passing of the Metropolitan Commons Act,' 1866, to 
any right of common (h), and (2) any land subject to be inclosed 
under the provisions of the Inclosure Act, 1845 (i). 

The main object of proceedings under the Metropolitan Commons 
Acts is the CKtabliehment of local management by means of a scheme 
with a view to the expenditure of money on the drainage, levelling, 
and improvement of a metropolitan common and to the making of 
bye-laws and regulations for the prevention of nuisances and the 
preservation of order thereon by means of a scheme approved by 
the Board and subsequently confirmed by Parliament (k). 

1289. A memorial for a scheme may be presented to the Board 
by (1) the lord of the manor, or (2) any commoners, or (8) the local 
authority (f), for a district into which any part of the common 
extends, or (4) any t^relve or more ratepayers inhabitants of the 
^mrish or parishes in which the common is situate (m). 

After consideration and such examination and inquiry as is 
Diougbt advisable into the subject-matter of the memorial, the 
Board may prepare a draft scheme respecting the common or any 


(tl) Oomiuons fExpeniios) Act. 1878 (41 & 42 Viet. c. 56b *■ 5. 

(r) For the definition of the metropolitan police district in 1866, see Metro- 
))oiitiin Police Act, 1829 (10 Qeo. 4, 0. 44), Schedule; Metropolitan Polioe 
Act, 1839 (2 & 3 Viet. 0. 47), e. 2. 

(/) Metropolitan Commons Act, 1866 (29 & 30 Viet. c. 122) ; MetropoIitaD 
Commons Act, 1869 (32 A 33 Viet. c. 107) ; Metr^Iitan Common* Act, 1878 
(il A 42 Viet. e. 71); Metropolitan Commons Actrl898 (61 A 62 Viet. 0. 43). 

(,9) Metropolitan Commons Act, 1866 (29 A 30 Viet. c. 122), s. 5. 

(A) tbid^o. r 

(i) Metoopolitau Commons Act, 1869 (32 A 33 Viet 0. 107), a 2. la tho Act, 
the tennwM '* Subject to 'Se inclD(M ” ; but this is erideail/ a misprint for 
** Sabjset to be inclosed.” For a statement of what lands come under tUs 
definition, leetii. Ml, onta 

(A) ilehrapouton Comr^s Act, 1866 (29 A 30 VIot o. 122), a 6. 

„ ()) Ih* “woal authorito ” is as to q, common tbs whole or any part wharsof 
it wituB'^Ihe ocaaty of London the Loodon Comity. Oonacu; es to e 
commirn the whole or any pact whereof is witida an nrian district, and no pert 
wheieot is within the ooupty'td London, the bwough oomiiu .ac ^strict 
comudl; end .sh to angr onisc toetr^Iitaa common, the pariah eoundl 
ridtodule. smended oy fhslmcal CraveRunent Act, 1894 fM A 67 Viet. c. 73), 
whldt eunstittttsd Ihs bonm|^ couniula end district oounrin in place of the 
local b^mrds and the perish SHmofi^ pleoe of the vastly ). 

(m) llstropoliton ODSumeas Act, 18W (32 A 33 Viet a 107), a 3, 
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patt of ii. PrinUt of the draft are delivered to the memoriatiildo* s. 

the lord of the manor, and the loeal aath(Hrity« and the aohems <«r SegolatiMi 
an abstnut of it is pablished by di^sit in the looalitv wd adver* 
tisement in the local {tapers (n). The publksttion and oiroulation iWwM 
of the scheme* is effectra in doeh manner as the Board, think 
sufficient for giving infonaatipn to all partids interested. , 

Baring tvro months* from the first publication of the scheme ObjooUMw. 
objections and saggeslions in writing may be made to the Board (o) ; 
and alter the expiration of that period the Board may, and udually 
do, direct a local inquiry to be held by an assistant commissioner 
or other officer, who bolds a sitting or sittings in the locality, 
receives evidence and information, inquires i^to any objdctions or 
suggestions made, and makes a written report to the BoardNsetting 
forth the result of the inquiry and whether in his opinion the 
scheme should be approved without alteration, or with wnat altera* 
tions, if any, and his reasons for the same, and his 0 {>inion upon 
the objections and suggestions, if any, made at the inquiry (p). 

As soon as may be after the expiration of tlie said two months or A|ipri)V«). 
the receipt by the Board of the report of the assistant comnfissioner, 
as the case may be, the Board proceed to consider any objections 
or suggestions made to them in writing respecting the soheuie, and 
the report, if any, and thereupon, if tliey think fit, finally settle and 
approve of the scheme in such form as they think expedient (</). * 

The scheme, after being certified and sealed by the Board, is OonSnnsttoa. 
printed and published in the same way as the draft scheme, and in 
their annual report to Parliament the Board are to state the grounds 
of their approval, the objections made and overruled, tbe {iroceed* 

*lngs in relation to such objections, and tbe {'roynds on which they 
were overruled. As tbe scheme must receive the sanction of 
Parliament, a confirmatory Bill is introduced by the President ^ 
the Board, as in the case of provisional orders ; and if in its progress 
through Parliament a petition is presented against the Bill, it is 
referred to a Select Committee, and the petitioner or petitioners can 
appear and oppoi^p (r). 

1290. The leading provisious usually inserted in a scheme under CHuai 
these Acts are, as stated by the Board (•), — provisionn 

** {1) That tbe common shall be regntaAed and managed by a 
body specified in the scheme, geoerally either the lodal authority or 
a body of elected conservators ; 

(n) See MetranoUtan Oenunona Act, 1866 (2V & 80 Viet. «. 122), e. 0. A dr»ft 

adtuune ia aoncioiiMB aaut with the enemorkl, in wiich caHe it ia aetU^ by the 
Boaid. * 

(o) Ihid., a. 10. 

(s). /Ml., an. 11, 12. ^oviteen dsya’ netice uiuat he published of utjr 
mtmg by am f except ot an adjourned aittioK; A aittuiK 
in»liow.b«idlCUBsd witbeiU ihajMcaboal attendinee of the aaaiidaat coin- 
iir jiihotinga und-rrflUr tSirannr ft trti (f^rrT"~* 

Tbst e. 20), a.>9(9. , *, 

M Metrapafitsa Ocmunoiu Aat, 182e<(2» A SO Viob o. 122), a 18. 

; ^ /ML, as. 1% 19. 21. 23 ; Goaunona Act, 1800 (62 A 30), a 2) , 

ii to iho report elflio Board. . , . 

' (a) AeDualBiMit id tb> Board of AAi^tuie for fhar Xssr IMS, which u 

^'^ihad aa apadiainaataiy ^per (12^^ lAlO). 
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Commons and Rioicrs of Common. 


UoT.i “(2) That tbis managing body may exeente works for the . 
BUfolatton tection and improvement of the common * that they ehatl maitthun 
el Metro- it free from encroachnlente and shall not permit trespass on hr 
politan inclosore of any part of it, and.that’they may set i^rt pcHrtions of 
CoffliBOiis. it foj games (t) ; 

“ (8) That the mani^ng body shadl foakg bye-laws and recnta- 
tions, subject to confirmation by the Local Government Board, for 
the prevention of nuisances and the preservation of order on the 
common, which bye-laws may include various specified purposes (a), 
and mayimpose penalties recoverable on summary conviction (6). 

** (4) ^ savgig of all rights of a profitable or beneficial nature 
iu, ov^ or affecting the common, except so far as such rights 
shall w purchased or acquired or otherwise compensated for by 
the managing body." 


Map er jplan. 


ConolnilTa- 

TI08S of lUApS 

aadiohena. 


1291. Although the Act makes no reference to a map or plan* 
every common which is the subject of a scheme is delineated on a 
mw or plan therein referred to which is deposited with tiie Board. 

The niap and scheme are conclusive as to the limits and extent 
of the common ; and the owner of land included in the scheme 
cannoti after the passing of the confirmatory Act, successfully 
assert his title thereto and contend that the land is not subject to 
the jurisdiction of the conservators (c). 


(f) Temponuy iiiclosmes hj frosts and chains or other open fence are com- 
monly aumorisM for the protection of a cricket pitch etc.* and even the erection 
of such a fence which was intended to be permanently maintained has been Wd 
to be within the powers of qonsevvators pi-ovided that access for the commonable « 
cattle of a common at all suitable times and seasons was provided {HaUHifft v. 
J'oteferi(1891)*8T.L. E. 6). 

(a) Bye-laws under a scheme proUbiUng the delivery of any pubUc speech, 
Mbture, sermon, or address of any kind* except with the written permission of 
the authority in whom the inana^ment of the ooimaon was vested* and on such 
parts of the common and at sucm times os should be directed or sauctioued by 
uie authority, were held valid. No right on the part of the general public to 
hold meetings on a common is known to the law (De Myryun v. Ntiro^Uan 
Bmrd of WiirkB (1880), 6 Q. B. D. 155) ; but a bye-law cannot prejuaicii^y 
affect a beneficial interest saved by a s^eme {ffonre v. Mtiropditan Beard of 
{ferib (1874)* L. E. 9 a B. 296). 

(5) power of summary conviction is one of the most benefioiid leatims of 
relation of a cammon either under this Act or the Indosure Aoti. In the 
amnee of such a power* a civil aorion for damaM againat persons who are 
usually impeounious is practically the only remeoy which even the lord of the 
manor has for offences on or damage to a common, and the power of bringing 
offenders beford' a mamtrate is much more efft«ctual. Under the Malimous 
Bexoaga Act, 1661 (24 & 2& Yicti o. 97), % 16, it is made a fi^lony pumahahle 
witl^ fmS servitiine to nalawlully and msficiousljr set fire to, among other 
thiagt, any heath, gone, furse* or fern wherever growing, hut the severity ofti^ 
poniidtyi mdependsntly of the difficulty of proof, mud^ convictions hard to 
obti^« and'liy the Summaxy Jurisdiotion Act, 189b (62 A 63 Yict, a 22), a. 1 
aad Bdhedtad#* miuor penaltice in certain cases be imposed. 

(e) (!Mk% 1 Oh. 36^*, when the owhir 

of madfiAiidh was indnded ittihe memoriarlBid srubseqoeiitty in thasdugle 
•toed w and Ufik no notme o| the inquiiy or proceedings; Ntwhn v. 

dcMm CofimrecUcff [7901] ] Ch. 389| n^ whnrs ths land had 

biinittelnddl in the map asn^ with the memorial to tne iiand Gommissioaeni;: 
and An asanlant oommiasiOnot* srim held the local mquxiy, had decided, on thiL^ 
cbij|eotMm fit the owner, that m lind in question was not part of iim eomai? 
and onght not to be inolqded« mt, owing to vepMentations subie(|uen% made 
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1892. There is an impoi^taut difference between the procedure in 
the e»M of a scheme relating to a metropoliton common and that Bendttfen 
relating to the regulation or inclosure of a common under the oflfeilO' 
loelosure Acts irMhut no consent* oP the lord of the manor or of poittiMt 
the commoners is required in ,the case of tlte former, the idea ComjneM. . 
teing that under a scheme private rights will he interfered with as nn 
little as possible and only so far as may be necessary for the proMr nqainite. 
management of the common and its preservation for tlie enjoyment 
and recreation of the neighbourhood (</). » 

Every scheme must state, however, what rights, if any, claimed PririkU 
by any person or class of persons are affected by the'loheme and rights, 
to what extent and whether or not such persons or any oPVhem 
have consented to the sclieine (r) ; and it is expressly enacted that no 
estate, interest, or right of a profitable or buneticial nature in, over, 
or affecting a common (/) shall, except with the consent of the ‘ - 
person entitled thereto, be taken away or injuriously atTectod 
without compensation being made or provided for the same ; amt 
such compensation is to be ascertained and provided in case of 
difference under the provisions of the Lands Clauses Acta with 
reference to the compulsory taking or injuriously affecting of 
lands (g). 


to the oflicc f'outrary to tlio facto, it waa iucludcd in tlio iiiup and Hclioino. 
An opportunity of rectifying tho t*rror was Hub8iM|Ut«ntly afTorded, when tho 
oouaervatnrs applied for an ainonding sdieuHS uiid thu owner <if Die land 
opposed tbo Jlill and obtained restitution of the bimi. 

(d) In nearly all tho schemes which huvo boon confirinod itp to the prent^nt 
tine the lords tho manors and iho cointiiouers have, htiwtwor, either boon ooii- 
sentiiig parties or hii< e not opposed. The two except ions ridaUMl (1) to tbe 
llaiistcud commons, where tho scheme was (xinfirriK'd ul'tnr strong opp(»HiUo)i ou 
the part of the owners of the soil in both IIouhoh of Purliammit ; and (2) to 
Ham Common, where tho opimsition of the lord of the manor wan mainly dircctotl 
against Noiiio coiQinon holds being included in the scheme, and to that extent 
was successful. 

(«) Metrujuditan Uommons Act, 1806 (29 & 30 Viet, c. 122). .. N. 

( /) The right to inaialaiu and rojiew u. hignpost in front of a public-house iv 
suc^ a right (//ocirf v. M^trvpolitau floard of II (isVd), b. it. 0 ti, 15. 200). 

(7) Metropolitan ComtnonH Act, 1800 (29 & i»0 V^ict. c. 122 ), h, 10. Thinnectioii 
anti the general effect of the Metropolitan Coiniiioiia Af'.t were discussed at length 
by j£8fiKI«, M.R„ in A, -if, v. Amhumt (1879), 23 5ol. Jo. d‘13, relating to 
llackney Downs and one of the caily scheiyeg tinder the Act. l^ater schenien 
have Imn framed in ac<M»rd!ufco with tho judgment in that case. A full 
note of the judgment takon from tbo shoi;thaiid potos will lie found in 
Sir litobert Hunter, Open Simces, Foolpiiths, and Rights of Way, 2iid ixl., 
p. 468. llio scheme in qiuHitioo coiifnrrcd upon tlui Metntpoliian Hoard of 
Works over certaiA llackney coiumouii. including Imikney Dowhh, jxiwere, 
of management, improvement, and protection from encrfjachinent with a 
%iew to good order, pre%^ention of nuisances, and improving the commons ;* 
which, as the Master of the RoUs held, conferred upon them a sort 0/ Miodifitid 
possession of the land to enable them to/isrry out the duties irnposeil upon 
them. The scheme captain^ a statement of tbo rights claimed over the com- 
mon os requii’ed by s. 14 of the Aet; and a further statement that the leslpuTne 
srfected the rights so claimed only so far as was absolutely ueoesssTy fur the 
^purposes contemplated by the scheme, but did not contain any provision for 
eompensatioD being made or pnivuUHl for in the event of any rigwof a ptofitable 
or beneficial nature being taken away or jtijuiiaasly aHected. There vifas also a 
nviag clause as r^ards all estates, interests etc., of a iirofitable or beneiiciai 
nmlmw se if the scheme had not been <'4>nftrmed, Tlin Master of the Bolls h'^ld 
that the bud of the manor had nodonger a legal right to interfere with thu 
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CoMMoxs AND Rights gf Common. 

Any person claiming any estate, interest, or right in, over, or 
affecting a oomTDon which is the stfbject of a scheme who is 
(lissatisled with any determination made or implied by the Board 
or by the scheme concerning such estate, interest, or right may 
obtain a decision thereon by an action at law in the manner provided 
by the Inclosure Act, 1845 (h). 

1293. Schemes confirmed by Act of Parliament may be 6ubse« 
qu&ntly amended, and in such case the procedure is the same as in 
the case of an original scheme (i). 

1284. The expenses of the Board in relation to any memorial or 
to a,^cheme consequent thereon are defrayed by the memorialists, 
or by ratepayers or inhabitants of the parish or district or of the 
metropolis, or by the local authority if respectively willing to defray 
llioHe expenses, and payment on account or security for such 
exjHjnKCis may be required by the Board (/»). 

The local authority for a metropolitan cohimon may contribute 
towards the expenses of executing a scheme, including the pay- 
ment of compensation, if any, to be paid in pursuance thereof, 
such amount as they think fit, in a gross snm or by annual pay- 
nxMitls or otherwise; and all ex])enditure incurred by a local 
authority is to bo defrayed by them out of the local rate and raised 
by moans thereof (/). 

The London County Council, as successors of the Metropolitan 
Board of Works, inay also make similar contribntionM in relation 
to any metropolitan common, although not one for which they are 
the local authority, out of the rate leviable under the Metropolis 
Management Acts (m). 

1295. The London County Council has within tlie county of 
London the same powers of buying and hoMing rights of common 
and property having rights of common annexed thereto as a district 
council in the case of a suburban common (n), 

oUicerB of the MotrupoUfnn Board of Works in koepinp order, koopitig off bad 
characUn'S, or in improving tbo grass, draining or levelling the common etc. 
(winch l^ofore the coiiKrmatiou of theachemo he could have done :ifi owner of the 
w)il), hie rights in this respect not Imingnrofi table or benoScial rights ; but that 
Ilia ri^bt of ..taking gravel etc. wa.M a different matter, and he refused to giant 
an iiijuiictiou against the lord to pi’event him exercising this right, which 
was of a proittahle or beneficial nature, in the ahsenoe of any evidence such 
taking of gravel was not legal. * 

The schelnes of the Board aubsequeut to that decisiun contain a provision that 
rights of a pmfitablejOr beneficial qatiiro are not to hejiijurioualy affected 
^ wftbdht compensation ming made or provido<l for, and thni until the oompensa- 
^ iion agreed upon or awarded is paid the rights may continue to exercised. 

' See the Banstead commons scheme set out in A ppendfx IV. to Sir l!<^bert Hunter's 
book above referred to. 

(A) 8 & 9 Viet. 0 . IIB, a 56: seeip. 5()S, ante. This power must presttmably 
be exerdsed before the confirmation of the scheme^^hv Act of Parliament 

(A Metropolitau CommouB Act. ISSG (29 A 30 Viet c. 122), s. 27. 

(*) 24. 

(7) /Met, ss. 25, 28, and Sehed. I., which defines the local authority for 
each oliwol metropolitim ootninotis; see p. 606, ante, 

(m) iMf2.,8.25,and8idi6d.l. 

(») Mctr(»politnn Comiuons Act 1818 (41 & 42 Viet e, 71)| a 2; and ^ 
p. 508, ante. 
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The Corporation o! of London has lowers of acquiring 

commons and estates and interests in thorn within twenty-five miles 
from the nearest boundary of the City» and not within the county 
of London, and*also powers of iequiring common rights and of 
assisting in the preservation ^f jQommous as open simcea similar <o 
those which the Londofi County Council has within the county, 
and may exercise powers of management and make bye-laws, for 
the regulation of commons so acquired (o). 

1296. Pi oviaion is made with refcrouce to the persons who are to 
act for lords of manors and other persona who may be undbr dis- 
ability ( p ) ; consents in the case of Grown lands and of lands belonging 
to the Duchies of Lancaster and Cornwall (q) ; the appointment of 
agents by special power of attorney exempt from stamp duty (r); 
the removal of the requirements of the Charitable Uses Act, 1736 («), 
with reference to land conveyed for charitable uses in the case of 
estates, interests, or rights ip over, or aileciing a common which 
may be conveyed by deed for the purposes of a scheme (/.) ; and the 
Crown is enabled to grant in manner therein B()eciiied any wastes 
of the manor of East Greenwich and any rights of common in, 
over, or affecting any metropolitan common (a). 

Every scheme is to contain a provision for the sale of printed 
copies thereof to persons desirous of purchasing them at a reasonable 
price to bo fixed by the scheme (b). 

Sect. 8. — Jinjulation of Coinmom under the Com mom Act, 1889. 

• 1297. The principles of regulation undor the Metropolitan 
Commons Acts have been recently extended to commons outside 
the metropolitan area by the Commons Act, 1899 (c), under which 
the council of an urban or rural disirict (d) may make a scheme 
for the regulation and nmnagernent of any common (e) within their 
district with a view to the expenditure of money o:. the drainage, 
levelling, and improvement of the common, and to the making of 

Oorporutioii of London (Opon Act, 1878 (41 42 Viet. c. cxxvii.). 

Metro]KjlitHn OomiiionB Aot, 18et» (20 & 30 Viet. c. 122), s, 28. 

8, 29. 

Ibid,, s. 30 and Sched. II. 

9X3eo. 2, c. 36 ; seo title Charities, pp. 124 ef ser/., aidt, 
if) Mehopolitaii Commons Act, IStUi (20 ^ 30 ^'ict c. 122), n. 31. 

(a) /W., a. 32. • 

lb) Ibid., ». 17. 

(c) 62 & 63 Viet c. 30. * * 

{d) Or the council of a counfy borough {ibid., s. 13). • 

{€) For the utuposee of the Commons Act, 1899 (02 & 63 Viet. c. 30), *'oom-, 
tiou ’* is by ibid., s. 15, to include any laud subjeet to l»e inclosed under tho 
IncloBure Acts, 1845 to 1S82; and any town or village green; bftfe it ia 
provided by a 14 of the Cc^mons A^, 1899, that no sebemo under the Act is 
to apply to a oommom whi^h is or iRig^t be the subject of a scheme under tlsn 
Metropolitan Gmtimoiis Acts, or is regulslied a provisional order ujiden the 
Indosuie Aots, 1845 to 1882, or has bm acquired or managed as an open space 
undmr the powers of the Corporation of London (Open SjAces) Act, 1878^ A 41 
Viot. c. oxxviL) (see sapro), or any Act theteto iwferr^ to, or h thAsabjiM^ 
Siiiy private or meal and ^nsonal Act of Parliament hamg lof its the 
presarvation of common as an open space, or is subject to bya-laws m^e 
^aparirik council under a. 8 of the Local Oovemment Act, 1894 (56 A 67 VicL 
€. 73) (see p. 599, utOt). * * 
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Procedure. 


hye-lawB and re^iilationB for the prevention of nuisauees and the 
preservation of order on the common (/)*• 

The flchemo comes into operation when an order of the B(»nrd of 
Agriculture and Fisheries approyitig it has heen made, and the 
Btttict’ion of Parliament is not required. The Act is merely 
inlLended to provide a simple and •inexpensive method of enabling 
local authorities to manage and improve commons and open spaces 
where no question as to iho rigiits over them is likely to arise, and 
where the exercise and recreali'>n of the neighbourhood is the 
principal consideration. For complicated cases the more elaborate 
machmery of a provisional order under the Commons Act, 1876 (jf), 
must be adojited. • 

As schemes under this Act are not confirmed by Parliament, 
they are valid only so far as their provisions are authorised by the 
Act itself, and tluj jloard has no latitude in approving provisions which 
are not strictly aullioi iscd by the Act, though they may be 
Ixmeticial and desirable in any particular case, and if inserted in a 
provisional order or in a scheme under the ^^etropolitan Commons 
Acts would j)robably obtain the approval of the Select Committee 
and become elTectual by the sanction of the confirmatory Act of 
Parliament. 

1298. Thn Act contains the same provision as the Metropolitan 
Commons Act, IHbU, that no estate, right, or interest of a profitable 
or beneficial nature in, ovia*, or affecting a common shall, except 
with the consent of the person entiiled thereU), be taken away or 
injuriously affected by any scherno without compensation being 
made or provided for the same by the council making ihe scheiiss, 
such compensation in case of difference to be settled as on a 
compulsory purchase or injurious atVocting of land under the 
Lands Clauses Acts (/O- 

1299. Tlio procedure under tlie Act is to be in accordance with 
regulations prescribed by the Hoard (f). Three months at least 
before making a scheme the council must give the prescribed 
notice of their intention to meike it, stating where a draft of the 

(/) Tlie ftohems may contain any of tin' statutory provisions for tho benefit of 
the iieighhom;liood mentioned in s. 7 of the Conimons Act, 187U (31* A ^0 Viet 
o. 6(i), and is to be in a form pre8cril>ed by regi)^atio>\M of the Board of Agriciil* 
iure and I'^ishcncs nrid to identify the commons by moans of a plan (Commons 
Act, 181SI (IW & C»:j Viet. c. m, B*. 1. 15). 

(g) 39 & *fO Viet. c. 50 ; see p. SOI, 

(A) Omiuons Act, (82 ^ SS Viet. e. 30), s. 6. Thj prescribed echeme 
deee note (*), in/r«l, coiuaine the followinar clause : ** Nothing in this scheme or 
«ny byedaws made tliereuiider shiiU projudieo or affect any right of the lord 
the manor [or the pei'son entitled to the soil of the common] or of any pereon 
under him which is lawfully exon^isalDo in, over, under, or on the soil 
or eurface of the common in conneceion with game or with mines, minerals, nr 
other substrata or otherwise, or prejudice or affecUthe lawful use of any high- 
way or thoroughfare on theoommon, or affect any p<Mer or obligation to repair 
any such highway or thoroughfare." No reference is madh in the scheme to 
rights of common, but ^ey would be equally protected under the above^men* 
tionid lection «f the Act. pee too RairHjf t. Jowtn (1891), 8 T. L* B. 6; 
Boon T. MtiropoUtan Bottrd o/ (1874), L. B. 9 Q. B. 298; and p. 009, 

emff* 

(i) Oommons Act, 1899 A 03 Viet. o. 30), as. 1, 2, 18 The regulation* at 
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scheme and plan may be inspected : tboy are also to pond M 
soon as possible to the Board a copy of the draft sclieino and 
plan (Ar). • 

During the three months odp\es«of the draft scheme may be 
obtained, the plan inspected, and objections nr T'Cjgestions in 
vnriting mode to the Boajd any person ; and after tlie cxiumt.i*on 
of the three months the Board take into consideration any 
objections or suggestions so made, and if they tliiiilc lit diroct a 
local inquiry by an officer of the Board (/). 

The Board may then by order approve of tlm sch<>ine su1>ject to 
such inodilications, if any, as thev think lit: hlit if at any time 
before the scheme is approved they receive *writtuu notico of 
dissent either (1) from the person entitled as lord of the manor or 
otherwise’to the soil of the common, or (2) from persons repre- 
senting one-third in value ot such interests in the comnum us are 
atfccted hy the scheme, and sucli notice, is not sulmeipienily willi- 
drawn, the. Board cannot proceed (urtlier in lh(> matter (m>. 

1300. The management of the common after the scheme is 
approved is vested in the district council, hut any |>o\vers of 
management of a rural district council may be delcguted by that 
council to the parish council of any parish in which the comitinn 
is situate (a). 

1301. The powerH of urban and (linlrict coiincilH and pariHli 
coiiiicilB lo defray or contribute to the exixuiHOs of a Hcdierao and ot 
the luarm^'Cinent of a rej^ulatod conuiion, to ac^quire f)ro])ertY 
therein, and to make bye-laws liave ulreaily Ikvui dealt with (oi 


present in force came into operation on the Stli May, I .WOO, mimI inay l>e 'i** 
the t’oiriTnons Jte^fultttions, IWOO. They nro obUiinahle nt l)ie ojfire ol tho lioanl of 
AOTiculturo and Fislimos, li, St. James’ Sf|uare, i^funlon, S NV., and p-ive in a 
fKiheflule the prearrilHMl f<»rm of scheine. Notiro of the intei.t- m of ;i oounf^il t«» 
iiiako a scheme is to be ffive n (a) by ridvortiHeineiit. in a Iot a) j,. ,or at least Iwico 
with an iiilerval of at least u week between the advei UKemonfs, (b) by cMipioa 
|W)sted at two or more jflaues on the ronnnoii. bv Movicf.* f»f a ropy the 
notice on the council oi ovci > jviriwh in which any jwnt of the eorninon ia sitimlH, 
and (d) by reffisteretl loiter sent to t he tisnal or Jaat know n plm-e of abode of o\ ‘ i y 
person entitled as lord of the manor or otherwiae to tjm soil of the coinnion, 
unless the Board where such parties are immerouH distanise wfUi sin h notire. 
In the case of Crown lands tjm notice is to bo w nt to the CommissionorH of 
Woods ana Forests or to the Cnancellor of the JlMchv of J^ancasfor, as the case 
may bo ; and where the Duke of Oiriiwull is efilitleil it is to bo sent, to the liotd 
Warden of the tStannanoM, The oflico of Die cuiunnl ontLinf^ the Kriierno ja to 
be the phn^e whore the draft scheme and plan mav he 

(tt Commons A<^. 1899 (62 * 63 Vief! o. 30). s. 2 (I;.* 

. (O' /M., 8. 2 (1), (2), (3). 

(m) Ihid,, s. 2 (4). In this resxioct this Act differs from the Mofrop^ditan 

Commons Act, 1866 (29 & 60 Yict. c. 122), and the (-onunons Act, A 40 

Viet. c. 66). Under the former no oojie^ink of the loid r>f the manor or 
motion is reqiured (see p. 6tl9, ante); under the letter the corisfmt of the lord of 
the manor and of two-thitds in value of the interests in or over the c^iminen is 
requisite before tt prorisional order can be recoromcnd^l by the Board (see 
p. 546 , ante) ; but under both those' Acts the decision ' f* the Board is not final , 
whersM unde? the Commons Act, 1899 (62 Viet, c. 60;, it ifi| os tbeVuiction 

^ Parliament to a e^eme thereunder is not required. 

(n) /bid., ss. 3, 4. 
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Commons and Kiants of Common. 


Bwst. 1 The taking of gravel or other material for the repair of tiie rc^e 
Regulation from a regulated common by the highway authority is {nrohihited 
of Commona except with the consent of the district council (p). 
under the [pjjg power to make a scheme includes ^wbr to amend or 
supplement a 8cbeuie(3). 


(f) Coiumonii Act, 1699 ((i2 63 Yict c. 30), 8. 8 ; Cotamont Aot| 1676 (39 A 

40 Viet. c. 66), 8. 20; and flee p. 604, anU, 

(j^) (JommoQB Aet| 1899 (62 A 63 Viet c. 30), s. 0. 


COMMON, TENANCY IN. 

See Hkal PfioFUttiY and Cuaxx£Ls Kkal. 


COMMUTATION OF TITHES. 

See EocLKSiASTiCAii Law. 
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CARRIERS, 1—99 

accommociatioii, railway an<l canal eompanlc* to afford rcaaonaLlc. OS 
order to compel, 60, 67 
right to charge for, 89, 84 
account, lien for general balance of, 92, 99 

of goixls, false, to officer of railway company, |ienal( y for, Wl, n 7 
accoiintfi of charges for carriage, railway company's duty to furnish separate, 
act of God, common carrier's liability in case of, 8, 9 
action by and against carrier. Sf *0 remodics etc. 

TGOOTcry of costa of defending, 20 
addreM, insufficient, 16 
agency of consignor, 91, 95 

agent, railway coni])any to gi%*c no preference to their 7S 

right of, to sue carrier, 94 
ammunition, carriage of, by mil, 27 
animals, carriage of. 36 — 40 

cattle, liability for injury to, or delay in carriage of, 33 
declaration of value, effect of, 36, 37 

feeding in and after transit, 38—40 * ^ 

kicking and plunging, liability injury by, 37 
overcrowding and ^curing, 39 

powers of Board of Agriculture and fisheries over, 99 
railway and caniU companies, rights and liabilities of, resr«c>ws:g, 93 
trucks and loading places for, 37 « , 

unreasonable conditions as to, 37 
apportionmeDt of tbrough rates, 72, 78 
assault, not natural result of overcrowding, 60 
bailee, private carrier In position of, 4 
.Igfat of, to sne okrrier, 94 

bank notes, liability of railway company for of, 4 1 
bafggmen aadsbargn owner , 9 
bfeyde, liability df railway oompany for, 4) 
bins and notes, liability for, SS 

booking oflioe, order for enlargenent of, 67 • 

brsndi lines, tattway company's duty in respect of, 
bnstneis, ds ms gei for loss of, through delay, 60 
bye-laws of railway and tramway companies, 61 ^ Ci 
regarding explosiTes, 27 

• ( I ) 
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cfibniaii not comnion 
ca^w, exctuHion of, from Htatiofifi, 79 
Ciuial company, bye-lawH by, rf^^anlin*; cxploBiven, 27 

• Bptr-ial contract by. ftpetMal contract of riftlwKy and canut 

cuinpaAie.i. JSee aUa railway uiid canal compunicb/ 
carman not cnrimion carrier, 4 * 

carriutrc of uiiimaU. iW aiiiiiiuls, carriage of. 

<*llrritM•^ of 44 - tJo 

ficljiy, <i:Li liases for, bJJ, 

clFcct of condition freeing; raiJwaj c<^mi>any from liabilUy for, 5r» 
ciuiicnt and liabilities of, in generaL 44 

, iCAyvot o2 carriage doxn-s and wiiid(>v\s, fd, r^'J 

communication with guani and ilrivcr, 52 

drunken persoiin, r>M 

embankmciitH nii<{ tirid}.a‘n, 4ir. 50 

level crussingH. I'j 

ovcr<!ro\vdii»g. 52, 5:1 

platforms, 50 

prerniseH. 4*^. 49 

publishing ii^il iti laictv, oj 

vehicles, 46 

injury to vant. liability to imiKter f(»r, 53 
iiiciiMure of dam.'igc.H :oMiinit, 58 — tJO 
ctfcct of iri'siii 4ii c<' no, 51) 
ni'<dig*’i»€‘i'. rout I ibnhiry, of pa'^songcjs, 19 52 

not ifjsiijcin, 44 

<ivcrci<ovdiiig, djiniHgcs for, hO 
piiHi^ciigor bn‘;il;iiii; journey, position of, 5ti 
for<'il*l** ivuioval (»f, t»3 — tl5 
jnmping fioin tr.oii, Isubibty foi !»:. 59 
dflVuces by, statiitoiy. i*0. (‘d 

Ufi lci byo-l.iw?,. Ill — t;:t 
travelling :d his own risk, posHion of, 55 
piM'HUinpt.iou of ni in «.vrtuiii * ;ivc>., I/. 19 

eoritiacl In, 53 

inoui jioiiit ion of con<litioiis in, 51, 58 
forfrJi of deposit <»ii, 57 

tlirniigh, liability of company »n c.im* c»f, 5r, 55 
^l^e of. f >* wioog Ntutioti, 5l5, 57 
tiiue tilble^,, dopniMiiv (loni, 55, 5t» 

iuri>'’|>,iiM{ hn) «if fiioMsions of, m e>>nti.ii't. ,55 

en-‘j.il J**b>. i-'A> ,, III ui di slaking, 4 
ealtii', »*»M of, by i:id or (mii.iI, 3i', 

I'o'-diJig in and ;dier tranMf. :;.s — 40 
liability for injury to. »,r d»dny in «'arrmgc of, .tK. ,39 
rhaniber of roromereo or agi ieuUun-, complaint of incrcam' of railway ratf» hr. fK' 91 
charges by railway coinpanies, (‘\ceHbi\e, i-cinedy for. 70 

sot off of, 92 

for «'XCcptioii;il MTviecs. H.5 

rouvonableness r»f, HK aiIai untlue pietcicnce 
by railway compauj . 

conoanii carrior's rigln, to increa'w- of. in certain case's. 22 
.or watvhouHiug. m no .where g^'Kxtd ret.*iincil uiitler l*cn, 93 
cheap trains, provision fot*. 71 , 

V hina. liiftolity for, *23 

civil prix^eedings by can ier. 93 

claims, i/iiU'oy company s ii‘Tlif. to require promptness in making, 55 
cloak room a *' reasonable faedity,** 68 
lien on gr.xN in, 94 " « 

liability if>r giM^ls in, 29 , 

clock.q, liability for carriage of, 23 
coal drops, railway company's right bi charge for, 84 
coin, liubility for, 23 « 

collision* of trainp. evloance of negligence in case of, 47 
oommenecificnt and duration of common oarrler's liability, II, 13 ? 

OoirimisMoitcrR, Hail«ra> . 4 lSiiv Kadtmy Coinmissloiiets. 
oommoii eurritMs 2 . 6 — 44 
chargesi of. t», 7 
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danfc^rous and explik^ive carriH^t* of, 27 

detin ition, 2 * 

dcTiatioiis frt»m r<»ute, 7 • 

duty u^iitxfpi ko«nI8, O • ^ 

liability for Ioks or datiioge, loss or otc. 

limitation 4iti liabiliry Air leas. sSt^e loss t.if 

jnoasure of ilHinajJoH. Se^ nieasiii'e of oio. 

railway and lUiiial, cotnjianiei. oxomptuiri by iMiiha ’t. St^ ipr* i.i 

contract of railway and canal coiiipunics. 
rcfuaal u* carry, excusea for, <i, 7 
time for delivery, 14. 15 . 

variations of co.innon law contrni't, 15'-17 
ronii»ctiiiK routes, no |»rcf»*renc« to in* as hctwAMi, 7t) 

(Min |iotiT loll Is'twcoii railway colU|^anit**^, clfi-ct of. on uiciic* 77, S«* 

roai)»ci iii ve priMlucis, iM'Uvay cli.iri»t;-N tv*r can^in^. 77 
complaint to iiaiiwav l.'oiiiin:HSioioux of iiniliio picrtMvms*, 
ci^qidilions M< lo cm «il animalH, oii, ;17 

in •ipccMl isjiitraci. bow far c< nisi btuiri'l ov. *.?*.». 50 
of exeiupiion (roni iuibiiity on putt of lad.vay coinpaiiics to b«' 
rcasonabb*, 30, ,'tl 

Consignee, lisiluliiy of, on <*otitrafr, 91 

rij»hi of, lo sue- cariuM'. *.il, 95 
consigTiniciit imte, false, penalty for, SO, S7 
oonsiji'nor, iiircncy of. IH, P;» 

coiniiuui earner not ha^-b' f<»r aet of, H 
disiCL'iinl of iiist rucMoiih tif. re.‘.u.isnL»^ ro: ti*, 73 
n*?)it of. to sue c** 4 iiier. !H. 
contract, pet sou liai»ie <<n, *.»l 

conti*ol or cuHloily oi pa*<Heii^.*er, t*ITeet of, 11. 42 
coiiversuin by carrier, 13, 14, 23, 1*9 
credit, loss of lien where ciiiiier yivcs, 93 
eiirninal pi iK'ceth !»;/•< by <*aiTler, 92 

customer, railway company way <’hiiree low'cr rate to Im-rer. < 7rt 
(laniaf^es, iiieiwuire of. *Sre mea-Kure ot ilanifi^'t's €*fe, 

«Iungcrous gocs.bi, carriage «if, 27, s.5 

by pa*<s<*nf!cr, 40 

iieception b}* (‘onsignor, common c'amei’s iiab l.ly in *'f, H 
dtH’laratiou of value, nece8.sity for, iti I'criaiii euses. 21, 22 
of ariiiriul. t irect of, 30, 37 
ciiecl of, 22, 24 

deeds, liability for ioss of, 23, 41 

tlcfcci, inherent coirirnon earner's liability for, 10 

detiiiitioiis, I — :» 

delay, condition al^solutely aljsolving radway company from liability fm 
iiiireaHonable, 35 

effect rif, where liability Jimitfsl, 23 , 

in ca.rt lage of passeagcm, 54*, 59, 60 ^ 

lie) i very, 14, 15 ^ 

measure of danid^cs for. measure of damai''''^ f u*, 

refusal to d<T]ivei nut within exegif’tion clause ior, 3.c 
delivery, alteration of place of. 13 

eoutiijuatiou of liability till, 11 • , 
net taken, duty ot <»irri««r in case wbf!rejk93, 91 
pari, effeciit of, on right t>f stoppage in transit, 93 
place of, 11--13 

refusal of, not within exemption clause for delay, 33 
stoppage of trausil liy, 90 
time ior, 14, 15 • 

to CMrier by seller, effect of, 94 

• not “ acceptance** within f?aIo of Ooods 95 
erroDgfnl, 2<» 

refusal by carrier to make, effect (if, 93 
deinurmge, ndlway company’s liability for, 34 
deposit, stoppage of goods in tranait in place of, 97 
iiepreciation by delay, 18 
Oestioatioii, alteration of, 13 
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destruction of goods, measure damages for, 17 
detention of pasaenj^r. 4»1 

deTiation from route, 14 . * 

dlsappointmeDt, damages for, 60 

disturbed country, oommoii carrier's refusal to car, rj through, f 
dogs, carriage of, by rail and canal, 37 ' « 

doors of railway carriage^ companies* duties in respect of, 51, 52 
duration of oomirtbn carriei's liability, 1 1, 12 

embankments and bridges, duty ani liability of railway company In iespc<*t of, 
49, 50 , 

emergency, o^nissions constituting negligence In case of, 4*) 
enlargcmont of stations; lKM»king ofh<^ etc., |K)wer to n^piire, 67 
excepted perils, o<jnimon carrioiti* liability as regards, 9 
exclusive charges by raiHvay company, set off of, 92 
exclusion from stations of persons other than passengers, 70 
excursion trains, carriage of luggage in, 4i> 
excuses for refusal to carry, common carrier's, 6 
explosive goo<ls, carriage of, 27 

fiicilities for traffic, reasonable, railway and canal companies to aff.u-d, 65 $i>q, 

Sm traffic etc. 

false account of gooils, or false consignment note, {tenuity for, 87 
futsely described goods, railway comfiany's liability for, *35 
fares, railway company must publish list of, 5:i 
removal for non-payment of, 61, 6r» 
travelling with {ntent to uvoiil payment <»f, Gl 
n^loiiy of carriers* servant, proof and effect of, 2."» 

protection against liability for, 26 

forryinati. 3 

lire., conimon carrier s liability for, 8 

foreign goocls, railway companies to moke no differt‘nce In charges between home 
and, 80, 81 

forwanling agt'nt, delivery by carrier to, effect of, on stoppage in transit, 98 
fraud, effect of, on <H»n tract, 9, 16 

net^cssity for f»roof of lx‘foro recovery of certain penalties, 62 
freight, charge fur, 92 
fruit, carriage of, 10 
furniture remover, 4 
furs, liability for, 24 
general lien, 92, 93 
glaiw. Liability for, 23 
gold, liability for, 23 
gtMsis, caniage of by passenger train, 33 

pciishabic, mil way company s liability for, 85 
gratuitous cairicr, 5 
gunpowder, carriage of, by rail, 27 

homo and foreign goo«ls, railway comfmnies to make no difference In ebarffes 
between, 80, 81 

horses, carriage of, by rail or canal, 36 
hotel exiiensisa not recoverable os damages for delay, 19 
household goods, liability of railway comiiauy for, 41 
lioynicn, 3 

inconvenience; damages for, 60 

increased *d»arge, recovery by odhslgnor on loss of goods, 24 
iiKiiotmen^ for refusal to clnrry, common cai^rier’s liability to, 6 

^ ^ travel at his own risk, railway company's liability towards, 

intormatlrn as to contents of parcel, 9 

Inherent rice, oominon carrier's liability in case of, 10 

injunotioangalnst railway companies iu^iespeot of carriage of mailt, 71 

excetSive oHarses, 70 

ln)iir4^ personal, measure of damages against railway compaaj for, 
insurable Intereft of carrier, 99 " 

insuraaoe, oondiflon lequifli^ consignee to nay for, 31 

tfect of, on meaeure of damages for personal isjurr, 69 
of goods by carrier, 97 
tnsurer, carrier of persons not, 44 
common carrier as, 6 < 
interpleadm^ by carrier, 14s 99 
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Iirsxx. 


j«w«Il6ry, liability for, 

Mint owners, action by, acpilnst oarrier, 96 

king's enemies, oommon carrier's liability in case of injury by, • 
lace, liabaiiy for, 24 • 

land, railwiy company cannot bcT ordered to buy, 68 
landing place deemed part of canal for statutory purposes, 63 
language, offmisiTe or^beoene, bTe-laws against, 63 
level crossings, railway company a liability for accidents at, 49 
liabilities of carriers. Ae remedies against carriers, 
lien of carrier, eftect of, on right of stoppage in ttansit, 98 
in general, 92, 94 

railway company on animal for food supplicrl, 40 
goods other than luggage^ 42 

lightermen, 3 

Ic^ing, railway company's charges for, 83, 84 • 

locomotive power, railway company's duty to supply sufficient, 10 
loss of business through delay, damages for, 60 
goods, limitation on liability for, 21 — 27 

articles to which limitation applies, 23, 24 
cases in which liability liraitiHl, 31, 22 
• declaration of value, 33, 24 

delay, effect of, 23 

felony by oarrler's servant, uroof and 
effect of, 23 

negligence etc., effect of, 22, 
proof of value, 24 
H|)ecial contract, 26 
measure of damages for, 17 
market as damages, 20 
protJ»-» as datiiugos, 17, 19 
or damage, common carrier's liabilHy for, H— 14 
act of coiiKigrior, 8, 9 
(Jotl, 9 


thiol (icrson, 8 

com nie.ncenient and duration of liability, II. li 

eacepted perils, 9 

inherent vice, 10 

insurance by carrier, effect of, 1 4 

king's enemies, 9 

mi^eltveiy, 13, 14 

place of delivery, in respect of, II — 14 
special directions, effect of, 14 
termination of liability, 12 
luggage of pass^igers, 40 — -44 etc, 
action in tort for injury to, 41 
commenccuient of liability for. It, 42 
duration of liability for, 42, 43 
duty of railway companies res|H*cUng, 4^ ' • 
goods oilier than luggage, railway company's liability 41 

• lien on, 42 

Improperly addressAl, railway company's liability for, 35 

limitation of railway company's liability for, 43 

personal control of passenger, effect of, on railway comiiauf *s liability •l. 42 
porter's authority in respect of, 42, 43« , 
servane's luggage, 41 ♦ 

action for, by servant, 96 
things included under, 40, 4t 

through tickets, railway company's liability in case of, 43, 4s 
mails, railway company's duty in respect of, 70, 71 
maps, liability for, 23 s 

market, ntilsm oompaiiy's UabOltj lor loss of, 35 
maaterofahlp,8 « 
inazimti]il ratea. 83 — 87 

additional charges, 84 • 

demamgB, 84 « 

embodlomt and confirmatioa ol wrUped scisedales, 83 
false aoocMint uf goods, or consignment note. 86, 37 
ratebooks, duty to keep for iiispeeiiofi, 85, 86 



Index. 


o A HHl RB8 — eotUinu$d^ 
luaximum rate*— 

rent for sidings, 84, MA * 

nepam^e iccviunfft of charges for carrfaj^r, rhitj to famish, 86 
seryiceH iiickucU'-d and not inclatlefl iti, 82%, 8i * 

trams and liia s to which rules apply, 85 
oteifsare of darn/tges for injury to pattHCfigci 8, 58 — 60 

loss or delay, 17 — *JI ' 

expciisen, caniMKl by delay, 19 
liahiliry u» third parly, 20 
Jo8s of gou<t8« 1 7 

)>rofits, 17, 10 
, wrongful delivery, 20 

incMlicul ift^ciitlance f'lr personal injury, emu pen sat ion for, 68 
nilHeonduct «»f Nervaiits, liability for, 86, 84 
iniHiIclivery, 18, 14, 84 

nuine uiid a'llr^'SB, pen:ilty for passenger giving false, 61 , 

negligenco, avoidance of liability fi^r, by railway companies. Nr i«pecial contract 
of railway and canal compainoa. 
etfoct of, where liability Innitcd. 22, 28 
extent to which carriers liable for, 6 
of consignor, cffec^it of, 16 

^ third persons, common c^irrier's liability for, 8 
presumption of, in certain cases, 47, >111 
non-payment of fare, ramoval for, 64, 66 
notes, *'nb')ity for, 23 

notice oy earner increasing charge in <’oriain 22 

no variation of liability by, 16, 26, 27 — 29 
partial exception in case oi railway coiupaiius, 38 
pi arrival of gu4Hl8, 12 
of stoppage in transit, 98, 90 
iiiii&niicc, bye-laws against. 62, 68 
olU/iccs by paHscngejn, statutory, 6(t, 61 

utuicr hyc-hiars, 61 — 63 
ov(.TcliHrge by railway company, remedy for, 76 
overcrowding *ii mil way carriages, 52, f»8. t»o 

“owijor’s risk, ‘ eitccf. of ngreerncut by consignor for carriage iii, 80 
packing, improper, railway eompaiiy'^s liability in c^vhc of, 85 
no duty to acci*pl gt^HHla requiring, 7, 15, 16 
pain, coin pensat ion f<o, 58 

pari dt'liM'i,\ elTect of, on right of Btop()fige in (taiisit, 98 
l^articiilar lieu, 92 

loss of, 1*8 

pet-sous, carrier of, not a coftimon <*aciier, 2 
pasNOugiT train, carriage <»f gcunls by, 88, «6 ' 

passetigi rs, lieicnti'ui <d, 61 

foixnble rcnuiTiil of, 68 — 65 
liability of carrier of, 5 
oliencos by, statutory, 60, 61 

under Viye-lavi'a, 61 — 68 

undue preference in case of, by railway ooiapanies, S3 
passedgem' luggage. luggage of passeiigors. 

payiiieut of pi'fce to commoo carrier, 6, 7 

/‘^ouii'»»ry loss through personal injury, ccunpeiuiatioii for, 68 
pcrianaoiejpxKta, carriage q|L by iXil, SR, 85 ^ ^ 

i^-sonid llQuries, xncHaure damages ai^inst railway company for, 68 — 60 
ItersQiUh oarriera of. Nw carriers of {lersons. 

to whom liability of railway company extends, 46, 47 
pioturea, Uabih'ty for. 28 
Digs, canlai^ of, by mil or canal, 86 
place of defivery, 11,12 
alteration of, 1 3 
plate, liability for, 33 
platform, oi-dav for enlargqpieist of. 67 

t>ilyray company's liability for condition of, 49, 60 
pottm. scope of aftthoritj of, 66 

Post Odioe servanU, dntiee tit UabiJities of railway companies towards, TO, 71 
precious stones, liability fur, 38 

prsfei'ence. St 0 undue prjferenue by railway oonipiimos. 



Jkukx. 


CARRT BBS— 

price, refusal to carry Without |>aymcnt of, 6, 7 
priyate branch linea, railway company's dut^n ces(icot. uf, GH 
earners, 4, 5 

siloings, railway eonipai^y'sduty in respect of> 

rebates on, H7 * 

profits, loss of, as ctamanfcip, 19 * • 

public benefit, regawl to be paid to, in efitiinating undue preference * by railway 
company, 79, GO 

railway and canal companies, duty of, to affrinl rt^asona^le facilities for tmltle, 

«r>~72 


facilities deemcnl atjgt not deemoil 
reoHOiiahlc, G8, G9 
mnilft, 7if, 71 » 

ordi‘r t^ compel, Grt, fi7 
througl) traffic., in cose o(, fi9, 70 
workmen, In case of, 71, 72 
special cotitrnct by. ,Sii*c special conlract of mil- 
way and canal cH>rn(>aiifcs. 
carriage of dangerotis go4ids by, 27 
carriage*, company's duty in reaf»cct of, if> 

Coianii *<»sioiicra, uwaiil (if damages by. 82 


onier by, fur reaKotmble facilitica f<»r tralTic. GG, G7, 69 
workinen'H train<». 71, 72 • 

powers of, to hear disputes and complaints, 87—89 
Older through rates. 72 — 74 
with respeot to railway company's rate lx»oks, 
8r» 


oornpauies h« common cartiers, 4 
contracts by, 20 
duty of, respeotiiig luggage. 40 
liabilities of. carriers of poisons, 
lien of. for fiKsI Kupplierl. 40 

s(>eoial contnirt of railway ami canal companies : 
luggage of panmnigers ; aiiimalti, carnage of ; and stalutory 
control of carnVrH' 


pom«r*8 authority in respect of luggage, 42, 4H. See also luggage of 
pasHengers. 

station, company's liability tiovardn persons viMitiug, 47, 48 
rate l>ookH. railway company's duty t4» kcc!> for inspeotion, 8ri, MG 
rate*., increase of, by railway companies, 89 — 91 . St*e also maximum rates. 
rea.vjuable and unreasonable conditions by railway ( tun panies, examples of, 31 , 
Sri. 36 


conditions of exemption fiom liability, nccesdfy for, fii certain cases, 2G 
fasilities f(»r railway traffic to be provided. Sre railway and canal 
companies. 

rolxates on sidiiigM rates. 87, 88 

receipt, signed, by earlier where liability limited, neciwsity for, 24 
reckles6iies«i, misconduct by. 34 * 

refusal of goods, carrier s duty on, 12 

to carry goods, 9 liability of cAmmoii eairiur for, d 
remedies against carriem, 82, 94—96, 99 
action by bailee, 94 

consignee, 94, 95 
consignor, 95 
joint owners, 96* 
serTant, 96 
for conTenion, 99 

complaint to Bailway Commissioners In case oT undue prefesrnce, 62 
remedies by carriere, 91 — ^94 • 

aettoo against third person, 92 
f& (reSght, 92 
02^94 

loes of and teviiral of. 92 
on goods in railway dcMdc room, 94 
rjglit to insure, 92 
where delivery not taken, 93, 94 
removal of passengers, 63—65 

rent for sidiDgs, railway oompsny's right to charge, 64, 63 

< T ) 





TARRf BBS — 

r 0 B ip$a laquiitmr/* applicnt loa oC maxim to railway ai^iduiiU» 4t 
robbery, not tmilt of OTercrowding, 60 

room, oottimon oanier*# exooae dk wmst of, 6 
roate, deriatfon from, by common oarrUnr, 7 

aale by railway oompany, atatatory rfgbt df, 64 * 

aea, raQway oompany oanyirg fiartly by, 28, 29, 86 

ttaffie, railway oompanyVdtity to ke^ rateboolb in joa|»ect of, 86 
aeaaon forfait of aepoait on, 67 

aerrant, camer^a liability for negligence or miaciondiict of, 5, 26^ S8» 64 
• csonditlon freeiiig oamei from liability for, 81 
liability of raSlsray company for luggage of, 41, 96 
* to maater for injury to, 

aervicea, railaay oompany*a powen of charging for, 83, 84 
aei«off of ekeeiaiva chargea by railway company, 92 
aldinga, railway oompany'a^dntv In reapect of, 68 
ratea, rebataa on, 87, 88 

aiLu«iHera, liability of railway companies fur acts uf, 44 
ailk, liability for, 28 
ailrer, liability for, 28 
aheep, cariiago of, by rail or canal, 86 
ahip, maater of, 3 
ahock, damagea for, 59 
apeciid conlfimot, general elfeot of, 16, 17, 26 
apecial contract of railway and canal companlea, 27 — IG etc. 
carnage of goods by paasetiger train, in case 46 
ohargea to be reasonable, 81 
oonditiona, how far binding on consignor, 29, 80 
incorporation of, 80 
reaaonablencw of, 30, SI 

elEeet of alternatire contract, 31 — 63 

ertdeooe of, 29 
eaiant of prois< tion, 30 
limfbstioiis of liability, right to ini|.KKio, 28 
loiw of market, exclusion of liability for, H6 
misf'onduet of aorvanta, excluaton of itabfiily for, 6 1, 34 
negligence, atatutory prOrisiona only applicable to oouti icia excrupt 
oompany from, 30 

reaaonablo and unreaaonable conditions, examples of, 66, 36 
receipt of goods otherwise than Cor oarriage, in caae of, 29 
aea oarriage, 28, 29 
through booktnga, 28, 86 
unsigned ountract, eflPect of, 29 
wnting, necessity for, 17, 26 
s|tecial purpqae for goods, oifect of carrier's notice of, 13 

train, recovery of cost of, as damages, 59, 60 ' 

stage coach proprietor, 4 
BtamiHii liability lor loss of, 28 

station accommodation, railway oomfiany^s charges for, 83^ 84 
deemed part of railway for statutory purposes, 66 
exolttslon Hum, of persons other than paawngers, 70 
railway company^ liability for defSeota fn, 36 • 

atatutm^ duties of railway oompaniea In respeet of, 67, 68 
atatutory ocmtrayi,/if carrieni* bntfneaa In'caae at ndlway eomjvanies, 65 
eaoeaaiee omgsa, 70 » 

incmM of xafees, 89-^1 ^ 
ipawaMea nowor* TO 

gmuiUBiWn wstaa Sm maximum ratea* 

MiaMrIir Millie 

|)Nlaroia«CB«lhi» 66, C7, 69 

taaaomrtila fapWoea foe tmme to be provided, 66 at ssf . • 

mdarteocimpi^M,67 ^ . 


ValMitoeBBantsAa 


tMmft tanillo, in «ap»«i;^. To 


not to be deemed leasaimHe McilBisa, 6a» 69 


- Okmim . iSi. atrfidi 'p r nl f mu #. 
tniaa, 7I« 79 _ 
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iNDlCjC, 


■tiwnihlptof i»II w»y efap4mt^ >p|Alo>tloo Ukolni!oviiion«Mlo tluwm 

tflop|Mi 0 Q in tmnait^ ^ 

Af ter^part iMlirorj, M • « 

goods m plaos of daposlt before debsery, 9? . 

lien of curier, effect %f, on, 98 

nntOTe of M 8 

notice of^ 98, 99 

rejection by buyer, elleot of, on, 98 
termniAtion of tmnsit, 96, 97 

wareboiisemMEi etc , effect of <lelirery by csirter to, 98 
wrongful refusal of delirery by earner, effect of. on, 98 
swearing, bye-laws against, 68 

tender of goods to common carrier, time for, 6 ^ 

consignee, effect of, on common earner s liability, 18 
, price to common earner auneoessLry, 7 

terminal onarg«« by mil way cfim names, 83 
tf miination of common earner s liability, 18 
termini of common carrier. 8 
theft, common cpr tier's liability for, 8 
thief, lien on gooils delncreil by, 92 

tiirough IxMikiOff or tickets company's liability In ease of, 84, 88 48, 44, *>7, 68 
reasonable charges for, 73 * 

special contract in case of, 28 
carriage, application of rules gorornmg rates to, 83 
rates or fares, provision of, 72—- 74 
traffic, facilities for, to be pro\ lifted, 69, 70 
ticket, contract by, 68 

imoriioration of conditions on, 64, 58 
passcngei's duty to produie, 60 
season, forfeit of deposit on, 67 

through, railway com|>any's liability m case of, 48, 44, 57. 65 
t!iiie for delnerv by common earner, 14, 15 

fiom and during which oommon canier liable, 11 

tables, incorporation of provisions of, iu contract with railway comitany, 65 
railway company's liability for departure from, 5*^, 6 it 
to*t action of, against carrier, 8 , 96 

traffic, reasonable facilities for. iSss railway and canal companies etc. 
trains, delivery by, 16 

railway company's duty to run sufficient munlMir of, 70 

S »0 carriers of persons , railway and caiM oompaniss eie. t statutory 
control of earners, etc 
tramway companies, byo-laws by, 63 
transit, stoppage in ASre stopimgc iu transit. 
irsspaMF, expulsion of, by railway oom|»an>, 63 
trucks, railway Cfimpauy'a <loty in resptxt of, 46, 88 , 84 
rmroverlng merchaiidiiiQ, railway comfiany's charges for, 68 , 64 
sinlua preference by railway oompaniea, 74—88 

cans, exelnaion of, from statloM 79 • 

company may nob prefer iheiiMillves or their agents, 78 

competition to be considered, 77, 90 

cost of camsge So be oonsuksred, 76 

ci|ual charges lor all peiuons in gen^ritU 74- -76 

gorges on steameis, application dC rul^ .to, 76, 76 
ciimtmilaticesiiistifyingaod not Justifying difference to dMtgs^ J6— 81 
home and foreton goods, 60, 81 
totefests of oomfumy, eonsideratlon for, 80 
lower charge for iMg distance, 61 
charges to toiges oiM^oafi^ 

wMam «hMve tar fioajBt«C Itt OM loeall^. M 
AnkwAlagt MB«n, caapMiy* eh i wm lar, SS, «« * 

or oea dHi a t ay aoiMtoo carrier, 

oi, w . 
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CA RBI BBS — contUwsd. 

' of goodn, effect of cleclaratioii of, 21 —24 ^ 

proof of, on Infw, 24 

vebicleii, mtlwAjroomiMUiy’e for defecta fn, S** 

wages, loss of, thrOngD delay, damages for, ftO » 
waiver of bye-law, 63, 65 • * 

warehouse chargos,^ none wl^ere goods retaSned under lien, 
warehouseman, cai^cr’s riglits and liabilities asgl2,*18 

delivery by carrier to, effect of, on sfoppi^e in transit, 98 
warranty, common^carrlcr by, 8 
watches, liability for, 28 
water, common carrier by, 8 

wharf deci»?d part of canal for statutory pnnH^sea, 65 
wbarflnger, 3 , 

wilful niif44r9i(1iict, proof of. 84 

windows of railway carriages, company's duties In respect nf. 52 
workmen's trains, railway company's duties in respect of, 71, 72 
writing, necf'ssity for, in certain coi»tracts, 26 
writings, liability for carriiige of, 28 
wrongful delivery, 20 

weighing, railway company's right to charge for, 84 
CATTLKOATB. See Commokb JkKi> IlraHTB of Common*. 


OH8IUTIES, 101—857 

accounts against defaulting trustees, 277 

ami Inquiries, <ieinand for, by i'harlty CVinmisHioners, 
costs of proceedings atfaiiist trustccH (o obtain. 817 
duty of oflicial trustees to keep, 281 

trustees to keep and furnish, 273 

rvccumiilation, application of restrictions on, to charitable funds, 17ft 
illegal, applied in cafseof direction lor, 191 

aocumulatioiiH of trust propcM'ty, disposal of, 200 
Act of Parliament, statute, 
actions, 818 — 880 etc. 

administration proceedings, 827 
against visitor, 80Cb BOl ^ 

Attorney*Oeneral, appeal by, 828 

aa defemlant, 819, 828 
plaintiff, 818, 819, 821 
eases where not nece<«s;iry party. 826. .",-*7 
Cliarity Commissioners as plaintiffs, 822 
compromise, 822, 828, 326 
costs of. costs. 

Crown, Inmeftcial claims by, 327 

niai plaintiff in relator's action, 824 
defects in forrot 820 
discoiimircment of unnecessary, 822 
for injunction, 828 
information, 820 
olheial trustee' as defendant, 880 
parties, 825—330 

reference of, to Attomey-Goneral, 828 
, relator, fati^uction, functions, and death, nf, 828 -825 
lent-oharjBre* as to existence of, 828 
•aaetioir before, in certaig eswit, 820—822, 
igkdnipMrriW 220 
^ by and against, 822, 880 

ppavt of inatitutioiis for impoverished, 110 
adempitoiiafjiftgaey, 148 
ndmhtlslnrflofi actfovii coets of, eostii, 

^ nooemfty for making AttoTMy^OmmrfiA W 

.settlement of Mheme in eomae of, 186 < 

« of trusty pe4ltkui for. W 

t M proceedings for, 810. sn 


where, 25<H 


Charity 6c8sunlssSoMti»^f^^ of Mhlng; 810 
ad^tewion held in trnsftfor 
advowMMft gift of, or for pnr bliye of, tl8, 124 

tip) 



iNOKX. 


CKAftirtaa 

•dTOwacMM, «ale ot, *217 
•gtd poor, relief of, lOS 

m^gBat of trueiee, admintotration of ciiarity hy\ S7S 
Mvlcnltiiiml obfiritj lioid, AM^igeoe uf» 230 
ellotiiMnii, beofieela in mid or, 140 • 

f iiel» eaohenipe of, 288 . 

juriedlotioa o20faierity Commiesioneni over, 182 
leeice ofibliarlty UtKle for, 280 

piorfarion for, and alteration of achemai affeetigfr, 187. 18$ 
almfthoineB, support of, ilO ^ 

alteration of echemee and truete, 187—189 

alternative charitable or other purpoeas, effect of j^ft to trusroMt Opr, 148 
ambigapoe truate, scheme in case of, 184 

animals, cmeltT to, gift for sappremion of, bj private prayers, 1 18 • 
gifts for nrotection of, 116 ^ 

annual accounts, auty of trustee to furnish, 278 
%ntj*TiTMection societies, gifts for, 1 J 8 

appeal from appointment of new trustees by Oliarity Commissioners, 268 
orders in chambers, 330 

appointment and removal of offloem etc. 247— *256 etc. 
college elections, 247 — 260 

electton of ministers of Dissenting bodies, 263 — 254 

Bstabifshed Cliurch, 250 —263 
schoolmasters, 263 

jurisdiction of Charity Coiiimlssioners over, 247, 3H, 315 
ap(Mjintment of trustees, 269 — 268 
by Charity Commisriiuuers, 268 
court, 266—268 

general principles, and required qualiftcations, 259, 200 
under esprem (towers, 261, 262 

statutory powers, 262 — 265 

apiK>rtionment between rf!stator*s gifts tor charitable and other pnrposeti, tl 8 
of lioman Catholic charities, 815, 887 
costa as between charlticss, 360 

purchasers under compulsory sale, 858 
subject matter of charitable tAists, 149 — 163 
apprenticing poor children, bequests in aid of, 110 
arbitrators. Charity C<»iiimissioiiers as, 310 
art, assurance of land for society for promotion of, 140 
assets, admission of, 349 
associations for beueBt of members, 119 
asylums, 8 Up|»ort of, 110 \ 

stneism, gift for advocating, 128 

Attorney-General, act irm by and against, 312, 818, iSSra site aetfons, Adndiifstrn 
* tion action. 

oertiBcate of, to petition, 838, 884 

consent of, necessary before certain proceedings, 521, 822 
to alteration of^icheme, 189 
oasts of. Sk 0 costs. 

fees on brief of ,-841, 342 * 

fiatmf, 819, 886 ^ 

coats of obtaining, 843 

nspssiity for making party to p i oae e dlngs,^5— 828 ^ 

rsteCttce of action io»828 
1 of charity landg, 227, 228 
0 i 8 ac ,868 

ballot, election of mlnteter by« 251 

bank, overdraft at, by tmstsNas of dmei^ estate, effset ef , 286 

savings, ea emp iBi on of, Ikom Jmlnuctioii of Charity Oommlmloaers, 808 
investment cd shae^ 6 iiids in, 2187 • 

tMuOttMter 9 S giq|ia4 te 

liiBliop8as ttastses, enns i i ta mps cs, . 
hlanli, s|g4loarion of iff charity M 


avoldaacgof 
bailiff of dty as 


maadirf8liteisa,4ntdttantEedeli^ 382 

1r » 
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cri A K lTI^H-^eoniinU0d, 

Board of A^coliure and KlBhei*leH, |»rtitioD of charitj. lands by, 2:14 
Board of Edacatlon, oonstitiitiori^and {Miwers of, S17y 318 

jariitdiction^bf^ over land assured by wfU, 138» 1S5, 138 
leases of charity lands, 381 

sanction of, required ror sale of land in certain *jases, 323 
^ settlement of schemes by, 187 

books, gift for storage <rf, 123 
borough, gifts for, 114. 115 
iKitauical garden, gift for, 116 
lH>undA:ficH of charity lands, ascertainment of, 200 

land subject to rent-charge, ascertainment of 203 
breach of trtist, facts consisting, 271, 272 
injunction against, 323 
petition for relief in case of, 330 
presumpticn against. 276 
remedies in case of. 200 
removal of trustee for, 269 
>>rll>ery of fellows, officers etc., 248 
briilges, gifts for building, 116 

British Museum, exemption of, from jiirisrlK-tion of Charity Cominis^umers, 305 
buitUiiigs for religious purpose, gift for repair etc. of, 113 
burial ground, apixiiutmciit of trustees for, 263 
gift for, 114 

capitiil ex(K*ndil.i(i^ by tritstees of ftintl, rttccmpmcni in case of, 210 
Catholic. U<iiiian Catholic. 


cemetery, gift for, 114, 116 

oertiOoate for legal proccscdiiigs, necessity for (n certain cases, 31 0 312 

of incorporation of trustees, 3*1 7 
ocrtlfioatioii of places of religious worship, 245, 24G 
chambers, proceedings in, 334-- 336 
Chancellor, Lon), as visitor, 340 

costs of petition before. Slee costs, 
of the Kxch^ucr, gifts to be applied by, 114 
chapel, Dissenting, appointment of minister of, 252 — 254 

trustees of, 259 — 263 

n ition of minister of, 253, 264 

of ease, 252 
private, gift for, 118 

charge for costs on proceeds of sale by charitable corporation. Set* I'osts* 
charitable corporations 282 — 286 etc. 
colleges and hospitals, 2rS2, 28:i 
cxcliMfi^ of charity lauds by, 2.13 
founihition. 284 285 
founder, rights of, 286 
jurisdiction of court over, 283, 284 
municipal, civil, and ccclcsiusUcal cori>onitio'K, 2S4 
Older as to costa against, 353 
sale of trust property by, 217 
charitable funds, olfimol trustees of, 280, 781 
charitable trusts, 141 — 182 * 

oreation of, She creation of charitable irualc, ^ 
discretion tu trustees, effect of, 146, 147. 160 
effsefcttalioii of, SI 00 schemes ; eld, 

ymassImUing, 1S2 * / 

*'lipmlnatJoa qf benefioiaiies, 166 — ^168 
^ el4lM»t'tif trust. object <if charitable trust, 
psimptf^tlon of, from usage, 181, 182 
MiUlMas, Ac reiigioos trusts, 

eubpiOtiAMitter, aeosmliuxieftt and apt jrtionment of« 146—152 
trustees, 168--470 ^ 

l%aHM^.Xn^liits BBiea&lag^,**<diari(y ** lor purposes of, 106 
elmrltaldb 1 IMA Moiuiiees for. 1 
I 17 Witt* » V * 

:iaawm— ^86 

penooaiqMaste fog.Mtchase of, t8C 
dale at openitfoik oil, 180, wl' 
enceteentof. ist — 135 
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dMoilftble lUM, Mnmiii^ fo r 

amuptum firom wtrictioon 186--141 

cotporaiioiis, in oaae of mniwioe to,lL87« 188 

or cbaritioi, in com of Mmmnoe to, 40 

Ur^enttril, 188, 187 * * 

Scottand, ligand, and oolofiiea, in eaae of^ MO, Ml 
nmranStiea, MllcHoB nod certain eooietiet, in caao of, 1 40 
form of, lS«t laf 
general requiremenia of, 127 
in general, 184 

land, meaning of, In Moitmain and Cliaiitable Ches Actf, 124, 128 
mast take effect in pomessKm, 127, 1 Jb 
reoervations m, effect of, 128 • 

time for making, 180 

Chanty Commimioners, api>eal fiom, cofitB of. d^^ooeta 

enolmont in hooka of, IHS, 18H, 1 19 

• junadiction anti poaera of. Stm juiiadiotion of the 

Chanty CoinmiaaiDneni. 

*' charity achool,** meaning of, 213 

chaitcr, royal, chantable corporatione, cieatod by, 2^0 

court'e juriadietion over chat itieafouiu lid by, 220 
achemcaof chanties established by, 188 
children, cruelty to, gift to prevent, 116 , 

poor, bequests in aid of apprenticing, 110 
clinristers, gift to ruovide, 118 
I'hnaliaDity, gift ror doctrines sub venire of, 12J 
chiuch, conveyance of land for, 189 
expemv^. gift for, 1 1 *1, 114 

tn«Hts for t« pttiaiion and endowment of, liii ll»% 
churchaardeuifi, capacity of, us corpoiate ImmIIcs, 2r>7, 2 
gift to, 113 

rcplat^eniotit of as fruateea, by pariah council, 
chuithyarrl, con\c>anco of lan«t foi, 1 19 
gift for, 1 14 

city cnmpan>, gift for, 117 

gifts for, 114, 115 * 

civil corporations as truatooa, 255, 256 

jurisdiction of court o\i r, 284 
class, chantable trust for benefit of, 148 
** clear annuity etc., interfiretation of gift of, 206 
clergy, gifts for supporting, 112, 118 
clerks, relief of poor, 168, J 10 
coasts, gifts for protecting, 1 15 
college elect lops, 247 — ^250 

l.tnds compulsorily taken, iniOKimont of purchase ninnc\ of, 211 
piincipal of, as tiostee, 258 
colleges, assurances for benefit of, 140 

capacity of certain, as trustees, 256 , 

exemption of certain, from Cbantablc Ttiihts Acts. 217 

jurisdictioii of Chanty Commissioners, *104 
leases of charffy lands by ccitaxn 228 
mortgage of chanty lands by, ^36 
nature of, 382, 283 
support of. 111 

Colonies, sNortHiajii Acte in, ]4\ 
commonwealth, gift for benefit of, 114 
community, cliiuri^ most be for benefit of, 107 
company, appointment of, at trastees, 261 

effect of legistintfcn of charity as, 804 « 

eompenmtioa tor Improyemenla byilsmee of charity lands, 224, 220 
eompfonrtifi ef actions, 818^ 8S2 l 838, 828 

eompnltoiy iwidbase ffom cbatHr tmetees. 218, 319 ^ 

• taking of diaHiy ]ane(e|8|4^iioo Md tavesUfie^ o^mooeys paid on, 

cottt of. Sm costa. 

coodftioii, dmtiiMe gift sitbjeot to^ 171^172 
in eatanance, effect of, 126 
eondltlonal charitable intention, effect oC^ 148 
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OH A K ITT E fi-^4i9ifinu0d. 

conditional gifts, 118, 113, 167, 158 

exolasion of doctrine while conditlea .nnsatlsfleil, 138 

ConnenratiTe princi phis etc., gift to promulgate, J 16 
consideration, effect of, on ansurance, 128,. 130. * ^ 

construction of charitable lieciuest, 153, 154 

powers for appointment of new ^{astecs, 261 
trust, 272 ^ 

contempt of court, by refusal of information etc. to Charity Commissioneia, 305 
• 309 

trustee, 278 

costs of, attachment for. tsosts, 
contentious cases, settlement of scheme In, 165 
convent, gSfts for use of, *i22 
conveyance, form of, 126 
copylioUls, conveyance of, l29 

enfranchisement of, 218, 240 
surrender of, to charitable cor|)oration, 124 
vesting of, in official trustee, 279 
copyholders, gilts for, 115 

cor|iorate bodies, duties on property of, 207, 208 
corporation, charities vested in, 304 

^ dissolved etc., settlement of schemes relating to property of, 186 

' ezemptions from restrictions on holding land by, 137 
investments on real sernritv by, 237 
leases of charity lands by, 226 
option to, to purchase lari<l. 175 
peiitioners may not tic, :i33 
corporations as trustees, 266—259 etc. 

clturcii wardens and overseers as gaust-corporate bodies, 257, 258 
civil, 265. 256 
custtxiian ti-ustces, 259 
eleemosynary, 255 

gift to, as trustee of charitable trust, 169 
guardians, 259 

incumbent and luniseholders, 268, 209 
limited cafiacity of certain, 266 
local education authority, 259 
municipal, costs of. 348 
non-ooi'iKirate liodics. 258 
parsons as ooriKirntious sole, 258 
public trustee, 259 

oor^iorations, charitable. charitable corporations, 
corjis of commissionaires, gift, for, 119 

coiTtipi election of fellows, officers etc., 248 « 

costs, 340 — a.j? etc, 

allowance and disallowance of, out of charity funds, 854, 305 
apportionment of, as between charities, .850 . 

purchasers under compulsory sale, 352 
charge for, on* proceeds of sale. 350 
compulsory taking of ebari^ land, iir^case of, 350-^53 
interest on, 354 

misdescription of charity, occasioned by, 349 
of administration action, 841, 348. 349 
appeals from Charity pommMlonecs, 355 
.w oounty cs^urt, 355 

applloation to Parliament, 845 

under special Act, 358 
aUanhmont for contmnpt, 347 
Attomoy^iOedinl, 340-->a48, 853 
Cbailly OommMononk 342, 848 ^ 

charity trustees, 844-«-848 
« BsIsooDdnet, IttMe of, 345 — 347 

coeapuIsQSy pur cha se of charity lands, 350 — 353 
inquhlos into county hhnrities, 357 
nttt of kin, 349 
official tni8teo»848 

pezsous advising Attoma3f'*^^ctab 842 
proceedings befoic Lord Chancellor as visitor, 358 
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costs — rontimud. * 

of proceediQjg^ in cimat j cxiurta^ 356 
relator, 343, 344 
rerooral of trustees, m% • 
setting aakic lease, 366 
trustees, 344 — 346 * 

unuecMissarjapartjes, 355 
payment erf, out of charity estate, 850 
security Cor, 355 
by relator, 348 

setting aside lease, 366 ^ 

solicitor and client, in various cases, 848, 344 — 347, 343, 366 
taxation of solicitor's, 354 * ^ 

cottages, gift for provHini; particular cstaii! willy 118 
county court, appeals from, costs of. Stt* e<aitS4 
, appoiotineiit of trustees by, 267 

jurificlictioD of, 301, 302 
rouioval of trustees by, 370 
county, gifts for. 114 

court, applications to, requi ring and not requiring consent of Charity Coiuuissioocm, 
310— ari 

for directioTiR, 330 
payment into, by trustees, 828 
court-house, ^ft for building, 115 

courts, jurMiction and fK)weni of. iSss jurisdiction of llm uourta 
creation of charitable trusts, 141 — 143, 170—181 
modes of, 141 — J 43 
requisites of, 1 45 — 149 

amount ascertainable, 148, 149 
application to charity obligatory, 146 — 148 
intention expressed, 145, 146 
rules applicable to, 170—181 
gilts over, 172—174 

subject to conditions, 170 — 172 
limited gifts, 172 • 

perpetuities rule against. 174 — 176 
rcsaUifig trusts, IHO, 181 
surplus income, 176 — 180 
secret trusts, 143, 144 
criminals, gift for paying fines of, 123 
Crown AS visitor, 288, 289 

beneficial clainiK by, 327 

exemption of certain pruperty in ncciipatfon ot, from rates, 211 
jurisdiction of, 2A6, 287 
visitatorial, 340 

cruelty to animals, gift for suppression of, by private players, 118 
children or animals, gift to prevent, 116 
curacy, perpetual, mode of nomination to, 261 
custodian trustees, bodies corpora te acting ns. 259 
cy-pr^^ application gif doctrine ofl 190 — 199 etc. 
anthoriry of trustees, 191, 271 
by statute, 199 « 

cases where doctrine not applicable, 197 — 199 
d^nitlon of 189. 190 * • . 

fauure erf machinery for^haritoble trust, n 93, 194 
misdescription, in case of. 166 
no particular person named, 196 — 197 
objects to be choaen, 190 • 

particular object iUsyal, imnpaeticable etc., 157, Tin, 191, 193 
iubsegnent failure d: purtiAlar purpose, 192, 193 
•urplmi ipiiTainliig afm satisfying prescribed objects, 194, 196 
daat^ of assurer, amataaoe of bttd ote., to be before, 180 
relator, 326 
trustee. 163, 184, 266 
d6litois,tdfofol,106 
deed deposit of; by trustees, 3tS 

unstempbd, as etvidenoe, 9t6, 916 
defaulting trustees^ aooouito agaioet, 277 
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CBAKITIB fl M KH m u S. 

deUiiltii^ tnifltees, Uabllitj of« for iiiterwt, 371^ Sm aU» lumdh of tmalt, 37$ 
4«$aitioDS» 105^134 

of ohftritftble pttrpoMfl, 106 — TiO 

edncatioaal pnrpofles, 110, 111 it 

general eieBtiato, 105 — 107 ^ 

non^oharitable purposef. jSm non-cbaritablc porpoMk 
public purposes. Sefi public purposes. ««■ ^ 

religious purposes, 112 — 1 1 4 ^ 

delegaikm of power to determine object of eharitable trust, 16$ 

, -visiiatoAal power, 289 
direction of court, petition for, 330 
disclaimer of heritable trust or legacj, 157, 169 
discretion gi-ven to trustees, 146, 147, 150, 274 
disputes, reference of certaifi, to Charity Gommissionem, 910 
Dissenters, relief of disabilitlM of, 120, 121 
trusts for, 163 

Disseiiting bodies, election of ministers of. 252 — 254 

institution, establishment of trusts of, by usage. 1 82 
minister, appointment and removal of, 262 — 254 
as trustee, 258 
injunction against, 254 
mandamus for admission of, 254 
distress, domestic, relief of, 108 

on tenant for years to recover rent-cliarge, 203 
doctrines, sifts to promote various, 116, 122, 162 
dogs, gift mr home for lost, 116 

maintenance of, 116 
doles, distribution of, 110 
domestic distress, relief of, 108 

servant^ gift for encouraging, 115 
draft scheme, setUement of, 838 
duties of trustees. dSss trostees. 

dnty, liability of trust property to. Seti liabilities of trust property, 
dwelling house, iirivato, oharitniilo institution in, 183 
casement, gift of, 124 

ecclesiastical corporations, cxchimge of charity Iiinds by, 233 

jurisniction of court over, 384 
lenses of charity lands by, 226 

odiication, amurance of land for society for promotion cif, 140 
anthoritv, local, as corporate trustee, 259 
gifts and trusts for advancing, 107, 110, 111 
place of, appointment of trustees for, 262 
educational charities, powers of Charity Oommissiouers In case of, 880 
presumption against exclusion from, 163 
purposes, application to, of gifts for poor, 196 , 

appointment of trnstees to societiiss for, 363 
trusts, lease of land held on, 231 
election of minister, mode of, 251, 352 
elections, college or hospital, icgnlation of, 247-^350 
eleemoeynaiy charities, presumption against esclusion from, 163 
" religious opinions of trnstees etc. of, Ml 
oorporatlonB as trustees, 385 * 

definition of. 383 

,, enShange of chAritiy lands by, 388 
leasasM ebnrfl^ ]im$s bar, 339 
» irisit4(;:w1id Innser inefajent to all, 287 

•migrsnti, rsitel of poor^ 108 
emisxalien nse^ foe, 138 
endo!iMncAeol% visitora of, 881 
endoermefitl^ dfiliiitlon A 

iHveefmsiiyof oontrilmiions con^itutes, 808 
, sdtabOdnoalMiiJ, Charity Cossmiseloners over^ Iff 

of ohnHthhle ooi^iatlen. 888 

inoostuMMit of motMm paid 021 , 910 
onistaMAt fit ffraiMoe, m 

oaitfln disdsand odHain books of Obari^ Oomnifiiionam. 188, 189 
onrnlmsnt of eopy of mMcnrisl of 
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astikte duty, lift.biiity trust property to, 3^ 906 
evidenoe More visitor, 899, 840 * 

eztrinsie, sdmMo» of, to explain religious tnut, 188 
• • • object of charitable trust, 1 84, 188, 

188 , leo 

unstamp^ deed asf 316, 216 
examlnatioiis for erection to fellowship, 980 
exchanges of obarlty lands, 281 — ^288 

Exchequer, gifts to be applied by Chancellor of, 1 14 • 

executor, effect of renunolatlon of probate by, on charitable trust, 169 
executors, {>er8on to exercise power given to, 274 • 

express powers, appointment of tmstoos under, 261^ 362 
extrinsic evidence, admfsflion of, 164, 165, 169, 160, 163 • • 

failure of machlDery for charitable trust, doctrine in case of. 194 * 

object of charitable trust, general inteutiim observcil in cnee of, ITi.'s 
• 155, 156, 19I-*-i98 

particular charitable purpose, 188, 192 
trustees of charitable trust, 168-^170 
fc« simple^ gift of estate in, without wortls of liniilntioit, 126 
fellows, ekvtKsi, quuliftcalions etc. of, 218 — 250 
matidanius agiiinst, 300 
followMhip, KUp|M>i*t of. 111 

liut of At lomey -General, c<»sts of obtuining, 342 

for petition pieseiiteil in nation, 338 
huising of charity lands on, 226 
following trust property, 200, 201 
lV»rfeiture of oonditional gift to charity, 172, 173 
fellowship, 250 

on alteration of trust, effect of certain alteraltons by sc* heme on pro- 
vision for, 189 

fortifications, gift for providing, 115 
foundation of charitable corporation, 384, 285 
rights of founder, 288 

fraud, effect of, on Statute of Ijimitations, 205 
freeholder, liability of, for rent charge, 201, 2(19 
friendly societies as cusUidiau trustees, 259 

exemption of, from juriisilctloii of Charity CummissJouers. 305 
gifts for, 1 1 9 
to, 110 

powers of, 188 

fuel allotments, exchange of, 888 

funds in court, application for investment of, 881 

future gifts^ 157, 158 

gentlewomen, relief of poor, 108 

gifts over, 172—174, 299 

glebe, oonveyanoc of land for, 139 

grammar schools, visitor of, 291, 293 ' » 

grant. See charitable uses, assurances for* 

guardians as trustees, 289 , 

headstones, gift forflH 

heir-at*law, costs of, in atlmfnlstratlpn sail, 349 
highwaysp ^fts for lepairing, 116 
holy orden as qualification for feUowehij», 249 
homeeffor lady teachers etc.,#opport of, 1 10 <9 
hones, testator*s, gift for maintenance 1 18 
hospital electklni^ rqgulatfon of, 247—250 
** hospital,*’ ineanfn|p of, 214 

hospilids, appHoatioD^^ ^gift fbr charity generally, 198 

fiartial exem^Uott eC, tom mortmain rastrletioits, 137^ 138 
reUhf of inmates Cf^ 108 
• .Sttp|)ort of, 110 

vlsitofs of, 290, 201 » 

M(mU8Mitlon, gift to liistlilitte ini^^ 191 

f Itognl cooditioiif itoxtotde gift 

t ll egp dil y of pitrticnlaf object, in case of, lOt ' , 

imprsetoabfutjT of particular c«h|e^ in case of; l8l 

ImprovcmenU by lemeg eg charity Jabiii^ oompensathm ior, 224, 238 
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Incorporated truBteev, leases of cbarity land by, 230 

puicbose of eite foi charity by, 2.19 
incumbent and householders as a^rporatc tmstees. 25b, 21^2 
iiidednite charitable gifts by will, 147 

ludia, Motmain Acts in, 141 • 

indigent, relief of, 108 — 110 . 

IndlTidfuals, gifts for, 107, 117, 118 * ^ 

information, ordinary action eoiiverierl into, 820 * 

inliabited house duty, liabiiiiy of trnut pr<>)x*ity to, 218, 214 
injunction against breach of *trust, 323 

Disseuttug miniscei, 254 

r improvident mortgage of charity lands, 234 

presentation to bishop of iinpi«>|»eily elected minister. 2*S3 
Inquiries bjrCharity (Commissioners as to managcmf>nt of charity, 30H, 3t>if 
^ court with viear to apportionment of charitable trust, 150 

inspection of list of certihed places of worship, 2-ll> 
parochial chanties, 245 
register of meuioinil of cti.iiilies, 214 
iriHlitiition, gift for some objects of, 105 
iion-esiMteiit etc. gift t<», 191 
insutftcieut trusts, mdierne in case cjf, 181 
intention, ascertainiucnt of donor's, 145. 147, 198 

general charitable, not uitowed to i.id, 153, I5>, 150, 190 
of* founder, observance of, 297. 298 
to benefit particular chanty, taduie of, 158 
interest, liaitiltty of aefaulting trustee for, 278 
ou <*oslM, 354 
legacy, 200 

Interim inveHtnients of charity funds, 241, 248 
investment of chanty funds, — 242 

dividends uu funds paid into eon it, 242 
general rules, 23H 

lu purchase of land or rent-charge, 238, 259 

repairs, impiovements etc. of chanty land 219 
savings banks, 237 
Interim investments, 241, 142 

moneys paid on enfranchisement of cc»p>hold, 2 Id 
to ofBoiai trustees, 240 
under liunds Clausen Act, 240, 211 
on mortgage of real estate, 237, 238 
Ireland, bequests for masses in, 122 

exemption from rates and legacy duty of certain projiei ty and gifts iii 
207, 213 

gift of land for charitable purposes in, 141 

meaning of "chanty " in, 108 ' 

Irvlngites, relief of po<ii, loo 
Jewish religion, gift for advancement of, 114 
Jews, oouit's jurisdiction over charitable trusts of, 295 
gift for restoration of, 128 
relief of disabilities of, 120, 121 
poor, 109 

joint tenants, acceptance of trust by one of, 144 

assqrance by, effect of death of ooe of, withiu vtaf utory yea r, i:io 

i udicial trustees, court cannot appoint, JI68 
nrlBdiotion of Uoafti of fidtioa|*oii, 517^ 318 
« ^ oonrt on petition, 331, 3^ 

Grown, 888, 887 

jortodiotlon oCthe Charity Cumniissionerm 302 — *\\7 etc, 
aocowsts tad inquiries, 273, 808 
action to leocrer proptntj etcn 189, 202^03 
advice to tnulM^ 875, 310 
admlniitratlve^ 810-^14 
aUotbsents, in respect of, 188 

appolBtiaent and lemovaljrf tr es tuus and oitUser^ 287, 888, 170, 31 1, 313 

apportioivnent of coidowMnti of charitieB, 168 

approval of iohedlia 814 

appmval to eale of martty lands, 881-*-888 

ns arhftratora, 810 
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joriadiotiou of the 0harity CkKumisaiunerv — cvHtimtumi. 

Attomey-Oencral, in case of proceediogii bj, 812, 919 
certi6cnte of inoor|M>vation of truKteea, grant of, 317 
chanticii exempt from, 

partly exempt from, H07, 80S 

subject 804 * • 

Gouscut or smictiou (o eertaiii Icaaes of charity lamls, 220 — 231 

compromUice and legal pmueccliuge, 310 — 313 
exchange of land, 232, 233 * 

tiiorigage of ohaHty lands in certain oowm, 2dS, 23S 
originating summons. 386 , 

IHstUiona in certain cases, 333 
sales, mort^ges, purdhases etc., 3i;^,.au 
documents relating to charities, right to oopics of, 809 • 

(Hiucational charities, in respect of, 280 
inquiries, 273. 3c)t> 
inquisitorial, CiUH — 310 
iiiKtitiitioD (»f pri)ce(Hlings, 813 
iiire**tnient of cliarit^' funds, 238—240 
indicia 1,^3 1 4 — 317 
majority of trustees, over 
“ mixc<i ** charities, in case of, 806 — 808 
nature of [>owcrs, 302 • 

nomination of ciiarity, where nature of gift uticie6ned, I9r> 
iion-c<Iuoaf ioiial cfulowriumta and allolmeutH, in casts of, 199 
orders, dis<.‘harge etc. of, 8I<» 

of <uiiifity conrtj*, in lespect of, 301 
parrKdiial charities, in case of. 263. 264 
partition <»£ charity lands, 233. 234 
registrations in Iniul registry, 24 7 
removal of nrtic«:rH, 314 

sale etc. of land asHiircd by will, 133, 135, 136 
Kunclion. S/*r Juriwiiction, con-eiit. 
settlement of hchemes, 185- -187 
Kiibstitution of biHlmps a«i trustees, 817 • 
tax.^tioii of stdieitoiV lull, 354 
iran<tfcr of estate, 314, 315 

under the Itisiiops' TriiHt Substitution Act, 167. Sm aUo Charity Obm* 
missioners. 


jurisdiction of the oairts, 294 — 302 etc. 

Ata of I'arliHiYeMit, in ease of charities regulat'' ! by, 236 

aiq»oiii(tiu'iit of trustees, 26B — 2f»8 

chati tabic cTorpurations, in case of, 288, 284 

county Court t*, 801, 802 

piiforccment of truHis in gi neral, 234, 295 

exchange *'f charity lain], 282 

exclusion by statute, 2118 

execution and variation of trusts, 274, 297, 208 
extent of jurisdiction, 205 
gift over, in CB§e of, 200 * 

gifts and matters not within, 297 
leases, in respect of, 227 • 

manilamus by, against visitor, fellows etc., 900 
mortgage in resficet of, 284, 285 * • . 

m petition, 8H1, 832 * ^ 

partition pf charity estates, 233 
removal of trustees, 268 — 270 
retention of food p^ding inquiry, 298, 299 
royal charter, in ease of cluu'd'*^ founded by. 298 
sale of latKl, 217, 218, 220^ 
tmstf of^Nbneonformist charities^ 298 
jriaitorB, control over, 299, 800 
Jnrfisdlct-hm of the visitor. 282—294 
constitntloD of vfidtor, 288—291 
tielegation of, 289 
l^terai and apecial viaitom, 892 
m case otacoessioiv of new foundation, 292 
endowed schools, 291 
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CIIA KITIEB— 

jurisdiction of the irltitor — eonthmed. 

In OMe of mmmar schools, 2111, 203 
noeipHide, 290, 291 c 

nature and limits of, 287, 288, 291 — 293 
time of TlsitatloDs, 202 

Jarificlictiofl, {nooednre where propertj or trustees hf charitj out of, 182, 183 
knowledge, gift for increasing, 123 

penilcioiis, gift for disseminatinc?, J23 « 

lady teaohers, support of homos lor, 110 
lamp in church, b^fiest for, 122 

land, ap|>Ucatlon of Statute of Frauds to charitable trusts of, 142 
as8urai\ce of. See charitable uses, assurances for. 
assured to charity by will, sale of, 218 

meaning of, in Mortiiiain and Charitable Uses Acts, 124, 12A 
< purchi^ of, by city ward for business purposes, 124 
purchased for public purpose, principle applicable to, MO, 117 
registry, registration in, 246, 247 
sale of, for redemption of lam) lax, 242 
tax, liability of trust prckpcriy to, 214 
redemption of, 242 — 244 
lapse of charitable l^equcst, 156, 157^ 

legacy, application of ep-pree doolritic to, 190 
learning, i^vancement of, 110 
leases of trust profierty, 223--231 
adequacy of rent, 224 
avoidance t>f, 227, 228 
costs of. ASee costs. 

U'nefits to trustees in, improper, 227 

Hoard of Education, consent of, re(|iurc<1 tn erriain cases, 231 
by corporations, 226 

incorporated trustees, 230 
library authorities, universities etc., 228 
majority of trustees, 230 
tender, 226 

Charity Cornmitsloncrs, consent of, required in certain cases, 221>'--231 
coiii|>cn8ation for leasee's iMprovementh, 224, 225 
control of court, 227 
for allotments, 230 
lives, 226 

gotioral (xiwcirs of truBti*es, 223, 224 
length of term, 225 

liimitation Acts, effect of, on time fur tnipeachniciif, 228 
olhefal trustee, where land vosteti in, 229 
on 6nos, 226 

onus of proof that lease licnc6cial in certain casc-s, 227 
parish proi)orty„ 230 
places of miglous worship, 231 
protection of lessees and under«leaseea, 228 
renewal^ covenants for, 225, 226 
with option of purchase etc., 226 
lect ui'ttships, support of, 11 1 

legacy duty, liability of t^u^t properly |«, 2ti6, 207 

legal proceedings, sanction of Charity Coinmissi^mcrs to. 276. 310^312, 321 
liabilities of trust ^property, 205^216 . 
estate duty, 2to, 206 - 

eimCDpUsns from duty la dbM of certain propei-ty, 208 

^cQfme tan, 208-^211 

tnhsibtted house duty, 213, 214 

land 4aac,«ffl4 

togaoy duty, 206, 20T 

lates, tU>^213 

etamip dnig% 216, 216 




SMtnwtaM. 

UbvMXi te, 119. Xl» ^ 

«C ehMUijr by, 93S 

lionpisii te hnld Uaq in wHt w in ln . {(H-ciHkrltableflatponaiQiitoabtala.ia< 
UH^boMt, ctA for proridiiist tIS» n« 
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cfiAiu:TiS8--«»ii«iiiii«dr. 

Limitatioii, at StatuiOB of, to ootioii lo reoovar iaatHiluMVB»-4tn9 

cOaiMdlto jeoiiamllT, jiot, SM 

• « • liaMts of obariUtUe laudn, 

limited fsompany^ appoiniteent of, aa truatee, Sill 

efiecteaf ttgiatrmtion of obarity aa« 104 
gifts to cliaritii^ 271 

literary men, relief of pour uusncoeMiful, 108 

societies, sale it obarity land to, 223 ^ 

literatnre, assurauoe of laiid lor society fi\r promotloii of, 140 
iivery companies as trustees, 25il, 2A8 
livings, gifts to augment, 113 

right of uomination to, 250 
vacant, trust to appoint to, 124 
local education authority as corporate trustees, 

^ locality, failure of gift to Institution in particular, 1U2 
gifts for inhabitants of t«articulur, 114, lift 
I^rd Chancellor. /S 00 Chancellor, Lord, 
lunacy of relator, 825 
trustee, 279 

lunatic's estate, donation in favour of charity out of, 143 
majority of Disputing congregation, election of minister by, 252, 258 
fellows or brethren of corporation, election by, 248 « 
irusCeeSk action by, 313, 329, 330 

election of Dissenting minister by, 252 
exciuinge of charity lands by, 231 
ioascss of charity lands by, 230 
mortgage of charity lau^ by, 235 
partition of charity lamls by, 233 
powers of, in general, 275, 278 
mantlaimis against visitor, fellows eto., 300 

tor admlssioti of duly elected Dissenting ni In inter, 254 
manor. copyholds, 
tiiarslialiing charitable trusts, 152 

masses, ex^usion of doctrine from beguesu for, JU8 

gifts and bequests for, 118, 122 
master, reference to, by court, 337, 338 
mayor as trustee, 258 
meanings. ^Sss definitions, 
mechanics* institute, gift for, 1 19 
meeting-house, gift lor repair etc. of, 113 
memorial of charities, registration of, 244 
merit, relief of poor youtlis of, J08 
mess, gift for librai^ etc. of ofiicers', 1 15 
Methodists, relief of poor, 100 

ministers, appointment and removal of, 247 — 255. Sm appointment and removal 
of ollloers eta 

Dissenting. Se§ DiiseoUiig iniailter. 
gifts for, 109, 164, 165 

misapplication of pzopeity, seberne in case of, 184 

trust money, 271, 272, 276 

misoonduct of trustees, ooeta of aeixm caused by. 5bs eosta 

termfnaUon of DissenUng minister's apiminttnftut for. Dissenting 
minister. • • 

misde^pUott^ef charity, 1^6, 159, 160 
costs ooeeatoned fihs costs, 
misalonarles, gifts for support of, 112 
missionary puiposa, for, 123 

sGKneties^linlaijdctioa over funds of, 306, 807 
mistnhe, honest, t rnsf esgi 275 

^mhBSd^Ghadifeiea, mcajdug^and jnrisdietlon over, 306, SOf 

fMgpuitioosdssB, g^Aoe, ilfi, 123 

mmgr oseofod on land^ 125 

mosMHBflttla. gifts for, 11^112 

astaMdf^,gibfwdort iii m i OBiMam^ 123 

liofMtum, islief of pon^ 

mortgagi* inhsotsHont of dharily foiids cm, 237, 288 

mOftgags of Enmity lands, 235—225 
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CII.A Jif lIKS — eantifnued. 

Mortmain Acts, application of, to placeii other than KnglaiMl, 140 141 
Se 0 aUo Table of 8tatutefi. * 

motiTe In acquinng ueoebsary qualiftcationii for charity, no inquiry an to, I €7 
of donor Immaterial, lOA 

munioipal c«>rporation-i as trusteee, 255. 256, 27S, 284 < 

inuaeunie, gifts for, 115, 1 19 

c land, aMoraiiCi* of, for, 132, 183, 188 f 

mutual benefit societies, gifts for, 119 • 

namoi gift to persons of paiMoular, 118 
National l>ebt, gift to reduce, 114 

purposes, rernis«lon of duty on gifts for, 206 
** needy and deserving,'' relief of ceitain, of p.irticular place, 108 
next of kin, costs of, in administration suit. conts* 
nomination tof kieneficiaiietf of chanty, 166 — 168 
to a living, rigb^ of, 260 

perpetual curacy, mode of, 251 
non-charitable purposes, 117 — 120 
benefit of individuais, 117, ItH 

itiemljers of nshof lut tfUis, 119 
contrary to public (Kilicy, 122, 12.1 
inliM ellaneoUH, 12.1. 124 
inoiiumeiits and tombs, 118, 119 
perpetual iiofi-char I til hlo institiitionM, 110 120 
sapemiiClous uses, 120 —122 
Nonconformist leligions, gift fur, 114 

Noiuvmfoi mists, oouit's iuris«lictioii over charitable trusts of, 205 
trusts for, 164 

notice of certain onlcis by i'harity ComniisMiotic'rs to lie given, .116, •! J 
meeting to elect minister, 262, 25 J 
notices, S4^rvice of, 340 
iiiimaiifse, c-lianty may not lie, 183 
object of ehtiriUible trust, 153 — 168 

amalgiiination etc. of, eiTe<*t of, 160 

conditional ot future gifts, 1*>7, 158 

delegation of power to dotormino, 166 

division of legacy in ease of uiicirtainty as to, 160, 161 

exttinsio evidence of, 1*>I, 15%, 15*», loo 

failuie of, general intention obsorveil in case of, 15.4, 155. 156 
particular puip«»eu* fails with, 15S 
subsequently to cieation of tiusf, 16I 
Illegal or impoiuuble, 1 57 

piimary an<l S(*ooiidi»ry trusts whore oru* ill _'il, 15*4, 159 
instituiiou, gifts for some ot ot»|ei ts of, ]G.> 
misiiosiui.ptiun <if, I5h, lf»o 

noRiiiialiuii of beiieticiaiios 16t»— 108 
(laiJiO I loners and persona receiving parochial relief, 165 
leligiuus. JStie lefigious trusts. 

uncertainty of, general intention observetV in case of, 166, 156 
officers, appointment and removal of. S 90 appoiutinent and icmoval of offi «*rs, e*c 
of corporate body as trustees, 268 
official tiustee as defeotlant, 340 a 

concur fence of. in oonveyanoe of charity lands, 222 
<.*<«ts of. *Swt costs. * 

investment of moneys pi^ ^ 840 

leuso of lands voided iiv« 229 , 

* payment of pureSase<*inoineT umleir compulsory sale tn^ 
powers, duties, and liabilitifMi of, 279 — es| 
registration of, 247 
transfer of stock to. 278 
vesting of land and funds in, )86, 187 
option taeofpQvaiioii to puiohase land, 175 
orders, religious and monastio, gifts for, 122, 128 
oTgauiet o9 ohureh, gift to provide, lt8 
originating sammoes, proceedings by, 822. 886 
orphans and Of phanages, gifta'Ior. 308 — 110, 118 
overdraft et benirby tfustees of omrlty estate, eifect of, 385 
overpejmeat by trustee, 272 

overeaeieas trustees, replaeemeBt of, by parish coancii, 264 
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<rvfineer», cupndtj of, iw ifwmM*corpormt^. ^^ 7 * S5B 
pwlih charcn, «icl( imd p^r fuiid« of, ] lo 
oottncU, capftcitT of. a» tmvtee, Sr»7, 

powem of, to Appointment of to pnroehinl ohnritj, 

• sole of land 03 ^ 2:111 

transfer of pro|>ertj bjr trnstees fa L4»i 
dlTlsion of, appomioiwnent of beqnesU in oaae of« 161, 1S3 
ffifts for, m 
Uiuds, exohange of, 2 HS 

redemption of land tax «>ti, 243 
property, lease of, 280 
relief of poor of, 108 
raral, scheme affecting, 186, 187 
parishioners, gifts for, 166 * 

pniks, public, assurance of land for, IK 3 , 183, 13f 
Parliament, Act of. statute. 

• costs of appliuaiioii to. Se^ costs, 

parochial charities, annual statement 0^*246 

delirery of cx>j»y of nniiiial aeennnts of, 272 
jurisdiction of parish oiumcil over, 2ri4 
tniftees, liability of, for post btviiehes, 278 
parol CTideticc of object of charitable tiust, 166. Spp aUo avkii iiee 
parson as corfioration sole, capacity of, 260 

parsonage, conveyance of land for, 139 * 

gift for refmir of, 113 

particnlar charitable purpose, failure of. 163, 193 

individuals, no charity for beiielic. of, 109 
religion, relief of poor of, 109 
partitions of charity estate. 23.3, 234 
i^ayment inlocoiiri by trustc'Cs, 276, 328 
peiiskiiiing old clerks, 110 

perfietual curates and |>erpetnal curacy, 231. 2.32 
non-charitabie bodies, gifts for, 119. I 2 <> 
trusts, 174 

perpetuities, gifts creating, 119, 120 

rule against, in eoae of charitable trusts, 174 176 

petitions, 330 — 335 

affidavits in support of, 335 

i*ases where application by, 330. 331 

certiOeate for, 3.33, 334 

court's jurisdiction on, 831, 333 

evidence on, 334 

6 at of Attoruey-Ocrieral for, 336 

order on <Jischarge etc. of, 334 

preseiffation of, 332, 333 

proceedings in chambers by, 334 

respondents to, 388, 834 

servloe of, 833 ^ . 

titles of, 385 

under private Acts, 384 • 

special Acts, 8.35 * 

philanthropic purpose, gift for, 123 
pioQs persons, poor, relief of, 108 * 

place of religfoos worship, appoiiitmi^nt of trustee for. 

^ o6rtification*of, 24 ^, 2i6 « 

deemption of, fitni juriisliptien ?f Charitjr Goasmis- 
• sioners, 805 

polftleal pur p os es , use of power by trustees tor. ktfw 
|w>or relations, traits and gifu for, 109, 110, 117, 118 
reltcsf, gifts and beqiaests for— «10, 115, 196 

ffif4 for fdvocatlng ooeleHtast<OAl supremao^ of, 123 
portnJt, gifs for keeping in repaii, 113 
pos% eerrice of notioes hf^ 840 
power of appointment, «t 123 

powsn, discretionary, glirsD to trustees, 146, f47, 160, 274 ^ 
sxptrsM, appointmant of trartoes under, 261, 2ii2 * ' 
of trustees, person to exereiss, 273, 274 
statstery, appoiatnisnt of tmstees under, 262—^266 
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CHAKITUBS— 

pmctioe, S18— 867 « 

aistionik Sm aotioniu 

petitionii. See petition*. 4 

procedure of Tieitor, :i38, HlO 
Hprvicc of notices, 840 * 
settlement of schemes, 887 — 888 
eummouHOi, 886 — 887 

pruymi for repoee oC soul, bequests fur, 123 
preachdrs, gift* for eupportinfp, 112 

preamble of statute of Kliaabeth, im^toriauce of, to-day, 105 

^ objects mentioned in. 108. 107 

PrcMbyteriuB, relief of pocr, 109 

prcjiumpticiii'of rent-charge, from continued payment, 208 
pnticifial of college ae truHtbe, 258 
priuci]>lefi, gifts pi'omulgate certain, 116 
prison charities, establishment of scl^emiw for, 186 
private cliapel, gift for, 118 
charities, 117 

dwelling fiouHC« charitable institution in, 188 
trust, gifts for monument or tomb as, 118, 119 
prises, supjmrt of, 111 

protjate, effect of renunciation of, by executor, on cliari table trust. 169 
professorships, support of, 111 
prohibition by C4)urt against visitor, 299 

promoters of undertaking, costs payable by, on c^unpulsory actpiisition of charity 
land, 850, 851 

property qualification for fellowship, 249 

tax, exemption of certain charities from, 208—211 
protection of trust property, 270 
proxy, voting by, In election of minister, 251 
public libraries, gifts for, 116 

nature, charity must be of, 107 
park, assumnee of laud for, 182, 188, 1 83 
policy, purposes contrary to, 122, 128 
purpof^ 114 — 117 

benefit of sc^ction of public, 116 
^neral public utility, 114 
instances and test of, 116, 117 
trustee, ca|»acity of, as coriKtintion stde. 2ri9 
utility, gift for object of, 128 

puiThase money under X^nds Claus'^s CNuinitlidaf iuVi Act, payment in and out of 
i-ourt of. 219, 220 

of cliJirity land, compulse try, costs SMt costs. ^ 

of land, investment of charity funds in, 238, 289 
purchaser of pnqierty subject to trust, rights etc. of, 200. 201 
^iMM#-corpoTatioiis as trustees, 257 — 259 

Queen Anne's Bounty, Commissioners of, exempt from juriadiotfon of Charity 
Commissioners, 805 

rates, doctrilie not be applied in relief of, 190 

Mt to reduction of, 115, i65, 166 
liability of trust proiicrty to, 211 — 218 
redemption of land tax on parish liuids ont of, 949 
reading rooms, girts to, 116, 116 

real estate, itiHresUnent of dmtpr fmttle on mortgage of, 287, 238 
recoifpmenAff capital oxpendlCfire by trustees of fund, 289, 240 
vsoovery of trust ptopeny, 199^205 
Wui&inlatiaiis, 900 

bonadaitoi of charity lands, ascestainment of, 200 
Charity CkwimiesioBma, proceedings by,#199 
ItOloeruilg trust proper^ 800^ 901 
tAteraston legsoiy, 968 

UsaMfetottSi appiteatioii of OtaiMteB of, 204, S(C> 
rent-<9ianpM, wl— 808 
Mcpnaatton, gfiS to, 188 ^ 

gr&tste, sohemes aflIdMng, 186, 186 
redomptibn of land taac, 648— M4 
friieBenoe to master by oeurt, 88%;866 
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registered disposition, assumnee of land by« 129 
Rcfl^trmr-Qeneral, jatMletioO of, over places of n^igiouH worsbipi 2iB 
registmtkm of memorials of oharttiea^ 244'-*^47 
offioial tmatM as prof>rietor. 300 
ielatjon% poor, trasts and gifts foSr 109, 1 10( 1 17, IXS 
relator, oosta of. iSss costa 

f nnctlons of, 822—925 * 

religion, ebaritj far benefit of particular, extension of, 27 1, 278 
gift for doctrines aabTersiTe of, 128 
gifts and tmsta tor advancing, 107, 112 * 

powers of oompanios formed to promote, 1 HR 
qualification for certain de^es, offices etc. by, 249 
of trustee by, 260 

relief of poor of particular, 109 • 

removal of trustee on ground of. 269, 270 
religious and monastic orders, gifts for, 122, 128 * 

• communities, gifts to and for, 110, 117 

purposes, np|K>intmeiit of trustees to soriotkm for. 262 

assurance of land to iicrHons associated for, 1 10 
gifts for, 112 — 114 
religious tnisf|i, 162 — 165 

mlinission of evidence to explain, 16H 
Dissenters, ascertainment of trusts of, 16B, 164 
particular doctrines, gift in favour of, 162 
Jiresumptions in case of, 162 
reimratjon and ondovcriiciit of church, 164, I6H 
Unman Catholics, ascertainment of trasls of, 164 
rcIigKiijM worship, place of, apixuutmcnt of trustee to, 262 
certification of, 24.*!, 246 
estabhshniciit (»f schetnes relict trig to, 1R6 
exempt from jurisdiction of ('harity (ViintiiisshmrrM 
805 

Icaw's of. under schemes, 281 
tnoval of Dissenting minister, 25.2, 254 

officers, jiirisfiietion of Charity Commissioners over, 314 
trustees, 26R — 270 • 

n*nt, effect of payment of, on StatuIcK of Limitations, 20* 
or reot-cnarge, reservation of, in assurance, 12R, 129 
Tcnt-chargc, at'count for, by owner of land charged, 270, 271 
lioloiiging to chanty, sale of, 222 
investment of elinrity funds in purch.i'-o of, 2'iR 
practice in actions an to exiatence of, 
presumption of charitable trofft from i< nipt of, 184 
pmvliase of land siji>jcct to charitable, 201 
• re<jovcry of, 201 — 208 
Mlc of, 222 

repair of parsemafre, gift for, 118 

rctxMHs of souls, b^utfsts for tiraycis for, 122 

ri pugnant condition, charitsblc gift subj(tet*to, 171 

It- nervations in assumnec, effect of, 128 • 

i* Hidenoe, qualification as trusted by, 260 

if*Milting trust, application of doctrine of, to charitable trusts, 180, ISl, 195 
luicrition of fund fmndlng inquiry bv court, 2UR, 299 

piO|icrty by trustees, 270 *• 

reves|fcinaTy gifts, 127, 128 * • • 

mtierisst in lakicf, devise of, to cbfirity, 18f 
reverter danse In oonv^ance of land on charitable trust, effect of, 17fl^ 
revesting of land In trustees from official trustee^ 280 
revocation of assnimoe^ 128, 172 

charitable trust, US ' 
fionuui <^thobc bishop as trust^ 258 

• cb«dtiea,mK»tlonment of, 199, 815 

emib iuriadictiOD over, 296 • 

esiabihtalke&t of trusts of, by fisugs, 164, 192 
purposes, gift for« 128 * 

leVkUmp giftfiorsdismtieemcfit of. 111 
CkthoUes, tdier of dlsshaitiss of, 120. 121 
Ib’yal charts, ohiirltalde eot$mrmiJhtu erc^-iM by, 28fi 
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CHA RlTl'ES—continned. 

Royal charier, court^s jurtfldiction orar charities founded by, 2iKi 
schemes of chant»*es establistked by. Ihtt 
Humane Society, for, 116 
Literary Society, gift for. Ill ^ 

Society, gift for, 111 
mimi.parisU, scheme alfectlifg. 186, 187 
Mile of land derfsed by will, 163 — 135 
sales of trust property. 816 — 223 

Board of Education, under authoiity of, 28S 
by *chari table corporation .217 
order of court. 21 7. 220 
parish council, 223 
tri^tees. 21G, 212 •* 

. Chariiy^Conimissioiiers. nnder authority of, 221, 222 
coiupulHory, 218, 219 ** 

payment of purchase money in case of, 219. 220 
concurrence of uiHoial truatoe. 222 
rcnt-cliur)if€iH, 222 

sanction rec)uirecl in certain cases, 218 
to literary and 8<*>ietitl6c societies. 223 

Havings bankH. exemption of, from jurisdiction of Charity ConimitMioner^, 303 
investment of charity funds iu, 237 
schemes. 18? — 189 etc. 

alteration of, 187 — 189 

(Charity ConimisHioners, uii<ier direclion or n|iproval of, 1S2- JUs 
estaidislied iiisi itutious, no scheme for legacy to, I8l. lb*> 

** legally established." meaning ot\ 220 
nt'ceshi ty for, 183. 184 
object of, 1H2 

|K>wcr8 of court in lieu of direction for, 182, l.'<3 
settlement of. by Bctard of Kducatitm. 187 

f'harily OommisMoners, 185—187 
court, 185 

procedure in, 337 — 339 
where trustees have discretion. 181 
scholars, applicaltoii to, of gifts for poor, 196 
sch<»lnrshi|iB, support of. 111 
school. gmmniRr, visitor of, 291. 293 
schooi-houso. appoinrment of trustees for. 262 

for elcnumlary 8chcK>l, assurance of land for. i:t‘.» 
schoifImaHlers, appt>iiitnient, I'Kmition, and lenioval of, 2ri,> 
feK^hools, application to, of gift for charity gcueraily. J96 
gift for. 111, 114 

science, assitnmce of land for stn^icty for promotion of, 140 
gifts fur advancement of. 111 
|N« Wei'S of coinimnieH formed to promote. 138 
Rcieiitihc scKdeiies. sale of charity land to. 223 
s^coiland, bequest for purchase; of land in, 140, 141 

meaning pf ** charitable ptir|>oscs ’* etc. in, lOu 
nwta coast, gifts for protecting. 115 

seal, lease by obaritabie corporations to be iiiub*r, 226 

Heaivlu^s of register of meiDorials of charUi«M, 2l« 

secret triist. 143. '144 

Mxdion of pitVllc, gifts for benefit 

security foiaoosts by relator, 3<{| *■ . 

* of appeal tram Charity Commlssiouers, 335 

jja'iliMmi, gift for advocating, 123 
soquestrationusnlnat defaulting corporation. 2^9 
servMts. good domestio. gift for encotaoiging. 115 
iieUerdf pooTi 1U6 ^ 

■errloe of ootioes. 340 

settliig aijUacottvsyaiiceete. oonstMUUng breach of trust, 200 
settlement of eohmaas. dhssQhMiea 
shpoting, gift for teaching. 113 ^ 
siw funds of yaiish o^uveh. 1 10 

sign manual, question as to Oroatf s rt|^ to appoiiit under, 327 
site for charity. Investmetit of ebafity%iiicls In pnvcAiaee of. 233 
soclallsia, gifrs to promulgate, 113 
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of ptamm as, 256 

tbs public tnfstoe as, 350 
Solicitor-OcDeral as plainUll, 919, Sf0 «7«s Aftornex-Qsiianu* 
solicitor, taxation of costs of. ^Sbs costs. 
aoup-kitobcAM^ sanport of, 110 * * 

sport, for, 123 • 

springing use, gift to bbarif j bgr waj of, 173 * 

stamp duty, liability 0b, of instruments relating to trust property, S15, 310 
statue of testator, gift for, 119 • 

statute, alteration of schemes osiablished by, 137, 188 

court's jurisdiction over nharitios regulatotJ bjr, 20Q 
czcliinioii of oourt*8 jurisdiction by, 230 
of Klienbetb, preamble of, 105 — 107 • 

Litiiitalions. Limitaiioti. 
slatutoiy imwcm, appointtoent of trusiocs under, 263 — 266 
stock in public funds, aasurance of, for pnrebase of land, time for, ISO 
• transfer of, jurisdiotion at CSiarity Ooinmissionen over, 814 
to official trustees, 275, 281 
subject-matter of trust. Sm trust property, 
subsidiary purpose, failure of, 192 

sttocession duty, liabilfty of trust property to, 206, 207 
summonses, 836 — 3:i7 
appeal from, 336 
originating, 336, 337 
service of, 337 

superstitious uses and purposes, 12CI>-122 
surname, gifts to persons of particular, 118 
surplus income, 176 — 180, 194, 195 
taxes, gift for relief of, 114 
tenants, gifts for, 117 

for years, liability of, for rent charge to charity trustees, 202 * 
in txunmon, acoeptanoe of trust by one of, 144 

assurance by, effect on, of death of one, ISO 
tender, lease of charity lands by, 226 
theological qualiOcatlons for certain offices, 249 
tomb, bequest of residue after Invalid bequest foi^re|>air of, 149 
gift for, 118, 119 
town, gifts for, 114, 116 

relief of poor of, 100 
trade union, gift for, 119 
tradesmen, relief of poor, 108 

transfer of stock, jurisdJ^ion of Charity Oommisslcnez:* over, 314 
to offlefid trustees, 276, 381 
trust, construction of, 273 

enforcement of, 294, 395 
mode of executing, 397, 298 
not essential to charity, 186 
private, gift for monument or tomb as, 168, 119 
trost property, 119 — 247 
exchanges, 231—233 

inTestmont. Sim ki vestment of charity funds, 
leases. Ass leases of trust property. 

liabilities, duties, taxes etc. liabilities of trust property, 
mortgages, 334 — ^330 • 

paitMons, 838, 834 » * ^ 

recovery, dhs recsovery of trust property, 
redemptloa of land tax, 842 — ^344 
legfstraticB, 844—347 . 

retentSon and prottotlODv 370 ^ 

nalee. 3m sales of tmst ptopesty. 
trnstees. 3B0-S-38I etc. 

aooouuts, liabill^ in ssre s et of, 273, 277 
»ael3ofis by and #»8, 370, 339, 330 

agent of, sd mi n fi t rs ti o ii of obaritj by, 270 
appointment of. dhseqipeintnieiit of trustoes, 
wniifaiiris sf Chert^CoiOttfarttgiem to, 376 
bieoeh ef trust by, 371, 373 
OBfttsnipt sC estft by , 373 


OIUJtlTISS— ctMifinttsd. 
r sole ct»pccst|on..capsci^ 
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CHAitlTlRM- MntinMMl. 

tjrustC€8, corporati<»i« as. ifee cvr|iufatioiui aa lriistce«^ 
coats of« See costs. ^ 

ctfrprit application of trost by, must be authorised, 11^1, S/i 
i&ith orteUure of, 168--170, 1S;I, 206k 
- dutios of ordinary, 270 — 27;l 
^ exercise of discretionary powets by, 274 ^ 

honest mistake by, 270 , 

infancy of, proceedings in case of, 279 
lease of charity lands by. See leases of trust property, 
liability of ordinary, 276 — ^279 
lunacy of, proceedings in case of, 279 
niajority of, powers of, 230, 275, 276 
ynisconauot of,'^OBts of action caused by, 346, 347 
. uificial, powers, duties, and liabilities of, 279—281 

reglstratton of, 247 
over-payment by, 272 
payment into court by, 275, 328 
powers of ordinary, 273 — 276 

person to exercise, 273, 274 
quorum of, 276 
removal of, 266 — 270 
rent-charge, recovery of, by, 203 
so tent ion and protection of property by, 270 
selection of inaividoala as beneficiaries by, 117 
sale of charity lands by, 216 

severance of defence by one of, effect of on costs, 346 
substitution of bishops as. 817 
trusts, variation of, 296. See aUo charitable trusts, 
uncertainty, bequest void for, 124, 146, 149 

of object of charitable trust, general intention observed In case of 
165, 156 

underlesseea of charity lands, protection of, 228 
unendowed charities, 304 

unincorporate bodies, duties on property of, 207, 208 
Unitarians, gifts for, 121 

relief of poor, 109 

universities, assurances for benefit of certain, 140 

exemption of certain, from jurisdiction of Charity CommissiozierB, 30 

Charitable Trusts Acts, 247 

lands of, compulsorily taken, investment Of piirchase- money of, 241 
leases of chaiity lands by certain, 226 
mortgage of charity lancfs by, 236 
nssge, election of Dissenting minister in accordance with, 253 
evidence from, of object of charitable trust, 154, 155 
presumption of oharl table trust from, 181, 182 
uses, charitable. See charitable uses. 

vacancies in bodies of trustees, filling up of, by Court, 266, 267 

variation of trusts, 298 

vegetarian societies, gifts for, 116 

vesting of land in official trustee in certain cases, 279 

eflec41 of, 280 

property in new trustees, 261 — 268 

« jurisdiction of Charity Commissioners over, 314, 816 
vestry, transfer ftom, to parish oougnUt of certain powers of aimdnting trustees, 264 
veterinamr ooUsge, gift to s ri la bli s b , 116 ^ 

veaatioiis ptooeedinip, odsts of, 854, 865 
v4oar, eoastraotlon of gift to^ 165 

sleoMOB el, by parisbioiMrs, 251 
viUage, gitti for, 114, 115 
vliilori aotka agaigs^ 800, SOI • 

appointiBent sad resaoval of, 269, 290 
^oontidl of court over, SMWlOO 
jur i s dtq tJkm of. 8hs jirailhtion of the vlsRor. 
praoednic d, 888, 840 

^untary oouMlHOionak etc. maliitilaed by, oaeseptUm el from jutfa* 

detkmof Ohaa%4S6iipl|priom8% 141, OMt, 806. 868 
oonveyauQs, effsot lu^ of subsetueat coiKseyafem Isa value, 187 
volaacesr .corps, gift foa, 115 
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OHJAmKE— oMtiMMj: 

' wiud oC iwriHh» gifts for, f 14 
water, gttU for proTidmg, 115 

widowe and orphans of certain genions or places, relief off 105, 100 
will, ascertainment of charitable intention in, 145, 147 
atsozmnee by, 135—^156 
land, lai— 135 a « 

personal esisae for purchase of land, 130 
costs of action to oonstme, 343, 849 
exercise of trtistee*s discretion bj, 375 
witnesses, necessity for, on assurance, 129 
workikouse, gift for building, 115 

relief of inmates of, 108 

working elasses, assurance for dwellings for, 139 
girls, support, of homes for. 110 
writing, necessity for, in creation of certain trusts, lls 


:H0SKS in action, 359—403 

absolute assignments under Judicature Act. 8m Judicature Act, assignments 
under. 

action, assignment of right of, 402, 403 

by equitable assignee, necessary |iarties to, H91, 392 
right of, for breach of contract or tori, 364 
administration bonds, assignment of, 803 * 

alimony, assignment of, 402 
annuities, 363 

assent of debtor to equitable assignment not necessary, 380 
assignment, choses in action not capable of, 400 — 403 
general power of, 865 
modes of, 360 
assignments, 365—899 

by and to the Crown, 997, 898 
law merchant, 897 
operation of law, 399 
equitable. Se^t equitable assignments, 
executed abroad, 3G6 • 

under Judicature Aef , 1873. Sea Judicature Act, assignments under# 
particular statutes. See statutes, assignments under particular, 
assignor in case of equitable assignment, necessity of joining, in action, 391, 392 
attachment of debt, 399 

attorney, power of, effect of, ou absolute assignment, 370 
author and publisher, assignment of contract between, 4 03 
bail bonds, assignment of, 393 
balance at bank, assignment of, 868 
of debt* assignment of, 868 
banker's deposit receipt, equitable assignment of, 378 
bankruptcy, assignment by, 399 

petition by asslffnee under Judicature Act, 878 
equitable assignee, 393 

trustee in, appropriation by, of pensions etc., 402 
bill of exchange, assignment of, 394 * 

drawn on debtor not equitable assignment 378 
lading, 884, »16 

bond, anignee oi Told or Toldable, 387 

aas^ment of hf statute, 893 « ‘ 

under Compsnies Clauses itot, aa^gnment A, 894 
book, assignment of oqpyright In, 895, 896 
call on sham, aat-off 888 

nC, not within JudiMtuz* i&et, 870 

ehn,M» tmigatt id,pm tnm OqoitA Ml 
•Mtcraaent w, 171 
. at, M* 

paaraMBt at daibt hf, notion of oaticunent ,f tor, 87f 
elowHWntliin.lH~W8 


com f tiy, 8«Hi8 ie at wcnifH ei i nwod 

flrtknn^ «r Item ia, Sa.1wiib 194, 808 

inliqniilotion. MticonMatoldobt oertHied 4ut faMh, m, 988 

noUoe at oorignmyot to^ 971, 998 ‘ . 
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CHOBB3 IN ACl'lON— 

company, set off of call by, 387 * 

conditional assignment, 370 

constructive notice to assignee of prior assignment, effect of, 980 
contract, assigutncni of benefit under, 3C9, 990 

breach of, assigiguc^nt of right to sue for damages for, 309 
personal, assignment of, 403 
copyhold finc»i,'90H • 

€:apy rights, 304, 390 

corpcmition sole, effect of death on cdiose iu action of, 399 
court, fund iu, 303 

• stop oidi'i* on, 384 

pay men I. into, bjj^dcbf^n*, 374 
cove.fiaii<aoin leases, iiHsigniueut of, 397 
f-iowri, assign menta iiy e»id to, 397, 398 
dniuages, assigiimeiit of right to, 403 
date of aHsiguiiieut, wrong statement of in notice, 372 
death, ussigntiK^nt by, 399 

notice after aasjgiioi**s or assignee’s, 372, 382 
delKiiiturcs an<l <lelK^nture stor'k os ehoses iu action, 383 
aHsigumeiit of, 378, 387, 394 
debtor, notice ti>. Sea notice etc. 

protection of. in case of assignment under Judicature Act, 374 
dcvits, as 'helioses iu action, 382, 363 

assignments of, within Judicature Act, 368, 369 
tlot^osit receipt, banker's, et|uitable assigninent of, 378 
cliseharge, power of asHigiicc to give, 373, 393 
dividends, 363 

dramatic works, assignment of copyright in, 395 
Kast India bonds, assignment of, 393 
elegit by assignee under Jmlicatiire Act, 373 
engravings, assigiimeiit of copy tight in, 396 
entry into lainl, light of, 363 

on teneuiciits, assignment of right of, 396, 3S7 
enumeration of, 362 — 366 
equitable, 362 

equitable assignments, 374 — 393 

comronniCfiticm of, to assignee, 370 

effect of, 891—393 

future debts, 375, 376 

history of, 374, 376 

■lode and form of, 375 

mortgugo of trust furula, 393 

notice of. See notice of equitable assignment, 

necessary parties to, 391, 392 

payment after notice of, 392, 393 

stamp on, 879 

subject to equities. See equities, cqiri table assignment subject ta 
tXBiisaotjons constituting, 376— 378 

not constituting, 378, 879 
valid discharge in case of, 393 * <i 

voluntary, 376 

cNiluities, assi^inent under Judicature Act, subject to, 374 
equities, e<|aitable assignment subj^t to, 386 — 391 
bom^, debentures otc.^ case of, 387 
» bamenaome oontroot in case of, 390 
^ inquiries and Information, duty as to, 386 

Intermediate assignor, not subject to equities against, 388 
mortgage debt, in case of, 889, 890 
negoUime insl^ment, exception in .case of, 39 a 
r^ease of equities by debtor, 390 
•et-off, 887, 888 

ti-ust funds, in esase of, 383» 389 
equity of redemption, assignment of, 869 
examples 362—365 
exchequer fund, S&S 
execution by judgment eredltoar, 299 
. expectancy, equitable aasignment of, 370 
J8.ya., writ of, by assignee under Judicature Act, 373 
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CHOBXS IN ACTION— 

flnaB, copyhold, 363 • , . 

foioign country, Msisnunent ezecutea in, 3b6 « 
forfeiture, right of rdief 365 

form of aeBignment within JudiGeituae Act, 371 

fund in Court, stop order on, effect of, H84 . * ^ aro 

further assurance, effect ol^Tlng oorenazit for. on nature of assignment. 870 
future debt, assignmmit of, 368, 376, 876 

part of, 370 ^ 

garnishee order, not equitable assignment, 378 

proofings by assignee under Judicature Act, J73 
Ooremment stock, assignment of, 394 
incapable of assignment, 400 — 403 ^ 

indemnity, right of, 865 

insurance, fire, assignment of policy 4<»^ , 

intermediate assignor, aswignec not liable to equities against. 
interpleader by debtor, 374, 393 
Judicature Act, assignments under, 

assignments within the Act. 370—373 

choscs within the Act, 363, 369 

conditions of, 367 

effect of, 367, 373, 374 

notice of, 372, 373 

protection of debtor, 374 

remtflies of assignee, 373 

subject to cepaities, 874 

jiidginent debt, assignment of, 363 a # ora 

^ summons by asKigneo under Jiidienfni“e Art, 373 

joint interest in, effect of ileath on, 399 

land, tiolice of assignment of e«iiiifAblc interests in. 386 
law, assignments by opemlion of, 399 
law mcrcbarit, assignments by, 397 
leases, assignmentn of covenants in, 3J7 
legacy, as chose in action, 364 

liability of assignee of, 389 • 

leual 362 

licence to take possession of chattels as chose in action, 3li5 

assignmeiii of, 4o2 

lien of solicitor on policy not lost by omission to give notice to company, 3S6 
on shares, company's, effect of notice of charge on, 387 
litigation, assignment of right of, 402, 403 
loan, assignment of benefit of contract for, 369, 878# 3. . 
local loan deljcnlures, assignment of, 394 

lunatic, morfgnge of allowance to committee of, wot permitted, 402 
maintenance, assignment of, 
marine policies, assignment of# 39.» 
marriage, former assignment by, oJ9 

meaning of, 360, 361 • 

misfeasance, claims fo|, 364 • 

moriieage as absolute assignment, 871 

debt as chose in action, 362 • ^ 

assignment of, 389, 390 
of trust funds, paymeuta by iriiotces 

■nnrtiraffcs under Compaiiiea Clkusca Act, aasigiffncni of# j m n* 

mutuS*cr^t, set-off avalUblc against assignor by reason of, not rfvadabU 

naiM*5?a«dgnor, necosafty to sue in, in certain cases, 391, 392 i 
negotiable instrument as choM In ^lion, 863 

amOguae of. Tree from equities, 391 
• , • nayment of debt by, notice of assignment after, 373 
new trustees, effect of appointment of, on notice of equitable assignment lo old 

trustees, 383 , 

not <Ssp»We of assignment, ^00^03 
nniic^f assignment under Judicature Act,3«Sf ^<9 
notice of equitable assigninen^379— 836 
after death dl assignee, 882 
as agatnit debtor, 3S0 
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Cr'/OSES IN ACTION— 

notice of equitable assignment— 

as between assignor and soignee, 879 
form of. 881, 882 

Impossibllitj of, 384 ^ 

land, equitable interest in, in case of, 388 
, of fund in Court, 384 ' 

' payment to assignor by debtor before, 380 
person to whom given, 882, 383 
priority of snt>seqaent assi^ee giving, 380, 381 
simultaneous, by vaiions assignees, 881 
solicitor’s lien on policy not lost by omission to givc; 388 
stateiheniB by trustees as to receipt of, 885 
stock or shares, in case of certain, 384, 885 
to coitipany, 885 
to solicitor, 385 

trustee iu l>ankruptcy, position of, with regard to, 381 
where assignee has notice of prior assignment, 380 
several trustees, 383, 384 
object of assignment, effect of, 371 

oflicers. public, appropriations of pensions etc. of, by trustee in bankruptcy, 403 
assignment of pensions etc. of, 400, 401 
operation of law, assignment by, 399 
paintings, assignment of copyright in, 398 
partnership, share in, 364 
patents and patent rights, 363, 396, 403 
pauper, chose in action of, 399 

payment by debtor after notice of assignment, 393, 393 
before notice of assignment, 3b0 
into court, 374 

pensions, 363 

of public officers, 400 — 402 
l>ersonal contract, asaigntnciU of, 403 

quiiliflcation, assign incut of contract involving, 370 
(,«eUtion by assigpiee under Judicature Act, 373 
e<iaitabl6 assignee, 392 
policies of assurance, assignment of, 895, 403 
power of attorney, effect of giving, on nature of assignment, 370 
presentation to church, right of, 364 

priority of subsequent assignee giving notice of equitable assignment, 380 
promissory note, assignee m, free from equities, 391 
assignment of, 394 

public oOicers, appropriation of pcaaioQB etc. of, by trustee in bankruptcy, 403 
assignment of pensions etc. of, 400, 401 
policy, certain cheses in action not assignable by reason of, 400 
reassignment of, *878 
receiver, appointment of, 399 
re-entry, right of, 365 

registration in Yorkshire registry, effect of» on priority of incumbrancers, 386 
of certain assignments of copyright, necessity for, 896 
remedies of assignee under Judicature Art, 878 
rent, as chose in action, 3G3 ^ 

assigniaeui of, 3i»8 
replevin bondsf assignment of, 393 

ri^quest for payment, not ossignniicpt'uinlcr Judicat nre Act, 371 
ret irsment of trustees with sotiee of equitabh. assignment, effect ot^SSB 
saiartes of public officei's, appropriation of, by trustee In bimkruptcy, 4u2 
< assignment of, 400, 4U1 

seal, effect ^f assignment under, 871 
oeeurity, assignment expressed to be by way of, 370 
Issued by company, assignee of, 887 
oct-olf. debtor*! right to avail himself against assignee, 387, 588 
seveFavtrvMtees, notice of equitable assignment to^ 883 
shares as ehbses in action, 868 

assignment of, equitable, 885 

«* < mode of notice of. in certain cases, 384 

not withia Jndicatare Aet^ 86^, 370 
under Companies Act, 384, 385 
effect of notice vha*ge on company** lien, 387 
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0BO8XS IN ACTION— 

nlloitor, MBlgnmeDt o(*kiiionDt of UU of «06to, bafora ddiverx, 8S8 

U«n of, on polkw not loot omiaskA to gtoo aotioe to oompoa/, 8M 
notice of eqaitmble Mlgnmeiit to» 885 
stamp on assignment, 872, 87v • • 

statutes, assignments under particular, 823 — 327 • 
bills of exchange eto^ 825 
lading, 226 
bonds, 898 
copyright, 895, 898 
coTenants in leases, 397 
Government stock, 894 

local loan debentures, 394 ^ 

marine policies, 395 

mortgages etc., unticr OompanieR Clauses Act,»H24 
patents, 398 

« }>oUcic8 of assuninoe. 395 

right of entry on tenements etc., 398, 397 
shares in companies, 394, 395 
stock. Sfe shares. 

stop order on fujid In court, effect of, 384 
subject to equities. equities. 

suljsequent assignee giving notice of equitable assignment, priority of, 380 
tithes, 363 

title deeds, right to property in, .385 

tort, assignment of r^hi to sue for damages for, 389 

trust as chose in action, 384 

fund, liabilities of assignee of, 388, 389 
in favour of assignor, effect of, 370 

trustee in bankruptcy, and equitable assignee, priority as between, 37ii, 331 
apnroprlatioD of pensions etc. by, 403 
trustees, notice of equitable assignment where several, 383 
verbal equitable assignment, 375 
voluntary assignment, 371. 374. 378 
will, assignment of share due under, 389 

transfer by, 368 • 

winding-up petition by assignee under Judicature Act, 373 
equitable assignee, 392 

CLUBS, 405—488 

account, annual, of property of club for purposes of 429 
actions by aud against, 426, 427 
action by and against members,' 423 

for administration of assets of club, 437 
wrongful expulsion, 417 
administration of assets of club, 437 
admission of members, 414 
agency of committee, 420—423 * 

alteration of objects, 406 

rules, 413, 414 

articles of association s>f incorporaidd club, 408 
authority of committee, 420 — 422 

warranty of, by agents, 424* 
l^Hccarat at club, 486 

beilingAl*® • 

bond /m, club not carrier] on. Si>e pretended efubi 
borrowing powers, 427 
liye-laws, 413 

cards, games of, at cltA>, 480 
classification, 406 — 41 1 
inoorpempted, 408, 402 
BcmteS’, 40S, 407 
praptiaCary, 407, 408 
shop, 410,411 
woTKlng men's, 409, 410 
club property^ laxctsny or enbexsleiiie&t of, 407 
cterb to }ttrticet| duty of, respecting rsgisiration, 439 
committee, authority of, 420^429 
indemnity of, 420 
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CLUBS — teniinued, 

oommittee, liabilitj of members for torts of* 425 
ben of, 420 

personal liability of, on contracts, 423, 424 
powers of, 418 

^Mosi-jadicial position of, 416 
quorum of, 419 

ratification of acts of, 422 * 

committee-room, use of club premises where intoxicants sold for, 434 
Gommen gaming house, club as, 435, 436 
company, formation into, 408, 409 

compulsoiy membership, enfoi'cement of, by employers. 410 
conduct injurious to club, expulsion for, 416 
copy of rules for members, 411, 412 
cdostitution, 411 — 420 

admission, resignation, and expulsion of members. See members, admission 
etc. of. 

entrance fees and subscriptions, 418 
management, 418 — 420 
rules. See rules. 

contract, liabilities of agents on, 423 — 426 

members on, 421 — 423, 425 
contribution, memliers* rieht of, 428 
credit, authority of ofllciaTs to pIc<igG, 421, 422 
criminal liability of members, 407 
dclienturcs, registration of, 427, 428 
<lcfencG, opportunity of, before expulsion, 415, 416 
deOnition, 406 

dice, games with, at club, 486 
dissolution, 437, 438 

drunketiiiess, striking off register club whore frequent, 433 
duty on club property, 428, 429 
election of nictnl^rs, 414 

purposes, use of club premises for, 434, 435 
embezzlement of club property, 407 
entrance foes, 418 
entry by police, 434, 430, 437 
expulsion, 415 — 418 

opportunity of defence before, 415, 418 
wrongful, 417 
fees, entrance, 418 

friendly society, registration of working men’s club as, 409. 410 
gain, club not for purpose of, 406 

proprietary club carried on for, 407 
gaming, 43.j — 437 

TOOds supplied to, liability for, 420 — 422 
holding out, liability of committee for, 424 
illegal sales of liquor, striking club off register for, 433 
incorporated club, action against, 426 

' alteration of rules of, 
constitution of, 408 
contracts on behalf of, 425 
dissolution and winding up of, 438 
liabilities of members, 408 
xegistratiqia of, f09 ^ 

^ sale of liquor in, 431 

wrongful expiilsiou from, 417 
proprleUftty clulis, 409 
indemnity df trustees and oommittee, 420 
» injunctioii against expulsion, 417 

inlnrious to club, expulsion for conduct which is, 416 

inquiry^ need for, before expulsion in certain cases, 415 

interem of members in dub property, 406, 407 

internal airangementa. exmstitution. 

intoxicating liquors, sale of. See sale of intoxicating liquoia 

iostice, natural, ob&rTanca before expulsion, 416 

fciiHhL See elassifkation, 

laioeuy €>f club property, 407 

Licensing Acts, application of, 429 — 431 
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CI/UB8— -MieifiiiMi. 

lien of trmtoes and ooAinSttee* 430 

** limitadi** regJstratioD of inoorpcirated dub Witboot the word, 403 
llquora, intoxicating, sale of* ^ m§ sale of Intoxicating liquon. 
management in general^ 418<— 480 • 

of membera* clnba, 407 • 

pTOprietaej olnbs, 408 • 

medtngs for eleetioS purpoaeB, nae of dab premises where IntoxioanU sold f or« 484 
members^ admission, resignation, and expulsion of, 414^^18 
electi(»n and admission, 414 
expulsion, 415 — 418 

opportunity of defence, before, 416, 418 
wrongful, 417 
resignation, 414, 415 
criminal liability of, 407 • 

interest of, in club property, 406, 407 
• liability of, for torta of eontmittee or servant, 435 

on contracts, 421 — 423 
mutual rights and duties of, 407 
of incorporated club, liabilities of, 408 

• mutual relations of, 408, 409 

members* clubs, alteration of mlea of, 412 

constitution and management of, 406, 407 
sale of liquor in, 429, 430 
wrongful expulsion from, 417 
memorandum of incorporated dub, 408 
natural iustice, observance of, before expulsion, 418 
notice of proposed alteration of rules, 413 
notices, service of, 414 
objects of, 406 

change of, 418 

opportunity of defence before expulsion, 415, 416 
partnership, club not a, 406, 420 
police, entry by, 434, 436, 437 

(Hilitical club, permanent, use of, as committee room, 434 
prctendec^, dub, application of Licensing Acts fo, 430 
betting in, 435 

profit, dub not for purpose of, 406 

proprietary dub carried on for, 407 
property of club, alienation of, 407 

char^ on, for money borrowed, 427 
division of, on dissolution, 437 
duty on, 428, 429 
interest of memlirrs in, 406, 407 
* vesting of, ill trusteciH in certain cases. 418 
proprietary clubs, 407, 408 
proprietary dub, action against, 426 

contracts on behalf of, 425* 
dissolution of, 436 

nature and miuiqgeroent of, 407, 408 
sale of liquor in, 430 
wrongful expulsion from, 417 ^ 

. judicial position of committee,*416 * , 

rallwi^ employees, compulsory roeinhprship of superannuation fund etc. In eaas 
o#5^410 . 

ratification, of acts of isommiUee, 422 
ri^stration of blubs, 409, 431-^34 
debenture, 427, 428 
resignation of meuiUer, ^4, 415 
^ effect of, on liabiiitsr on conivacts, 423 
return by secretmy for porpoiies of registration, 432 
revocation of designation, 414 
roolOtie at dub, 436 
rai0B,4tl<— 414 

alteration of, 412—414 
as part of contract, 411 
asatten provided ftuTly, 411 
of registered working men's dnhs, 411, 412 
shop clubs, 412 , 
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cm B9 — eontinued, 

Mle of inUntloatiag Uquort, 429 — 434 

Licensing Acts, application 429 — 48 1 

registration for purposes of, 431-— 484 

register, contents and correction rf, 43S 
sMking club off, 433 
unregistered clubs, Mle on, 433, 434 

use of club premises where intoxicants sold for elect/ hi purposes, 434 438 
search warrants, 434, 436, 437 
secretary, anthoritj^and functions of, 419, 421 

return bv, for purposes of registration, 432 
sefrant, liahilltj of members for tort of, 425 
serTico of notices, 414 
Kiiop clubSr, certification ol, 410 
^ iftssolntion of, 438 

general nature of, 410, 411 
mat ters to be provided for in rules of, 413 
steward, authority and functions of, 419, 421 
striking club off register, 433 
sobecriptions, 418 

torts of committee or servant, liability of members for, 423 
trustees, authority and functions of, 419, 421 
indemnity of, 420 
lien of, 419 

personal liability of, on contracts, 423, 424 
unincorporated membenr club, actions by and against, 426 

alteration of rules of, 412 
nature and management of, 406, 407 
proprietary clubs, 407, 408 
unlawful games, 436 

purpose, sti iking off register club kept for, 4H3 
unregistet^ club, sale of intoxicating liquor in, 433, 434 
varieties, 406 — 411. 800 kinds, 

warranty of authority by agent, 424 
with<lrawal of resignation, 414 
working men*s club, action by Dr against, 426. 427 
alteration of rules of, 413, 414 
dissolution of registered, 438 
matters to be provided for in rules of, 41 1, 412 
trustees of, 419 

wrongful expulsion from, 417, 418 
COLLEGES. S 00 Charities. 

COMMONS ANI> RIGHTS OF COMMON, 441--614 
abandonment of rights, 449, 526, 527 
abatement of nuisance by commoner, 514 — 516 
accretion, meaning and effect of, 473, 474 
acorns, right to feed swine on, 473 
acquisition under ecmpulsory powers, 492 — 499 

by railway, 492, 493 ' , 

oompensation, apportionment and application of, 496 — 498 
pa^ iiient of, to oominonei% 494, 495 
lord of manor. 494 
tribunal to deal wi^ 498, 499 
prooedbre under Lands Clauses Acts, 494, 4:>.'> 
proceedings prior to aoquisiUon, 492. 493 ' 
action by commoner against lord, 617, 520 

• other commoner, 521 , 523 

. stranger, 523 , 

lessees or oeconleiik 620 
representative^ 613, 519 

**adiustmoat of rights,’* meaning ol^ tu provisional order for regulation, ro2, 603 

agist, right to^ 461, 456, 476 

apewent, tnclosure under, SC-fi) 

allMatkm of ngdU td^commont 491, 493 

aHotmenU, award of, by valuer under luelosure Act, 669 

for Held gardens and lecreation grounds, provisional order for, 60S 
Air spei'ial pur pp oe e under Inclosure Ac^ 5TJ, 572 
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COMMONS AND RIGHTS OT COMMON— mmNmMxI. 

•Uotmenta, sporting rights otror, nfter inclosnre, 576 — 576. ote IndoiBtrs of 

oommons etc. • 

alteration of coiiimoiier*s estate* extinguishment bj, 528, 629 
• ieiimpeaft, eztingnishgmt bj, 527 

amendment of scheme for regulation of metropmitan common , 610 * 
angling, 469—471 . s . • 

appeal from assista^ commissioner on settlement of boundaries, 551, 552 
scheme regulating metropolitan common, 610 
valuer ‘eta acting under inclosure Act, 557 — 559, 662 — 5^4 
appendant, common of pasture, 447—452 
in case of arable land, 449 
copyholds, 451 

customary freeholds, 452 * 

m.iuor and its demesne lands, 449-^452 
royal forest, 452 
extent of right, 450, 451 
incapable of severance from land, 449 
nature and origin of, 447, 448 
prescription implied, 448 
understocking etc,, effect of, 451 
user, proof of, not uccemiary, 449 

apportionment of comi>en8ation on compulsory purchase, 495-496 
right of common, 449, 524 * 

approvement, 503 — 609 etc. 

against copyholders, 508, 509 

rights of common other than common of pasture, 508 
confirmed by statutes of Merton, Westminster etc., 603 — 505 
distinction lictwcen customary inclosure and, 631 
meaning of. 5(X>, 503 
persons having i^nvcrs of, 505 
statutory restrictions on, 509 
sufficiency of pasture to be left, 505 — 508 
appurtenant common of pasture, 452 — 157 
borrowed cattle, in cose of, 466 
cattle having enjovmont of, 463 
connection of, with land, 456 
extent of right of, 454, 466 
for number certain, 455 
inclosure procecilings, claim in, 454 
nature of, 452, 453 
persona eu titled to take, 453 
purchase of part of waste, effect of, 456, 457 
arbitration, submission to, of appeal from assistant commissioner, 559 
** as of rights** enjoyment, meaning of, for purfiose of prescription, 489 
assistant commissioner, appeal from, 651, 552, 559 
appointment of, 650 

determination of claims by, on inclosure, 555 
inquify t>y,inio draft scheme for regulation of cMimmon, 607 
award, completion of inclosure proceedings by, 560, 586, •687, al $0 inclosure 

of commons. ^ * 

balks, meaning of, ^9 

beaat»te, meaning of, 479 — 481 • * * ^ 

bill of peace, acUon in nature of, ftlS 

Board^f Agricuttare and Fisheries, apjilication to, for inclosure; 548, 644 

* jurisdictioK of, over approvements, 509 
• compulsory purchase, 492, 

493,496,497 * 

• inclosnfiss, 610, 682, 536, 


^borongh oojmoiL aoqnIsItioiKof liuid by, for labouring population, 601 
^ « powers of, with regard to siiborban commons, 598 

bertsered cattle, common of |«as»iijpe appendant in case of, 451 * 

appurtenant In cast* iii. 456 

liotiss, right of, 407 

boundai^ settlement of. Smt settlemeiit of l^oundarhlb 
bracken, r^nt to take, 468 

bridges, vauwr s power to make etc., under liudosute Aet, 561 
bundiag, ettiugnlshmeot or suspefnrioii of rights by, 
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COMMONS AND SIGHTS OK COMMON— 
bashes, commoner may not cut, 616 
bye-laws against nuisance, provisional order for, 603 

schemes providing for. 608, 611, 612 
turning out diseased cattle, 622 
for management of regulated pasture," 670 
in case of land acquired for naval or military purposes, 613 
carriage roads, public, fencing of, under Inclosure Act, 6bA 
cattle, borrow^. borrowed cattle. 

clfscased, remraj against turning out, 622 
fotldcr for, estovers do not extend to. 468 
levant and couchant, meaning of, 460 
right of lord of manor to depasture, 600 
aUo pasture, common of. 
cattlegnte, meaning of, 479-7^81 

certiheate of justices before creation of highway under Xnclosure Act, .664, 666 
cerlii/rari, appeal to High Court V>y, from assistant commissioner on settlement of 
boundaries, 661, 662 

charge on allotments to raise expense of inclosurc, 683 

Charity Commissioners, jurisdiction of, over certain allotments, 691, 595 — 697 
(^barter of the Forest, 462 

chief rents, compensation to lord of manor for loss of, on inclosurc, 672 
church, inclosuro for purpose of building, 61 1 
churchwardens, iiiclosuros by, for purpose of poor relief, 610, 611 
churchyanl, inclosare for purpose of, 611 
City of Lond<Jit, Corporation of, powers of, 61 1 
claims and ohj€^ctions in e4kse of statutory inclosurc, 663 — 569 etc. 
admission of claim not riininttiinablc at law, 454 
appeals and re hearing, 667^ 658 
delivery of objeeiioiuH, 564 
deposit of claims, 664 

schctlulo of, 668 

deterniiimtinii of claims, 664, 666 
cncronclitncnts, in respeot of, 566, 667 
meetings for receipt of claims, 563, 664 
qiicKtious of title, 666 > 

tofts, claims in respect of, 666 
clans, allotment for benedt of, under Inclosurc Act, 6St 
classidcation of rights of common, MO, 447 
close time, 476 

coal, right of lord of manor to, 503 
to dig for, 471, 472 
common apiiendant, grant of, 491 

meaning of, 448 
appurtenant, grant of, 491 

meaning of, 446 

by vicinage, meaning of, 446, 447 
in gross, meaning of, 446 
commonable lands, 477, 482 etc. 

gated or stinted pastures, 479 — 482 
Lammas lands, 477, 478 
meaning of, 472, 473 
shack, 478, 479 * 

oommoneia, rights and rcnictlies of, 614 — 522 ete. 
abatement of nuisance, 614 — 616* ' 

action^or damages or injunction. 5iv action by commoner. 

allotmeuts under lnclo»ire Act, 6 79 ->582 

Jut a^ost other oonimoflera, 521, 522 

cxmipensatioa on compulsory purchase, 491, 496 

exercise of liglits, no liability for damngt; caused by, 620, 621 

free ingress and egiesB, 615 

freeholder of manor, in ease of, 618 

genenU extent of, 614 

partial sowing of field, effect of, on, .621 

rabbits, in resist of, 616^ 516 

■urchargee lord, in case of, 616, 517 

other commoher, in isase of, 521 
things growing on common. In respect of, 616 
compensatl^ on compulsory acquIaition.appoTtioviinent and application of, 496—498 
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COMHOKS AND RIGHTS OF COMBION— 

compensation on compnlsorj acquiaitiOQ. payment of» to commoners* 494, 40& 

* loiil of manor, 494 

tiibuiial to dc^l with, 498, 490 

171, 5J0 

rei^ulation^oi conimoua iiiiilcf Ck>mtiions Act, 8li . 

^ iiintro|K>litau uotiAnon, 609, 610 
compulsory poweni^aoquisitTon under, Sem acquinitiem etc. * 

coney burrows, commoner may not 611 up, 515 
con6rmatiou of draft nchemc for ic^ulation of common, €07 

valuer's final report, on inoloHiire, 586, 587 • 

conservators, manaj^cniout of fnetrtvpoJdati com won by, under scheme fox regulH 
lion, 607 • 

provisional onlor for appoint rmtnt ofi| 603 
coparceuers, application ft»r inclosnre by, 543 * * 

copies, of c^onhrniod aa^ani on inrlitHuic, /fat evidence, 637 

^ copyhold, effi-ot of forfeiture of, 5*J3, 524, 52*.* 

4 0111111011 of |Mi8ture appurtenant to. 4.53 
no mniiiion of (laAfuro Hp|>«nflaiit, 451 
copyholder, approvement apaiiml, 608, 5t»9 

purchase of freeltrtKI hy^ effect 4>f, 528 
rT;;ht of common to, by ciistotn, 490 
corporation, ciitninon of pasture in gross may belong to, 457 

of t^iiy of lj<mdon, powers of, 61 1 • 

costs of appeal to lligh t*ourt from assistant cominissiomu*, 559 

4|uarter sessions against diversion etc. of roud by valuer, 562, fdU 
iricIoHurc, 582 -‘586 

KUinmoning jury to settle boundaries in certain cases, 661 
oo-trustces, application for iriclosurc by, 542, 543 
cottage, common of pasture appendant to, 4.50 

appurtenant to, 455 

council. parish C4»uncil, town council etc. 
county borough council, powers of, 599 
court rolls as proof of custom, 491 
creation, 482 — 491 

by custom, 490, 491 , 

by deed or statute, 483 

by prescription. *Stie prescription, creation by. 
time and mode of, 482 

cricket, conservator's power to inclose 8|>ace for, 603 
custom, claims to easement tMdjfroJU d prendre by, 446 

creation by, 483, 490. prescription, creation by. 

dibtiiiction between pi'escription and, 488 
evidence to prove, 491, 620 
riffhU depending, 490 

subjection of rights of lord of manor to, 603 * 

customary freeholds, common o( |»asturc appendant to, 452 

appurtenant to, 453 
incloBure, 530 — 633 ^ 

damage caused by exercise of commoner's rights, no liability for, 621 

wilful, pending award iioder Inclosurc Act, proceedings for, 586 
death of parties, cnect of, on appeal from ofuiistant oommissioii<*r, 5.59 
dedication of public roani, extent oif, 505 
*' deed, grant of right of common by, 483 

necessity for, on conveyance, 40\, 492 
defence, national, inclosure^or purpose of, 512 
definition of pommon for purposes of acquisition by railway, 493 

right of common, 445 . 

demesne lands of manor, no common of pasture appendant iu^espect of, 451, 452 
descriptions, various, kinds, 
destructipii of product, exUngiflshment by, 527, 628 
digii^» liglilfof, for minemto etc., 471, 472 
. turves, 464, 4C6 

disability, representation of persons under, for application for inciosure, 543 
cKseaaed stock, remedy against turning out, 5422 
distiev by oommoosv on beasts of stranger, 622 
* comnHMier, 521 ' 

lord of manor's right of, 501 
vooovery of rate by, 682 
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COM.\fONS AND RIGHTS OK COMMON— conMitW. 

lil^trict cuuucil, manag^uicnt by, a£ oomnioii regulated /iiuler iK^hciiie, Ct3 
powers of, with rygard to uon-saburban oommons, 600, 601 
suburban commons, 599 

ditcher, valuer's power to make etc. under |nolosftre Act, 54U , 

draft scheme Cor regulation of baetropolitan conmiuus, 606, 607 
drainage by valuer, 549, 561 * ^ 

of recreation allotments, 592 
provisional order providing for, 602 
scheme tcir% under Commons Act, 1899... 6 11 
•* under Commons Act, 1876... 540 
driving the common, meaning and right of, 500, 501 

dwelling-houise without land, right of common of pasture appurtenant to, 455 
easement, d^tlnction betwi^on predit and, 445, 446 
egre^r, commoner's right of, 515 

ernSankments, valuer's power to make etc. untier fitcloiiure Act, 561 
encroachment, action for, by commoncur against commoner, 522 
claims in respect of, in case of inclosure, 556, 557 
extinguishment by, 533 — 535 
of sea, effect of, 528 

enfranchisement of copyhold, effect of, 529 

enjoyment as of right," meaning of, for par(iose of prescription, 489 
entrance, commonor^s right of, 515 
escheat of copyhold tenement, effect of, 529 
estimates of expemse of incloaure, preparation of, 582 
estoppel, application of doctrine of, to tenant's enc: ouch men r, 534. 5.35 
estovers, common of, 466^469 
loss of, 527 
regulation of, 602 

evidence, confirmed award on Inclosure, or siguol copies therefrom, as, 587 
of custom, 491, 520 

exchange of land under Inclosure Act, 680 
exhaustion of product, extinguishment by, 527, 528 
expenses of inmosure, mode of raising, 582 — 585 
regulation of common, 605, 606 
senenae for regulation of metropolitan common, 610 
extinguishment apart from statute. suspension and extinguishment etc. 
fence mouth, 475 

fencing of allotments, 567, 568, 579, 592 
fern, right to take, 468, 516 
fioUl gardens, 693 — 595 

provisional order for, 003 
field reeves, election and duties of, 669, 570 
fire Ixite, 467 
fishing, right of, 469 — 471 

fodder for cattle, estovers do not extend to, 468 
foldage and fold course, 463, 464 

forests, iuclosuro within, for promoting growth of timl>cr, 513, 514 
right to prune in, 466 — 469 
ro^. A* royal forests. 

Forest of Dean, exclusion of, from TncKisure* Act, 542 , 

forfeiture of oopybold, effect of, 623, 524, 529 

franchises, exception of, from Inclosure Acts, 57g 

frank foldage, right of, 463, 464 

free warraa, loid of manor's ri|At ol, 609 

f roefold, rbclPt of, 463, 464 ^ • 

f rcebot'd, effect of pintdiase of, by oopybolder, 528 

freeholder of manor, rights of, 518 

fruit tress, eUafinetit under Inolosare Aot, 580 

fuel, eUotments on tnelosure for puipose of providing, 595—597 

game, lord of manor's r%hts zespiMstiDg, 501 

' games, oonservator's power to set aside place for, 603 ' . * 

setting aside parts of metropDlifon common for, under scheme kit legala- 

gated pasture, 479—432 
foedosnre ot, 541 , 

gorse, right to take, 468 
grant of right of common by deed, 483 

« presumed as foundation of |unssciiptioii; 484 
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COMMOKS AND RIORTS OK r.OMilON-i<>..«/i«iwrf. 
f;nuv, commonof maj ^olr cut, 
gravel, right of lord of ia»nor to, hOa 

tuiDg of, in rc^alated cmamon eUx. AM, i»H 
green, town or Tillage. ^ jM*n green, village green. 
groM, conftnon In, 41:6 I * ^ • 

of paature in, 4r»7, 4^8 « 

guardians, applieatite foi*ii|Oloeure by. 543 
hearsay eridence, p^f of cuBtom by, 520 
heather, right to take, 468 « 

heriota, compeneation to lord of manor for Joes of, on ineJofiiire, 672 - 

High C3ourt, appeal to, from assistant commissioner, 661, 662, 668 • 

hii^way authority, taking by, of road materials in regulated oomdion etc., 604, 614 
conversion of public road Into, under liiclesure Act, 664 
homage, consent of the, to customary tnclosure, 631, 632 * * 

improvement of common,** meaning of, lit provtssonal order for regulwIloR7603 
under statutory poweia, 640, 549 
hiolosure of commons and common fields, 636 — 601 etc. 
allotments for fiehl gardens, 593 — 695 

fuel, quarries, and public pouds, 595 '-697 ’ 
recreation grounds, 691 — 693 
* special purposes, 671, 672 
to commoners, 579 — 581 

trustees for benefit of class, 681 
alteration of award by valuer, 531 
award, completion by, 660 
before 1846, 635—539 

Board of Agriculture and Fisheries, application to, 543, 614 

jurisdiction of, 636, 641 

by custom, 630 — 533 

lord of manor at common law, 500 
claims and obiections. See claims and objections eto. 
conversion of land into regulated pasture, 568 — 571 
ca|H'nses of, 582—584 

payable to board, table of, 588, 589 
fencing of allotments, 567, 568 ^ 

Impnfvements, 560 — 562 
lands to be dealt with, 641, 512 
excluded, 642 

local authorities, poaitiou nud powers of, 597- GDI 
in res|icct of non-suburbau commous, 6(>0, t^Ol 
suburban commons, 598 — 600 
Inquiry, 644, 545 

management and proceedings Mnding award, 684, 585 

money payment in lieu of email allotment, 580, 6 ni 

notice to reversloDcm, 688 

old incloBures, allotments of, 580 

partition and exchange, 580 

persons interested, 542, 543 * 

power to enter on land lor pur|>ose of, 589 

proTiaional order. See provisional or^r for inclorare.* 

regulated pastuA, conversion Into, under order fur, 482 

removal of inclosures, 616 « 

rights of mining in allotments, 2^2 — 575 

making, dlTersion etc. of. Se( roatls. 
sA*of small commons, 559, # 

settlement of boundaries. See setUcunent of boundaries ete< 
sporting ri^tsi, effect on, 602^ 676^ — 678 
town greens and^TllhiM greens, 589 — 691 
trees and underwood, benellt of, 680 
unaathori^, effect of; fjfiB ^ 
imte 6|«raeHents, effeet oL 680 

ettoer. lupiMntment of, and Insinmtioiis to, 548 — 650 
« SS award Of, 686, 667 

recovery from, of pbms eto.^ 588 
tamuniffatioo of, 542, 668 
seport and map of , 666, 5M 
la grasa eornnhai of pasture, 467, 458 > 
inbabltant% no prescrlptkMt for, 464 
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COMMONS AND BlOHl'S OF COSlilOH—eonttJttie^. 
isjuncttOD, crmrooner'e lemedy of. 516 
tuquiry into rtf aft schema* for ipgnlation of coramou^ 607 
Im-a!, befoT«» inolomiro iiildcr sfatnie, 544, 64f* 
intoiiiiptirni of uacrr, rfff'oi of, on prciicription, 4|fd, 456, 489, 490 
joint tenant .H, application for ioeloenre by, '649, r,43 

judgment in represontalivc oommoner'a action, '.effect of, 619 ^ 

jury, up|>ointmeni of, to mettle boundaries in casa of staV'tory inclosure, 651 
justices, certificate of, U^fore creation of highway under Kiclosure Act, ^4, 666 
or<ler of, aVowing searcli foi road materials, 604 
kinds of common landfs 472 — 482 
commonable lands, 477 — 4K2 

gaUsd or stinted |iaAt(iif>a, i79«— 152 
fiamnian lands, 4/7, 4 78 
^ 478, 479 

' jErencral divinicm, 472, 478 
rojul forests, 474 — 476 
wcKKllnnds, 479, 474 
kinds of rights of common, 446 — 473 
classification, 446, 447 
common in the soil, 471, 472 
of cstovcrB, 466 — 469 
pasture, 447 — 464 
j piscary, 469 — 471 

turbary, 464, 466 
also umler the various headings, 
latsiuring |»o|>ulalion, acquisition of land for, GOt 
1.«ainniaM lands, 477, 478 
le!>secs, action by, 620 

certain, not < teemed ** persons interested** for purpose of application for 
iftclosure, 642 

levant and couchant cattle, meaning of, 460 
light railway, acquisition of commons by, 493 

local autiioiities, powers of, with regatd to non-suburban commons, 600, 661 

subuibau commons, 698 — 600 
inquiry before inclosure under statute, 644, 645 
lAin<ioti County Council, |>owcrB of, 610 

lord of manor, consent of, to provisional order for mclosiire, 646, 547 

scheme for regulation of metropolitan cH>inuu)U D(»t 
necessary, 609 

construction of reservation ot sporting in favour of, 578 
liabilities of. See comiuoncrs, rights and remedies of, 
rights of, 499 — 514 etc. 

alisolute ownership, subject to rights of commoners, 499, 500 
adjoining manors, in respect of, 502, 603 
V approvement. See approvement, 
coal and minerals, 503 

compensation on compulsory purchase, 494 
inclosure, 645, 571, 672 

distress, 601 

determination of, on reijulation of common, 602, 603 
driving the common, 600, 501 * 

free .wari'en, 601, 502 

in case ot inolosuce for pnipooe ot chnrches, 611 
growing timber, 61.3, 514 
navpl and military operatidiis, 612, 513 
poor relief, 610, 511 

schools and liteiary and scisntiAc 
institutions, 513 

pasturage, 500 
shooting and game, 601' 
sahjaotion of, to prescription and custon*, 6U2 
waste. Is respect of, 473 
lost grant, presumption <n, 48€-^88 
lot meadows, inclcenre of, 642 

r'nqaning of, 478, 479 

. management pending award under Ineloaure Acst, 684, 686 
provisional order for, 608 

manor, common of pasture airposilant in relation to, 449—452 
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COVHONS AMD BJOHTS OF CO^tlO»~n»Uitttnid. 

maaoTt oommoti of pytnre appurt^iant in relation to, 4:iB — 4ftS 
lord of. iAv lord of manor. 

manorial jartsdictlons, exception ol« from Iddosure Acts, 572 
map of metropolitan oomimm which is subject to soheme r«M ref'iitaticm, 602 
Talder*s duty to siipp1j| fiftef Indosare, SfB, 586 
meanings of, 443 \ I • 

memorial for sohoM of fewnlation of metropolitan commons, 6U6 
51erton, Statute 604 

metropditan commons^ regulation of. 606—611 
consents and private rights, 609, 610 
draft scheme, 606, 607 

objections, approval, and conOntiution, 6U7 
meaning of metro])olitan commons, 606 ^ 

memorial for echeiue of, 606 
lowers of Cor|)OFat{oti of Ctiy of Ijondtm, 61 J 
Tendon County Council, 610 
* scheme, amendment of, 610 
exitcnses of, 610 
misccHancous provisions of, 611 
usual provisions of, 607, 608 
iiiililarv operations, inclosare for purpose of, 513 
miDemls, reservation as to, in case of iiiclosure order, 545, 546, 573 
right to dig for, 471, 472 

mines and minerals, excerption of, from Inolosure Acts, 573 * 

mining, rights of, in allotments under Iiiclosure Act, 572—575 

mistake, effect of user under, 487 

molehill, commoner may not dig down, 516 

mortgage of allotment to raise money for inclosiire, 583 

naval ojierations, indosiire for purpose of, 513 

navigable river, tidal, common of piscary in, 471 

New Forest, exclusion of, from pertain statutory pmvisions, 498, 542 

non-user, extinguishment by, 625, 526 

11 iiisanci', abatement of, by commoner. 514 — 516 

bye- laws against, on metro^lttancoinmou uiiderschemc for rcgttlati<ii:,5tj8 
•• regumted naqttiie,*' 570 
(irovisional order 6or, 603 
scheme for, under Commons Act, 61 1, 612 
objections to sclicme for regulation of commons, 607, 613 

statutory incUmute. Se 0 claims and objections etc* 
valuer's report after inclosurc, 586 
occupiers, action by, 520 

uflice, common of puture by virtue of, 456, 457 

old ificlosuros, allotments or, under lucliwure Acts, 580 

order for iuclosure, provisional, 645, 546 

Angulation, provisional, 602 ^ 

origin of, 444 

overacers, inclosure l^, for purpose of puevr relief, 510, All 
owner of soil, rights of. See lord of manos, rights of. 
pannagt;, right of, 473, 476 

parish council, ^uisition of land by. for labouring |xiiai1ntion, 601 

juiisdicUou of, dVer village greens and cei titiii allotrnenta, 590— 
692, 696 

management by, oFcommon re^ulatbd under scheme, 613 
^ powers of, with regard to suburban oommdffs, 599, 600 

councils and paridi meeUiigl,^wers of, with regard to nun-soburbaa 
commons, 601 * * 

partition of land under Inclosare Act, 580 
pestorage, lord of manor's right of, 500 
pasture, common , 447—464 

appendant, Aim appendagt, omnmon of pasture. 
appnrtenfDt. Ahs appurtenantt common of pasture. 

^ddagemad foldoonm, 4e8« 4M 
% in gross, 457, 468 

. imlation of, nnder provisional older, 602 
rl|^t ot sole and sevend paitiire, 461 * 

vietqpge^ by reason o#| 4l4b--4M' 
pasture, gMod or stinted^ 479 — 492 

regulated under IncSesniO Act, 4 h 
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pawnage, right of, 473, 476 ^ 

peat, right digging, 464, 465 ^ 

‘^penions Intercaicd ” for |Mir|>o8« of application for incloanre, 542, 54g 

pi 8 cai' 7 , coTTiTnoo of, 469 — 471 

|)oncU, 6&1, 595 ‘ 

poor relief, inclosure for purpost^a of, 510, 511 

population, relation of rights <»f common to, f (4" 

prescription, creation by, 483 — 190 

distinction between custom and prescription, 483 
»• interruption, effect of, 485, 486, 489, 490 

lost grunt, presumption of, 481, 48G, 487 
' mode of user to establish, 485 

must be certain and n'asuiialtlc, 485 
, - time to e*<t«bllsh, 484, 485 

. ^ under Prr^oripUon Act, 488, 489 

user under mistake, effect of, 487 
tmplicuifon of, in common of |iaaturc ap|a*nifuiit. 4 18 
Hubjcctfoii of rights of lord of manor to, 503 
private bill for^acquiNilioii of common, 493 

boundaries, mod ideation of. In esare of iueluaure, 553 

interests, protection of, in provisioaai order for inclo>nr 5tr>, r>46 

ronrls and wa 3 *R- roads. 

profit a pretyirr, distinction lietwecn ciiseiiient and, 445, 146 
right of common as, 445 
pioof (»f custom, 491 

provirtionat order for incio-'irc, 545 — 548 

consi'iits to, 540, 547 
deposit of, 546 

rc|>ort to, and ccniiit fuation by l^iiliaenent, 54 7,548 
Teg>i lilt ion, 602 
pruning, ligfit of, 46(5 — 169 
public poiiiis, 561, 595 

roads. i<t*p roa<is. 

fiiirchase of fi-cehold by copyhokb r, effect of, 528 

purchase- money of sale to raise expenses of inclosure, dicpodul rd mirpliH, 584 
quanles, allotments for purpo9>f of providing, 595 
j/'M/isi'Tights of common, 452 
qoe estate, meaning of, 483 

<piit rents, comi>cnsation to lord of manor r«»a lo-ts of, on iiiolosiiie, 572 

rabbit warren, lord of manor's light to make, .MK) 

rabbits, commoner's right to kill, 515.516 

railway, acquisition of commous by, 492, 493 

rate for raising expenses; of inclosure, 582 

inanagcruent of stints, 571 
regulation of common, 605 
roads under Inclosure Act, 561, 567 
sclicme for regulation of melropoliiaii common, 610 
reasonable, custom creating right of common must have b^n, 490 
prescription must be, 485 

recreation givnmd, allotments on inclosure for purpose of, 591 — 593 
provisional order for, 60d . 

purchase of, out of proceeds of compnmry sale, 497, 493 
rectification of confirmed amrd on Inclosure, 687 
re-grant of right of common, presumption of, 628, 629 
it^ulated pAsturh under Inclosure As2;,*482, 568—571 
regulation, 601— 61 1 • ® 

^adjustment of rights** on, 602, 603 
*oxpenses of, 605, 606 

field gardens and recreation grounds, provision for, r03 
^Mmpiovement of common," 603 
incloBore after, 604 

metropolitan commong. in case of. metropolitan oomnioi^r regula 

tkHi of. ^ 

pfelimlnsrj stqps, 601 
proceedings for giving efftot to, 604 
provisionid order dor» 60;4 

search on oommon tern toad materials after, 606 
under Commons* Act, 1869, 811—614 
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releajie, exiiogui^hmeiit by, 520, 527 

of seignioriaJ rights, effect of, 529 ^ 

reoieclies of coiumoneis. S«e commoners, rignU nnti rcmoilfrs of 
rent-cbargie to lord of inano»^^com|)eDsati^g^ on inclosure, 5i 3 
report by Talker nDor inv|losik* 585 • 


and ob^tiohs, f>S8 
reputation, proof ot^wtocn^Vi 


520 


reservation of mines and minerals, 572. 573 
reversioners, notice to, of intended Indosure, 583 • 

revival of right of common, 523 

rights of coiimioners. See comiuonei's, rights and remedies of. 
river, tidal navigable, common of piscaty in, 471 
road materials, Inking of, in regulated commons it#., 801, 614 
roads. pri%'ute, making etc. r»f, 5(f(i. 567 

r.iisiiig expenses for, 567 * 

public, convLTaMJiJ of, into highwavs. .S61 
tluiiiir.'ition of, ex line of, 565 
fencing, 564 

making, diversion, etc., 562 -^564 
ownership of soil, 565 
roadside sliip.^uriMlirtion over, 601 
ownership of, 565, r>66 

royal foiests inclnsurc in, fur prouiotiug giowth c»f timl^T, <513. Ml 
right of common within, 452, 474 — 476 
royalties, exception of, from Inclosure Acts, 572 

rural district council, po\\er.s of, with regani to suburbiiii cfuiiiuoiiM, 5 
Bchcme for regnlallon of common bv, 611, 612 
bale of allotiacid during inclosure, 5H0 

in default uf nayiiicnt of rat«* fui inch •sure, 582 
laud to raise expenses of inclusarc, 582 — 584 
regulation, 605, 6fi6 
siimll coiiimoiLs under laolusure Act, 559, 560 
sand, right to dig for, 471, 47-*, 604, 614 
Su/u «ofa5rc,*’ common, meaning of, 454 
sc’hctne for regulation of metropolitan Goiiimo 4 M, 6o6, 607 
sch<*ols, iicjh'sure for purpose of, 512 
sea, effect of encroachment of, 52S 
no common of piscary in, 471 
#.*ashoi'C, ritfht to (alee sand ftom, 472 
seaside wiisti's, lord of uiaiiui's rights over, 473 
seigniorial lights, effect of release of, 629 
scignioiics, exception of, from Inclor.urc Actn, 572 
seisin, unity of, extinguisliinent by, 623, 521 
settlomcut'i^ boundaries in case of sialalory inclosure, 550 553 

appeal to assistant commissionc.* and jury, 551 ^ 

High Court, 551, 5^2 

appoiuimeiit of muisuint commissioiier for, 550 
coneJusi vcue.ss of award, 5.02, 653 
greens, town and village, in case of, 690 
morlification of nrlvalc bounckirics. r>.'«3 • 

parishes and Lvftntics, in case of, 563 
settlement of bonndiuies on legulat^pn of common, f|ft3 
* severance, extidguishnjent by, 526 
hhac^cominon of, 478, 479 • ^ • 

sheaf non \C9, menDin^ and o^giri of, 481 • 

shooting, gf manor's rights of, 501 
shrubs, right to take, 467 
s^dl. common in thei»47l, 472 

rights of owner of. See lord of itiauor, rights of. 

^!e and fcvgpLl |>asture, rigiit 01^461—463 
mestoie; rlgtitof. 461 
aoadm of llclci, partial, effect of, < 
speoMSu See kinds. 

sporting rights over allotments after iiiclcjsurc,4676 - 67S 
stainte, creation of right of oommon by, 483 
stealth, us<^ by, no custom from, 491 

prescription from, 485, 
stints and stinted pastures, 479*-482, 641, 


, on righli of common In unsown flj|ld 
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■tone, right to dig for, 471, 472 * 

*:it regnlatecl common, 604, 614 
■trips, roftdgide, jnrisdiction over, 601 

ownership of, 5C», 566 » 

■ubjeot-mattcr of rights of, 447 

iobeidence through working mines, priuciplea appli able «o, in case of inclosure, 
578—576 

■nbfoil, damage to, 462 

right of lord of manor to, 603 
subnrlMiu common, meaning of, 597 

powers of local authorities with regard to, 698 — 6t)0 
supplemental rate for expanses of inclosure, 582, 583 
support or jnrfaoe, right of, after inclosure, 574, 576 
:.t«.^iiargQ by lord of manor remedy against, 516, 517 

other commoner, commoner's right in cast; of, 521 
surplus purchase money of sale to raise cxf>enses of inclosure. di8(»o^al of, 584 
suspension and cxtinguiehmciit apart from statute, 523 — 535 
by alteratVm of commoner’s estate, 528, 529 

tenement, 527 

encroachment, 533 — 535 
exhaustion of product, 527, 528 
inclpsure under ligrccmcnt, 530 

custom, 531 — 633 
non-user, 525, 526 
release, 526, 527 
severance, 525 
unity of possession, 523, 524 
pending award, 684, 585 
swine, right to feed, 473, 476 

tenants from year to year or at will, not ** persons interested*’ for purpose of 
application for inclosurc, 642 
in common, application for inclosurc by, 543 
tidal navigable river, common of piscary in, 471 

timber, Inclosure for purpose of growing, 613, 514. &•€ aUn trees, forest, 
time, extent of, to support preccription, 484, 485 
title, jurisdiction over questions of, in case of incli>suro, 566 
tofts, claims In respect of, on incJositrc, 555 
meaning of, 477 

town council, powers of, with regard to suburban commons, 598 
greens, Inclosurc of, 542 

indlnsion of in “common '* for purpose of acquisition by railway, 49.^ 
In genera], 689, 590 

trees, comiKsnsation for allotment of, nndcr Inclosnro Act, 680 
inolosures for promoting growth of, 513, 614 
proyisional order for planting, 603 
right of lord of manor to plant, 500 
right to lop, 467 

trench, commoner may not fill up, 616 
ircsiMisB, no action of,, by commoner against commoner, 622 
trustees, allotment to, for benefit of class, B81 
application for inclostire by, 543 
tunnels, valuer'^jpower to make etc. undor Inoloeme Acts, 561 
turbary, comn&on of, 464, 466 
.loss of. (27/528 .. ' “ 

■‘esnilatlmi 602 
turf, riSht of digging, 464, 466 
unauthorised tn^dosure, effect of, 533 
‘ anderatood, iltrht to take, 467 
ttolU of seisin or poMssion, extinguishment by, 623, 534 
nrbim distriot oounoU, aoquisition of land by, for iabonring popclaiion, 601 ^ 
poiQas of, with regard to suburban oommons, 690 
sehmno for regulauon of oommoiis by, 611, 612 ' . 
nter of oOmmeii of pi«sttire appendant, proof of, not necessary, 449 
to establjph prAertottop, mode of, 486 
yalnek, appolntmenl and Tarim powersand duties of. inelosdre etc. 

TarieUea ffto kinds. « J 
yestnre, sok^ right ol, 461 -^lv 
yi^sg^ oommen of pasttifis^^, 468—460 
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Tillage green, inclosnrt of , 642 

incliudon of, In common *' for narnoee of acquisition bv niilwbj« 429 
in gteeral, 589 — 591 • ^ 

Tiolenoe, gaet bj, no enstong^rom, 491 ^ 

Tiolenoe, user by, jop preaoriJiitn ftom, 4S.'’^5b 
warren, free, lord ok manbr's li^t of, 501, 502 » 

a-aste, effect of 5n right of oomn^p#, 456 « 

right of commonenf^nd lord of manor ovof, 4 >3 
wateroonrseo, Taluer’s power to make etc. under Inolosnr^ Act, 561 
watering places, allotments on inclosure for par posies of proTiding, 5g5 
. waTB. iS ffff mads. 

Westminster, Statute of, 504 

wilful damage pending award nnder Indosurc ActfpnKseedings Cor, 585 

wood, commoner may not out, 516 

woodlands, commoDcr*8 rights in, 473 • 

('0:AshUVAT0R.s. Sm Ci>mmons and Ktohts op Commox. 


HELIVEIIV of aooos. .Srr CAiiiuRua. 
niOR. iSiis Clubs. 


K I.RKMOSYN A KY. Cn A R1TIK8. 

KMBANKMKNT8. Ses Cahrtkus ; OoMMi>NS AND Rights or Common, 
ENCROACHMENTS. Set Commons and Kionra or Common, 
ENDOWMENT. See OnARiTiRS. 

ESTOVERS. See Commons and Rigiith op Common, 

EXCEPTED PERILS. See CARBINRS, • 


FELLOWS. See CHARITIES. 

FIELD REEVES. See Commons and Rights ok Oo;v^moh. 

FOI.DAGE AND FOLD COURSE. See Commons and Rights op Common. 

FREE FOLD. See Commons and Rights op Common. ^ 

■ 


GATED PASTURE. Set COMMONS and Rights op CXimmon, 
GRAVEL. Stt CommIIns AND RIGHTS OP Common. 


dfiSEffS, TOWN OB VILLAGE. Stt Commons and Rto«9 op Common, 

9 


V ... • 

LAMMAS LANDE Stt OoMMONs AND RiOMTs OP Common. 

^UVANT and OOU0HANT. Stt Commons and Rights op A^ommom^ 

**Lvl!M|^)SpMnHB8. dwiAuuaMk . 

LOT mR&DOWS. Sm Oovhom Am Bmbt, ov'Oommob/ 


LoaaAGK &* oaeuuw. 


MA1T.8. Set CabRIBRS. 
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MAB8EB. Srt CilAliillB8. 

MWIBTE^S. ,Sm ('iMuiYrea. 

MISSIOXA^r'^ JSee < iiAiiliiBR. 

MTHKCIMS^ CUAKlTIVi. 

OKKimAI TttirslER * Oiiaritiph 

/ t 

PAl^NAOE AND PAWNAliF? Sf4! Commona AND RK.fiiB or C* 'iwot 

.Sa» ('AituiMiM. 

TASTOUh. CoujuoNH ano UK.iiTfi of Common, 

i 

PEAT y OUM(»Nh AND JiM.IIIS or CoMMr>N* 

i’KNhIONS ^0 Chosem in A( noN 

l'F8('AUN Sfe CoMMusH am» Kionrh o» <V»mmon. 


QUK KhlAlK Sb€ Commons am» Ktoiith of (*ommon. 


liKLIOION AND UEMGIUUH IHFslb I haki i IBS. 

HLS iPSA JsOi^tmn Ca Kill KBS. 

KOUIEITE. AfrH’LUUH 4 


BALAKIES <w Chohbh in Action. 

M’HKMh CllABTllKS; Commovb and Ri^.iitb of (V>mmon. 

8HAUK N/v Commons and Kiouis of Comiiom 
SHFAM l EAVES iS;*«Vommons and Rioiirs oi^ ('ommon. 
SHOP CLUBS Stm Clubs 
STACK COACH. See Carbibrs. 

SI ATI ON. iSfW OARKiKBS 

STINIS See Com1s<>N8 and Kiquts fF J*ommon. 

STONE. *^0 CowMONs AND llioina of CoMSioir/ 
SUPBBsTinON. CiiARitXBS. 

' "5 • 

• » f 
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war of oonmibii of |UfD Bights or CoitMor. 

CO oaUbiy^ prasdr * 

Tsliior, sppoiotiiieiitsli 
varieties. Sm Usids.H . 
voitnre, SOM^ right of, 4Sa 
riOiBSf^ CMminoB of psstan 1 
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TUNNELS. nOMMONS ANl> RIOKTS OirCo 1 I^ON« 

Tl'RBARY. Stv- Commons ami> Kron'^ ov jJommow. 
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